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STAFF RECOMMENDATION

Comes now the Staff of the Missouri Public Service Commission (Staff), in response to the Commission’s Order Directing Response To Request For Expedited Treatment of June 16, 2003, and submits its recommendation regarding the Application And Motion For Expedited Treatment of the Kansas City Power & Light Company (KCPL).  The Staff recommends that the Commission should accord KCPL’s Application expedited treatment, assert jurisdiction and issue an order approving the sale of property at KCPL’s Johnson County Service Center, 8730 Nieman Road, Overland Park, Kansas (Service Center) to the City of Overland Park, Kansas as not detrimental to the public.  In support thereof, the Staff states as follows:

1.
On May 30, 2002, KCPL filed an Application And Motion For Expedited Treatment (Application) requesting that the Commission determine whether its approval is necessary pursuant to Section 393.190 RSMo. 2000 and 4 CSR 240-3.110, and if its approval is necessary, approve the sale of property at KCPL’s Johnson County Service Center to the City of Overland Park.  KCPL relates that the Johnson County Service Center is necessary or useful in the performance of KCPL’s duties to the public, insofar as it supports KCPL customers in Johnson County, Kansas.  KCPL explains that it will construct a new service center in Lenexa, Kansas, and the same personnel and functions located at the Johnson County Service Center will be relocated to this new service center.  KCPL states that “[t]his case is also unique in that KCPL is not truly disposing of property, but is substituting property as a result of a road project, which impairs the use of the Service Center in its present location.”  (Application, p. 6.)  KCPL notes that the sale in question is necessitated by a road improvement project and the relocation of a public street through the Johnson County Service Center property.  

2.
KCPL’s Application explains that “KCPL believes the Commission may reasonably determine that it does not have jurisdiction over the pending sale and find that it is not required to approve the sale.”  (Application, p. 6.)  KCPL relates that it filed its Application “in the interest of keeping the Commission fully informed” and that “this filing should not be construed as an admission by KCPL that Commission approval is required for the sale of property to Overland Park.”  (Id. at 6.)  

3.
KCPL identifies the Johnson County Service Center as supporting customers in Johnson County, Kansas in that “[e]quipment, material, and personnel needed to plan, construct, maintain and repair power lines serving customers in Johnson County, Kansas are located at the Service Center.”  (Application, p. 3.)  KCPL states twice in its Application that the “Service Center does not directly support KCPL customers in the State of Missouri.”  (Application, pp. 3, 6.)  Thus, KCPL appears to indicate that the Service Center indirectly supports KCPL customers in the State of Missouri.  The Staff Recommendation of Jim Ketter (attached hereto as Appendix 1) notes that in response to emergencies and storms, crews from a KCPL service center in Kansas or Missouri may be dispatched across the Missouri-Kansas state line into the adjoining state, but this occurs on a very limited basis.    

4.
Section 393.190 states in pertinent part as follows:

393.190.1 No . . . electrical corporation . . . shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do. Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.  [Emphasis supplied].

5.
Commission Rule 4 CSR 240-3.110 states in relevant part as follows:

 4 CSR 240-3.110(1) In addition to the requirements of 4 CSR 240-2060(1), applications for authority to sell, assign, lease or transfer assets shall include:



.

.

.

.

(D) The reasons the proposed sale of the assets is not detrimental to the public interest

6.
As the Commissioners are aware, no statutory standard appears in Section 393.190.1 for determining whether a public utility’s request for authorization to sell, assign, lease or transfer, mortgage or otherwise to dispose of the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public should be granted by the Commission.  The standard was determined by the Missouri Supreme Court in State ex rel. City of St. Louis v. Public Serv. Comm’n, 73 S.W.2d 393 (Mo.banc 1934):

. . . The whole purpose of the act is to protect the public.  The public served by the utility is interested in the service rendered by the utility and the price charged therefore; investing public is interested in the value and stability of the securities issued by the utility.  [Citations omitted.] . . .

73 S.W.2d at 399.





.

.

.

.

. . . A property owner should be allowed to sell his property unless it would be detrimental to the public.
Id. at 400; Emphasis added; See also State ex rel. Fee Fee Trunk Sewer, Inc. v. Public Serv. Comm’n, 596 S.W.2d 466, 468 (Mo. App. 1980).  The Court noted that the state of Maryland had a statute “identical” to Missouri statute and that the Maryland Supreme Court had determined “not detrimental to the public” to be the appropriate standard.  73 S.W.2d at 400. 

7.
As for the definition of what is “necessary or useful in the performance of its duties to the public,” the Staff notes the language of Section 393.170.3 respecting the Commission granting certificates of convenience and necessity “whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service.”  As Missouri courts have employed the interpretation of the word “necessity” as it pertains to eligibility for a certificate of convenience and necessity, “the term ‘necessity’ does not mean ‘essential’ or ‘absolutely indispensable;’ rather, it requires that the evidence must show that the additional service would be an improvement justifying its cost and that the inconvenience of the public occasioned by the lack of a carrier is sufficiently great to amount to a necessity.”  State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d 216, 219 (Mo. App 1973); State ex rel. Missouri, Kansas & Oklahoma Coach Lines, Inc. v. Public Serv. Comm’n, 179 S.W.2d 132, 136 (Mo.App. 1944).  “Furthermore, it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the certificate.”  State ex rel. Intercon Gas Co. v. Public Serv. Comm’n, 848 S.W.2d 593, 597-98 (Mo.App. 1993).

8.
Based on the foregoing, the Staff hereby recommends that the Commission should find that its approval of the proposed transaction is necessary.  The Staff also recommends that the Commission direct KCPL that in the future, just as in the instant case, if for no other reason than in the interest of keeping the Commission fully informed, KCPL should apprise the Commission of transactions that arguably are within the jurisdiction of the Commission.    

9.
The Commission’s Electric and Auditing Departments recommend that the Commission accord KCPL’s Application expedited treatment, and should the Commission decide that its approval is necessary, the Commission should find that the sale of the 2.15 acres in question to the City of Overland Park is not “detrimental to the public” and should authorize KCPL to sell the property to the City of Overland Park.

Wherefore the Staff recommends that the Commission should accord KCPL’s Application expedited treatment, assert jurisdiction and issue an order approving the sale of the property at KCPL’s Johnson County Service Center, 8730 Nieman Road, Overland Park, Kansas (Service Center) to the City of Overland Park, Kansas as not detrimental to the public.  
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