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REGULATORY LAW JUDGE:
Vicky Ruth, Senior Regulatory Law Judge.
REPORT AND ORDER
Syllabus:  This order approves the territorial agreement between Aquila, Inc., d/b/a Aquila Networks ‑‑ MPS, and Osage Valley Electric Cooperative.

Procedural History
Aquila, Inc., d/b/a Aquila Networks ‑‑ MPS, and Osage Valley Electric Cooperative filed a joint application on June 10, 2004, under Section 394.312, RSMo 2000,
 asking the Missouri Public Service Commission to approve a territorial agreement.  The proposed territorial agreement is attached to this Report and Order as Attachment A.

The Commission issued an Order Directing Notice on June 22, 2004, directing parties wishing to intervene in the case to do so by July 15, 2004.  No applications to intervene were filed.  A prehearing conference was held on July 15, 2004, and on July 21, 2004, the parties filed a Joint Motion for Establishment of Procedural Schedule.

Aquila Networks ‑‑ MPS and Osage Valley filed direct testimony on July 30, 2004.  Staff filed rebuttal testimony on August 13, 2004.  Osage Valley filed surrebuttal testimony on August 24, 2004.  On August 31, 2004, the parties filed a Notice of No Outstanding Issues in Lieu of Filing Joint List of Issues, Statements of Position, Order of Opening Statements, Order of Witnesses, and Order of Cross‑examination.

The Commission held an evidentiary hearing on September 10, 2004, at which all parties were represented.  At that hearing, the pre-filed direct testimony of Steve Yates was received into the record, as was the pre-filed direct  and surrebuttal testimony of Jon McClure.  The Commission also received into the record the rebuttal testimony of Alan Bax.    The transcript was filed on September 15, 2004.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

Aquila Networks ‑‑ MPS is a public utility engaged in providing electrical, natural gas, and industrial steam utility service in Missouri to customers in its service areas through its Aquila Networks ‑‑ MPS and Aquila Networks ‑‑ L&P operating divisions.
  Aquila Networks ‑‑ MPS provides regulated electric service to customers located in Cass County, Missouri.
  Aquila Networks ‑‑ MPS's principal office and place of business is located at 20 West 9th Street, Kansas City, Missouri 64138.  

Osage Valley is a rural electric cooperative corporation engaged in distributing electric energy and service to its members in Cass and Bates Counties, Missouri.
  Osage Valley's principal office is located at Post Office Box 151, Bolivar, Missouri.  

The Territorial Agreement:
1. General Provisions

Aquila Networks ‑‑ MPS and Osage Valley jointly applied for approval of a territorial agreement that would designate the boundaries of three exclusive electric service areas within the community of Peculiar, Cass County, Missouri.  The agreement is designed to avoid duplication of facilities and to give more certainty to the electric service customers in the area as to which company is the electric supplier for the area.  The agreement designates the boundaries of the exclusive electric service area for service of new and existing structures.  The territorial agreement does not require the transfer of any facilities or customers.

Aquila Networks ‑‑ MPS already has a certificate of public convenience and necessity to provide utility service in this portion of Cass County, Missouri.

The territorial agreement addresses three separate and distinct service areas to be served by Osage Valley.  Tract 1 is known as the Harvest Hill subdivision.  Tract 2 is known as the Arnall property.  Tract 3 is known as the Peculiar Industrial Park.  All three tracts are located within the town of Peculiar.

Tract 1 (Harvest Hill Subdivision) is located on the south side of 211th Street in Peculiar, Missouri.  Aquila Networks ‑‑ MPS’s electric facilities are located approximately 3,000 feet to the west of this parcel.  Osage Valley has an “overhead” along the north side of 211th Street and in back of the homes (served by Osage Valley) along the south side of 211th Street.  If Aquila Networks ‑‑ MPS were to serve this parcel, the company would have to extend overhead facilities along the south side of 211th Street, which would result in trimming trees in front of the homes (served by Osage Valley) along 211th Street.  Also, pursuant to Aquila Networks ‑‑ MPS’s Line Extension Agreement, there would be significant charges to the customer for the overhead extension along 211th Street.  Osage Valley, however, already has an overhead line in front of this parcel, so no extension would be required to serve this development.

Tract 2 is owned by David Arnall and is located on the east side of Old Town Road.  Osage Valley has an overhead 3‑phase line running along the east side of Old Town Road in front of Tract 2.  Aquila Networks ‑‑ MPS’s nearest electric facilities are located approximately 1,500 feet to the west.  An electric extension from Aquila Networks ‑‑ MPS would involve tree‑trimming/removal, significant line extension cost to the customer, and Aquila Networks ‑‑ MPS’s new facilities would cross Osage Valley’s existing facilities.

Tract 3, the Peculiar Industrial Park, is owned by the city of Peculiar and is located on the East Outer Road of 71 Highway.  Osage Valley has an overhead 3‑phase line running along the East Outer Road of 71 Highway, in front of Tract 3.  Aquila Networks ‑‑ MPS’s 3‑phase facility is located over a mile away and an Aquila Networks ‑‑ MPS extension would need to cross 71 Highway and then run parallel to Osage Valley’s facilities for some distance before reaching Tract 3.  Due to the length of the extension by Aquila Networks ‑‑ MPS, there would be significant cost to the customer.

2.
Future Addendums to the Territorial Agreement

Article 7 of the territorial agreement contains a procedure to handle future exceptions to the territorial agreement, by addendum to the territorial agreement rather than by amendment, on a case-by-case basis.  Section 7.4 of the territorial agreement provides as follows:

If the Commission Staff or the Office of the Public Counsel does not submit a pleading objecting to the Addendum within forty-five days of the filing thereof, the Addendum shall be deemed approved by the aforesaid parties.

Staff initially objected to the territorial agreement based on its concerns that this provision would permit the addendum to become effective without an order of the Commission.  In the surrebuttal testimony of Mr. McClure, Osage Valley clarified that the provision simply means that if Staff or Public Counsel do not object to the addendum within 45 days of filing, it will be deemed approved by the “aforesaid parties” – that is, by Staff and Public Counsel.
   Osage Valley further agreed that the addendum should be approved by an affirmative order of the Commission.
   At the hearing, Staff’s witness, Mr. Bax, testified that his concerns, found in his direct testimony, have now been alleviated by the surrebuttal testimony of Mr. McClure.
  Mr. Bax further stated that he now recommended that the territorial agreement be approved.
 

At the hearing, counsel for Osage Valley stated that if the Commission approves the territorial agreement, that he recommends that the Commission include an affirmative statement that indicates that any future addendums will have to be approved by the Commission.
  Counsel for Aquila Networks – MPS and for Staff agreed with this suggestion.
 

Discussion:

Each of the landowners is in support of Osage Valley providing electric service.

The territorial agreement will aid the landowners from a line extension cost standpoint, since a landowner will be able to utilize the facilities of the nearest utility.
  The general public will benefit from the territorial agreement because the territorial agreement will aid in the prevention of installing duplicate electric facilities along roads, and the territorial agreement will preserve trees that would otherwise have to be trimmed or cut for the new power line extensions.

The Commission finds that approval of the territorial agreement signed by Aquila Networks – MPS and Osage Valley would avoid future duplication of facilities.  The Commission finds that Aquila Networks – MPS and Osage Valley are capable of adequately and safely providing the electric power supply, service, and maintenance needs of the customers in their service areas as designated in the proposed territorial agreement.  The Commission further finds that the overall effect of the proposed territorial agreement would not be harmful to ratepayers, and that the agreement would promote efficiency.

The Commission also finds that the approval of this territorial agreement will not impair Aquila Networks – MPS’s existing certificates of public convenience and necessity except as specifically limited by the territorial agreement.
Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

The Missouri Public Service Commission has jurisdiction over the services, activities, and rates of Aquila Networks ‑‑ MPS.
  The Commission does not have jurisdiction over the services, activities, and rates of rural electric cooperatives such as Osage Valley except with regard to the construction, operation, and maintenance of its lines
 and with regard to territorial agreements.

The Missouri Public Service Commission has jurisdiction over the territorial agreement between Aquila Networks ‑‑ MPS and Osage Valley as specified in Section 247.172.  

When a cooperative enters into a territorial agreement with a regulated public utility the agreement must be approved by the Commission after hearing.
  The Commis​sion may approve a terri​torial agreement if the agreement in total is not detrimental to the public interest.
  

In making a determination as to whether or not a territorial agreement is detrimental to the public interest, the Commission considers four factors.
 The first factor is the extent to which the agreement eliminates or avoids unnecessary duplication of facilities.  The Joint Applicants indicate that the territorial agreement will enable them to avoid the future duplication of electric service facilities.
  The Commission concludes that the territorial agreement, if approved, will prevent unnecessary duplication of facilities between Aquila Networks ‑‑ MPS and Osage Valley.

Second, the Commission will consider the ability of each party to the territorial agreement to provide adequate service to the customers in its exclusive service area.  Osage Valley asserts that it has the employees, equipment, resources, and an adequate supply of electricity to serve the 3 areas under the territorial agreement.
  Aquila Networks ‑‑ MPS’s service area is not being increased in the territorial agreement.  No party indicated any concern, or presented any evidence, questioning the ability of either Aquila Networks – MPS or Osage Valley to provide adequate service to the customers in its exclusive service area.  The Commission finds  that  the applicants have the ability to provide adequate service in their designated service area.

The third area for Commission concern is the likely effect of the territorial agreement on customers of the Joint Applicants.  In his direct testimony, Jon McClure, of Osage Valley, testifies that the territorial agreement will fulfill the desires of several property owners within Osage Valley’s exclusive service area.
    Steve Yates, of the Commission’s Staff, states in his direct testimony that each of the landowners affected is in favor of the territorial agreement.
  The Commission concludes that the territorial agreement will not have a negative impact on any customers of the Joint Applicants.

Fourth, the Commission will consider the cost and safety benefits attributed to the proposed territorial agreement.  Mr. McClure’s direct testimony indicates that the territorial agreement will result in economic efficiencies for both Aquila Networks – MPS and Osage Valley and will result in future cost savings to customers of both Aquila Networks ‑‑ MPS and Osage Valley.
 Staff also agrees that territorial agreement will aid the landowners from a line extension cost standpoint.
  Staff indicates that the territorial agreement will also benefit the general public because the agreement will help preserve trees that would need to be trimmed or cut for the new power line extensions.
  The Commission concludes that implementation of the territorial agreement will result in cost benefits.

Based on its review of the joint application, the territorial agreement, and the testimony and exhibits admitted at the hearing, the Commission concludes that the territorial agreement is not detrimental to the public interest and should be approved.

IT IS THEREFORE ORDERED:
1. That the Territorial Agreement attached to this order as Attachment A and signed by Aquila, Inc., and Osage Valley Electric Cooperative is approved.

2. That Aquila, Inc., d/b/a Aquila Networks ‑‑ MPS, and Osage Valley Electric Cooperative are authorized to perform in accordance with the terms and conditions of the Territorial Agreement.

3. That any future addendums to this Territorial Agreement must be approved or rejected by the Commission.

4. This Report and Order shall become effective on October 7, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Vicky Ruth, Senior Regulatory Law 

Judge, by delegation of authority pursuant 

to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 30th day of September, 2004.
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� All further statutory references are to the Revised Statutes of Missouri 2000 unless otherwise indicated.


� Joint Application, p. 1.


� Exh. 1, Direct Testimony of Steve Yates, p. 3, lines 1�3.


� Exh. 2, Direct Testimony of Jon McClure, p. 3, line 9.


� Exh. 1, Direct Testimony of Steve Yates, p. 5, line 20, through p. 6, line 1.


� Exh. 1, Direct Testimony of Steve Yates, p. 8, lines 10�16.


� Exh. 3, Surrebuttal Testimony of Jon McClure, p. 4, lines 10�14.


� Exh. 3, Surrebuttal Testimony of Jon McClure, p. 4, lines 4�8 and lines 10�14.


� Tr. p. 27, lines 13�20.


� Tr., p. 27, lines 13�20.


� Tr. p. 13, lines 18�23.


� Tr. p. 18, lines 13�18.


� Exh. 1, Direct Testimony of Steve Yates, p. 8, line 18; and Exh. 4, Rebuttal Testimony of Alan Bax, p. 4, lines 19�22.


� Exh. 1, Direct Testimony of Steve Yates, p. 8, line 21, through p. 9, line 1.


� Exh. 1, Direct Testimony of Steve Yates, p. 9, lines 2�6.


� Section 386.250 and Chapter 393, RSMo.


� Section 394.160, RSMo.


� Section 394.312, RSMo.


� Id.


� Id.


� In the Matter of the Application of Union Electric Company and Black River Electric Cooperative, 4 Mo. P.S.C. 3d 66, 68�72 (Report and Order issued Sept. 15, 1995).


� Exh. 2, Direct Testimony of Jon McClure, p. 6, lines 14�22, and Joint Application, p. 4, para. 8.


� Exh. 2, Direct Testimony of Jon McClure, p. 7, lines 11�14.


� Exh. 2, Direct Testimony of Jon McClure, p. 6, lines 18�22.


� Exh. 1, Direct Testimony of Steve Yates, p. 8, line 18.


� Exh. 2, Direct Testimony of Jon McClure, p. 6, lines 13-17.


� Exh. 1, Direct Testimony of Steve Yates, p. 8, line 21 through p. 9, line 2.


� Exh. 1, Direct Testimony of Steve Yates, p. 9, lines 2-6.





PAGE  
10

[image: image2.png]


_1017062374

