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Staff's Brief 
Comes Now the Staff of the Missouri Public Service Commission (Staff) and for its brief in the above-captioned case, respectfully states:

1.
On January 7, 2005, the Commission held an evidentiary hearing regarding Gascosage Electric Cooperative and Three Rivers Electric Cooperative’s Joint Application for Commission approval of a Territorial Agreement. (Hereinafter the parties are referred to as Gascosage, Three Rivers, or collectively as Applicants).   On January 24, 2005, the Commission issued its Order Setting Briefing Schedule allowing parties to file briefs no later than February 8, 2005.   

2.
 Under Section 394.312.4 RSMo 2000, “The Commission may approve the application if it shall after hearing determine that approval of the territorial agreement in total is not detrimental to the public interest.”  Commission rule 4 CSR 240-3.130 (1)(C) requires Applicants to provide the Commission “[a]n explanation as to why the territorial agreement is in the public interest…”  Accordingly, Applicants state in their Joint Application “…the Territorial Agreement is in the public interest because it establishes exclusive service territories for new structures…”    Such exclusive service territories “…will prevent future duplication of electric service facilities, guarding economic efficiencies and benefiting the public safety and aesthetics of the community…” while allowing “…electric service customers to know with certainty the supplier of their electric service.”  (Joint App, para. 7)  Even though the Commission rule requires applicants to state reasons showing “public interest”, the statute (Section 394.312.4) takes precedence in setting the standard that “…the territorial agreement in total is not detrimental to the public interest”.

3.
However, as a result of the January 7, 2005 evidentiary hearing, Staff’s analysis of Section 394.312 and relevant Missouri case law, Staff has identified two remaining legal issues involving the application of Sections 394.312.2 and 394.312.5 that merit further consideration and possible action by the Commission in rendering a decision on the approval of the above-styled Territorial Agreement.  

ISSUE 1

Section 394.312.2 requires “Such territorial agreement shall specifically designate the boundaries of the electric service area of each electric service supplier subject to the agreement, any and all powers granted to a rural electric cooperative by a municipality, pursuant to the agreement, to operate within the corporate boundaries of that municipality, notwithstanding the provisions of section 394.020 and of section 394.080 to the contrary…” [emphasis added]

4.
Under a plain reading of Section 394.312.2, Missouri statute requires the “…territorial agreement shall designate….any and all powers granted to a rural electric cooperative by a municipality, pursuant to the agreement to operate within the corporate boundaries of that municipality…” [emphasis added].  At hearing, Mr. Ryan, the general manager of Three Rivers, told the Commission that Three Rivers has franchises to operate in three municipalities in its service area that probably are over 1,500 in population and that information about those franchises was not included in the Territorial Agreement.  (TR p. 51, lns 1-17)  Earlier in the proceeding, Mr. Ryan was asked “In other words, have you included in your Territorial Agreement a list of any grants of authority to Three Rivers by any municipality?” to which he replied “We’ve listed municipalities that are within the area, but it does not include any grants of authority is my understanding.” (TR p.46, lns11-16)  In addition to the admission of Three Rivers to having certain municipal franchises to provide electrical service, Staff witness Alan Bax confirmed that Three Rivers did not list any municipal franchises within its Territorial Agreement. (TR p.94, lns 3-6)  


5.
The Staff is concerned that because the Territorial Agreement does not designate any franchises granted by municipalities to Applicants, the Territorial Agreement as submitted may be incomplete and may not meet statutory requirements.  The Staff notes that AmerenUE had similar concerns, but withdrew without any substantive explanation.  Black’s Law Dictionary defines franchise as “The right conferred by the government to engage in a specific business or to exercise corporate powers.”
  Because a franchise in the context of this Territorial Agreement involves the grant by a municipality to a rural electric cooperative to provide electrical service within the boundaries of the municipality, such franchises are a “power” that may be required to be designated in the Territorial Agreement under Section 394.312.2.    Moreover, Missouri statutes specifically address the relationship of the provision of electrical service by rural electric cooperatives respective to electrical corporations and municipal utilities in the context of service in areas that have grown in population in excess of 1500 inhabitants or that have experienced municipal annexation: Sections 91.025, 386.800, 393.106.2, 394.020(3), 394.080.1(4), 394.080.2, 394.312.2, and 394.315.2.
    Therefore, Staff recommends that the Commission consider whether its Report And Order should require Applicants to supplement the Territorial Agreement in order to address the language of Section 394.312.2 which states “Such territorial agreement shall designate….any and all powers granted to a rural electric cooperative by a municipality, pursuant to the agreement, to operate within the corporate boundaries of that municipality. . . .”  The Commission should note in its Report And Order that the Applicants’ Joint Statement Of Position On Issues filed on December 29, 2004 states, in part, as follows regarding Issue 1.B.: “If the Commission approves the Territorial Agreement, the Territorial Agreement itself does not authorize Three Rivers or Gascosage to operate in municipalities in excess of 1500 inhabitants.”   

ISSUE 2
Case law, State ex rel. Ozark Border Electric Cooperative v. Public Service Comm’n, may be construed to limit the rights of non-party electrical suppliers to subsequently challenge Commission approved Territorial Agreements under Section 394.312.5

6. Section 394.312.5 provides certain protections to electrical suppliers such that: 

 “Commission approval of any territorial agreement entered into under the provisions of this section shall in no way affect or diminish the rights and duties of any supplier not a party to the agreement or of any electrical corporation authorized by law to provide service within the boundaries designated in such territorial agreement.”[emphasis added].
7.
State ex rel. Ozark Border Electric Cooperative v. Public Service Comm’n, 924 S.W.2d 597 (Mo.App. 1996) (hereinafter referred to as Ozark Border), involves a complaint brought by Ozark Border before the Commission.  At the heart of the dispute was a Commission approved territorial agreement between Union Electric Company (AmerenUE) and the City of Poplar Bluff.   The Commission had issued an order dismissing Ozark Border’s complaint, and Ozark Border appealed.  Ultimately, the Commission’s order was affirmed by the Western District Court of Appeals.

  8.
In its ruling, the Court applied Section 394.312.4 which provides that review of Commission decisions is governed by Sections 386.500 to 386.550.  The Court quoted 386.550 which states “‘In all collateral actions or proceedings the orders and decisions of the commission which have become final shall be conclusive.’”  Ozark Border at 601.  The Court held that Section 386.550 makes a final decision of the Commission immune from collateral attack.  Id. The Court further reasoned that if a complaint fails to allege a change in circumstances, the complaint would be in conflict with Section 386.550’s provision for finality and that Section 386.550 specifically applies to Section 394.312.  “Although the statute [Section 394.312] does not specifically mandate that changed circumstances must be alleged, the requirement is implicit within the statutory scheme.” Id. at 600.  Because the Court found that Ozark Border’s complaint alleged no change in circumstances, Ozark Border was not permitted to attack the Commission’s order approving the territorial agreement.  Id at 601.  Ozark Border was properly noticed and chose not to participate in the original proceeding.  The Court held that Ozark Border must allege in its complaint a change in circumstance, due to the finality of the Commission’s earlier decision, in order to invoke the Commission’s jurisdiction. Id.
9.
The facts of Ozark Border are not the same as the facts in the instant case.  However, the ultimate implication from Ozark Border is that a non-party electrical supplier, or even an electrical corporation serving within the area of the territorial agreement, may be required to allege in an action subsequent to a territorial agreement a change in circumstances to invoke Commission jurisdiction.  The Ozark Border court may have imposed a new burden on any electrical supplier that wishes to exercise its rights under Section 394.312.5.  The burden of alleging a change in circumstances limits the rights of suppliers that, but for the possible reach of Ozark Border, are guaranteed under Section 394.312.5.  Section 394.312.5 explicitly provides that “Commission approval of any territorial agreement entered into under the provisions of this section shall in no way affect or diminish the rights and duties of any supplier not a party to the agreement or of any electrical corporation authorized by law to provide service within the boundaries designated in such territorial agreement.”   Indeed, the Missouri Supreme Court has recognized that the Commission’s supervision:

“…of the public utilities of this state is a continuing one and its orders and directives with regard to any phase of the operation of any utility are always subject to change to meet changing conditions, as the commission in its discretion, may deem to be in the public interest.”  State ex rel.Chicago, Rock Island & Pacific Railroad Co. v. Public Service Commission, 312 S.W.2d 791, 796 (Mo. banc 1958).

10.
As a result of the tension between case law and statute, Staff is concerned about the effect that Ozark Border may impose on the rights of electrical suppliers that may wish to subsequently challenge a territorial agreement.   Even though the territorial agreement in the instant proceeding contains language that comports with 394.312.5 and states “…parties that are not signatories to this Agreement are in no way affected by the terms of this Agreement, including but not limited to, the exclusive service area boundaries set forth herein,”
 the Staff remains concerned about the impact of Ozark Border.  The Staff notes that AmerenUE had similar concerns, but withdrew without any substantive explanation.  

11.
In light of the Western District Court of Appeals’ ruling in Ozark Border that affirmed the Commission’s dismissal of Ozark Border’s complaint, the Staff believes it would be beneficial if the Commission adopted in its Report And Order the language in Section 394.312.5.  Accordingly, the Staff suggests the Commission include a statement recognizing the non-impairment of the rights and duties of electric suppliers and electrical corporations pursuant to the language of Section 394.312.5.   Such recognition in the Commission’s Report And Order might simply repeat the relevant language noted herein respecting Section 394.312.5, i.e., the Commission’s approval of the Territorial Agreement between Three Rivers and Gascosage should not affect or diminish the rights and duties of any electric supplier not a party to the Territorial Agreement or of any electrical corporation authorized by law to provide service within the boundaries designated in the Territorial Agreement.  


ADDITIONAL MATTERS

12.
At hearing, Commissioner Murray asked counsel to indicate, in their briefing, the purpose of the last sentence in Article 4 of the Territorial Agreement that states:  “Three Rivers may serve within municipalities that are located in Three Rivers’ Exclusive Service Area, pursuant to this Agreement.” (TR p. 55, lns 4-8)    Article 4 is entitled Exclusive Service Area of Three Rivers and refers to county maps and metes and bounds descriptions of county boundaries that form the service area boundaries of the Agreement.  The Staff notes that Article 3 is entitled Exclusive Service Area of Gascosage and contains similar provisions and last sentence as found in Article 4.  The Applicants Three Rivers and Gascosage can best address what they intend by this language.
Again the Staff would note the language in the Applicants’Joint Statement Of Position On Issues filed on December 29, 2004 stating, in part: “If the Commission approves the Territorial Agreement, the Territorial Agreement itself does not authorize Three Rivers or Gascosage to operate in municipalities in excess of 1500 inhabitants.”

13.
At hearing, Commissioner Murray also requested clarification on whether a rural electrical cooperative (REC) cannot serve within a municipality unless the municipality grants the REC a franchise. (TR 31, lns 3-21).   In addition to the testimony of Mr. Ryan referred to above, the following statutory sections may offer some clarification:


a)  Section 394.020.3 defines “rural area” to mean any area not included within the boundaries of any city, town or village having a population in excess of 1500 inhabitants.  Cities, towns and villages may have less than 1500 inhabitants.  See Chapter 72 RSMo relating to cities, towns and villages.


b)  Section 394.080.1(4) authorizes RECs “…to generate, manufacture, purchase, acquire, accumulate and transmit electric energy, and to distribute, sell, supply and dispose of electric energy in rural areas to its members…”  Rural areas may include municipalities (cities, towns or villages) of less than 1,500 inhabitants.  In the event the city, town, or village (municipality) ceases to be a “rural area” by reason of population growth, the cooperative may continue to provide electrical energy to existing structures as further provided by statute. 


c)  Section 394.080.2 authorizes RECs to supply electric energy at retail in cities, towns and villages (municipalities) having a population in excess of 1,500 inhabitants when (1) the REC “was the predominant supplier…within the city, town, or village” at the time any…decennial census report declares the population…in excess of 1,500…”, and (2) “the city, town or village has granted to the cooperative a franchise to supply electric energy within the city, town or village.”


d)  Section 394.315.2. provides: “Once a rural electric cooperative, or its predecessor in interest, lawfully commences supplying retail electric energy to a structure through permanent service facilities, it shall have the right to continue serving such structure, and other suppliers of electrical energy shall not have the right to provide service to the structure except as might be otherwise permitted in the context of municipal annexation, pursuant to section 386.800, RSMo, and section 394.080, or pursuant to a territorial agreement approved under section 394.312 . . . .” 

CONCLUSION

14.
In summary, Staff has identified two legal issues of concern that merit the consideration and possible action of the Commission.   First, the Commission should consider whether the Applicants should be directed to supplement their Territorial Agreement with the information specifically noted in Section 394.312.2 regarding “any and all powers granted to a rural electric cooperative by a municipality, pursuant to the agreement, to operate within the corporate boundaries of that municipality.”  The Commission should acknowledge the statement in the Applicants’ Joint Statement Of Position On Issues filed on December 29, 2004 that “[i]f the Commission approves the Territorial Agreement, the Territorial Agreement itself does not authorize Three Rivers or Gascosage to operate in municipalities in excess of 1500 inhabitants.”  Finally, to address concern regarding the impact of the Ozark Border decision on the rights and duties of any electric supplier not a party to the Territorial Agreement or any electrical corporation authorized by law to provide service within the boundaries designated in the Territorial Agreement, the Staff suggests that the Commission’s Report And Order directly address this matter.  
Respectfully submitted,
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� Black’s Law Dictionary 668 (7th Edition 1999)


� See Missouri Public Service Co. v. Platte-Clay Electric Cooperative, Inc., 407 S.W.2d 883 (Mo. 1966).


� Territorial Agreement between Gascosage and Three Rivers, Art. 2, Sec. 2.1.  See Application, Exh. 1.
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