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STAFF’S REPLY BRIEF
I.
Introduction

AmerenUE has not presented anything in its Initial Brief to cause the Staff to move from its positions as set out in the Staff’s Initial Brief.  The Staff believes that in very large part the Staff’s Initial Brief anticipated the arguments raised by AmerenUE in its Initial Brief.  As a consequence, the Staff sees no need to burden the Commission with a restatement in its Reply Brief of the points addressed in the Staff’s Initial Brief.  

AmerenUE at pages 1, 8 and 33-34 of its Initial Brief states that the Staff generally favors the transfer and cites to a colloquy involving Dr. Proctor.  Ameren states at page 33 of its Initial Brief that in discussing that “Staff generally favors the transfer, but is looking for some ‘insurance’ against ‘potential bad things that could go wrong,’ Dr. Proctor raised environmental issues as the kind of things for which ‘insurance’ is sought.  Future capital expenditures were not one of the things on Dr. Proctor’s mind.”  AmerenUE overstates the import of Dr. Proctor’s comments and a more complete excerpt than the excerpt that appears at page 34 of AmerenUE’s Initial Brief should make that clear.  Dr. Proctor made reference to concern about the economics of the transfer even before he mentioned “having some insurance against some of the potential bad things that could go wrong”:

Thompson:  And in the past, isn’t it true the Staff of the Missouri PSC has favored this transfer?

Proctor:  As a general matter, we have favored it.  When we -- when we were asked to -- by the company to -- in fact, this was year ago January -- to compare three alternatives, we had about -- my recollection was about three days to look at the economics that they put out and to get back to the company which of those three alternatives we preferred.

Our preference was expressed then for the Metro East transfer.  Now, that -- that doesn’t get into all of the -- the details of the transfer.  It’s -- it’s a general, yes we -- we favor this.  And I think the Staff still favors it.  I think it’s a question of having some insurance, having some confidence about the economics and having some insurance against some of the potential bad things that could go wrong.
(Tr. 1790, l. 17 – 1791, l. 8, Vol. 17; Emphasis supplied.)

Regarding “potential bad things that could go wrong,” Dr. Proctor further stated as follows:

Proctor:  . . . But let me throw another thing in.  And that is the things that can’t be quantified.  I can’t put a number on them, I can’t put a probability on them.  I can’t factor them into that kind of analysis.  What do I do with those kind of things?  Particularly if those things – even though they may seem to have a very small probability of happening, that if they do, they could be really bad.

I think the Staff’s perspective on those things is it is – that we need to try to get protections – and the way I put it, those are the kinds of things that you want to insure.  We would want to get some kind of protection against those things.  The other things will weigh out, but – but those are the ones that we’d like to get some insurance against.

Thompson:  Let me make sure I understand what you’re saying.  If I understand what you’re saying, you’re indicating that there are perhaps some detriments – maybe unlikely, but nonetheless, some detriments that approval of this transaction will expose Missouri ratepayers to that they would not otherwise be exposed to?

Proctor:  That’s correct.

Thompson:  That are so outrageous that you believe a degree of insurance is appropriate –

Proctor:  That’s correct.

(Id. at 1792, l. 19 – 1793, l. 17.)




.

.

.

.

Thompson:  But you’re suggesting that there may be some area of special and unreasonable risk that the transfer will expose the ratepayers to?

Proctor:  Yes.

Thompson:  Okay.  Identify those areas for me, if you can.

Proctor:  Well, this is -- this --

Thompson:  Or is that what this whole hearing is about?

Proctor:  I suspect that is what this whole hearing is about, but -- and I’m not sure I can go through the list because I wasn’t -- that wasn’t my issue.  But, you know, if you’re talking about cleaning up pollution problems, okay -- and I’m not talking about making investments in capital to continue generating from a plant.  That’s not what I’m talking about.  What I’m talking about is cleaning up asbestos.  That would be one example.

Thompson:  Okay.

Proctor:  And that was there for the whole time and the whole operation of that plant.  And to -- and that plant may have a 60-, 70-year life.  And for 50 --

Thompson:  If I’m right, the unreasonable exposure is that the Metro East ratepayers are not going to be on the hook for it --

Proctor:  That’s right.

Thompson:  -- if it does happen?

Proctor:  That’s correct. 

Thompson:  So that the Missouri ratepayers are going to pay that much more --

Proctor:  That’s correct.

Thompson:  -- if that clean-up happens and it’s the worst case and all that.  Right?

Proctor:  That’s correct.

(Id. at 1794, l. 5 – 1795, l. 11.)

The January meeting that Dr. Proctor is referring to in the colloquy excerpted above is the same meeting for which Mr. Voytas, in his surrebuttal testimony in this case, stated that “AmerenUE, Staff and OPC collaboratively worked together to formulate an accounting based approach” and Dr. Proctor was now holding AmerenUE to a higher standard “or at least to a standard different from what he had accepted earlier.”  Again, Dr. Proctor has a very different recollection of the meetings that occurred:

Dottheim:  Was there any discussion as far as the type of analysis that AmerenUE should perform for a future filing with the Missouri Commission respecting a Metro East transfer proposal?

Proctor:  Well, it’s an interesting question. I don’t recall any such discussions.  What I recall is that on January 15th we were given -- first we were given a presentation related to -- and this is what we were really focusing on -- responses to RFPs for power.

And AmerenUE’s analysis of those responses for RFP, their choices -- their choice of the best response that was in there. . . .

(Tr. 1806, ls. 4-15, Vol. 17.)



.

.


.

.

So we were looking at three options.  And the company said, you know, we really need to move if we’re -- if we’re going to enter into this contract with this outside party, we need to move on that quickly.  So we need your response as quickly as possible.  Which of these options do you prefer?

Okay.  I do not remember a discussion about the content of the analysis of the Metro East transfer.  What I remember the focus being on was whether or not they should go forward with this -- this contract for power.  And that’s what we were responding to.

I don’t recall at any time that we sat down and said, Is this the best and right kind of analysis, but -- but basically we came back and said, Well, out of those options, the Metro East transfer option looks the best.  But I don’t remember any focus on or discussion of the details and the structure of the analysis that was presented at that time for the Metro East transfer.  

(Id. at 1807, ls. 6-23, Vol. 17; See Staff’s Initial Brief, pp. 53-54.)  


Although in the colloquy that AmerenUE quoted at page 34 of its Initial Brief, Dr. Proctor did not include “investments in capital to continue generating from a plant” as an item that he is referring to regarding looking for “insurance” against “potential bad things that could go wrong,” Dr. Proctor in a colloquy with counsel for Ameren stated that environmental costs, such as putting scrubbers on AmerenUE’s coal plants, would make the margin lower for the proposed Metro East transfer.  (Tr. 1266, ls. 2-10, Vol. 13.) 


It should be remembered that Dr. Proctor, in his rebuttal testimony, in his testimony during the hearing and in his affidavit filed on April 27, 2004, proposed and supported conditions that should be part of any Commission authorization of a Metro East transfer.  Ameren’s overstatement of Dr. Proctor’s comment regarding the Metro East transfer that “[a]s a general matter, we have favored it” should not be taken out of context.  (Tr. 1790, l. 19, Vol. 17.)

On page 8 of its Initial Brief, AmerenUE states that the purpose of this transfer is to “free up needed energy and capacity to meet AmerenUE’s long term needs.”  This statement is not accurate.  AmerenUE does not have an immediate need for energy; it needs capacity, but has more than adequate energy.  AmerenUE misstates its need for energy and wrongly relies on Dr. Proctor’s testimony to do so. (AmerenUE Initial Brief, p. 6).  In his cross-surrebuttal testimony, Dr. Proctor states that AmerenUE needs capacity – not energy.  (Ex. 15, Proctor Cross-Surr., p. 2).  If AmerenUE needed energy, the best alternative to the Metro East transfer would not be the combustion turbine generators proposed in AmerenUE’s least-cost analysis, but would be intermediate or base load generation that would provide less expensive energy than what is produced by combustion turbine generators.  Thus, the assertion that AmerenUE needs additional energy in addition to capacity to serve its load is not accurate, making Ameren’s conclusion that customers will be harmed if this transfer does not occur immediately, equally inaccurate.  With respect to its need for capacity, AmerenUE witness Mr. Nelson testified that the Mid-America Interconnection Network, Inc. (MAIN) regional reliability council only requires that Ameren, as a whole, meets the capacity requirements, not AmerenUE, and Ameren has enough capacity in the short run.  (Tr. 536, ls. 1-24, Vol. 7.)

Additionally, shifting this a “slice” of generation to Missouri consumers also transfers potentially very substantial environmental costs from Illinois to Missouri.  Ameren proposes that the Commission approve Missouri retail customers’ assumption of these potentially very substantial costs with no risk analysis, no estimation of these potential costs, and no true up if these costs outweigh any benefits.  The analysis of environmental costs relating to the transfer should have been included in AmerenUE’s least cost analysis.


A full and complete exploration of options is necessary for the Commission to determine whether this proposal is the best solution for Missouri, whether peaking units (which Ameren describes as the next-best option) is, in fact, the best option for Missouri.


Arguments and statements in AmerenUE’s Initial Brief do not square with AmerenUE witness Mr. Voytas’ testimony that aspects of AmerenUE’s least cost analysis where he and Staff witness Dr. Proctor agree include the present value of the of the economic benefit of the Metro East transfer compared to combustion turbine generators is relatively small:

Q.
State the aspects of AmerenUE’s least cost analysis of the Metro East transfer on which you and Dr. Proctor agree.
A.
There are more aspects of AmerenUE’s least cost analysis on which we agree than disagree.  More importantly, we tend to agree on issues of substance.  We tend to have minor differences of opinion on details related to some of the economic parameters of the Metro East least cost analysis.  Issues of substance where we agree include:


1.
Absent the Metro East transfer, AmerenUE’s least cost planning analyses indicate that AmerenUE’s least-cost technology for meeting the reliability requirements for serving its existing load is simple cycle combustion turbine generators (“CTGs”).


2.
The present value of the economic benefit of the Metro East transfer as compared to simple cycle CTGs, under the assumption that the JDA is not revised, is relatively small.

3.
Ameren’s intention is to operate as a single control area if the Metro East transfer takes place.

(Ex.10, Voytas Sur., pp. 2, l. 22 – p. 3, l. 14; Emphasis supplied.)  

In AmerenUE’s Initial Brief, AmerenUE’s projections/forecasts/calculations, in general and specifically respecting the purported benefits from the proposed Metro East transfer, are “understated” (p. 1), “probably understate” (p. 16), “likely understate” (p. 14), “likely greater” (p. 1), “even greater” (p. 9), “greater” (p. 15), “likely be greater” (p. 18), “conservative” (pp. 1, 9, 16), “in fact conservative” (p. 14), “concluded, conservatively” (p. 14), “conservative results” (p. 18),  “conservatively” (p. 19), “likely to be approximately” (p. 10), “at least” (p. 14),  “expected to total” (p. 11), “expected conditions” (p. 19), “substantial” (pp. 1, 14, 48 n. 222), “tremendous” (p. 4) and “huge” (pp. 19 and 36).   The Staff’s determinations of detriments are “speculative” (pp. 20, 37, 38, 47, 48 n. 222), “unsupported” (p. 20), “possible future” (p. 34), “wildly speculative “(p. 35), “unknown, uncertain, speculative, unquantified, and unquantifiable” (p. 37), “highly speculative” (p. 38), “very speculative” (p. 38), “speculation” (p. 39), “pure speculation” (pp. 47-48), “at best, speculative” (p. 51), “AG Processing does not apply to speculative, future and unquantified issues” (p. 52) and “future speculative costs” (p. 56).

The Staff’s Initial Brief states at page 34, line 3 that AmerenUE filed its Application on August 25, 2004.  The date should be August 25, 2003 and it appears correctly elsewhere on page 34.

II.
Commission Jurisdiction

A. 
Commission Jurisdiction Pursuant To Section 393.190.1


Although AmerenUE previously has not indicated that it questions the Commission’s jurisdiction over the proposed Metro East transfer, in footnote 49 at page 11 of its Initial Brief, AmerenUE states that “there is a substantial question about the necessity of doing so [i.e., seeking the Commission’s permission to transfer its Metro East assets] given the subject assets are located in another state and serve customers in another state.”  The Commission should first consider the import of this statement.  AmerenUE is only seeking to transfer transmission and distribution facilities in this case, but AmerenUE does not indicate that it would take a different position if it were seeking to transfer a generating unit in Illinois such as the Venice, Il. generating plant.  Although the Venice generating plant provides power to AmerenUE’s Missouri retail customers, it is located in Illinois and has served and presently serves AmerenUE’s customers in Illinois.  Thus, according to AmerenUE’s rationale, if AmerenUE seeks to transfer the Venice generating plant, AmerenUE would assert that there is a “substantial 

question” whether the Missouri Commission has any jurisdiction over the transaction.
  Even though AmerenUE now questions the Commission’s jurisdiction over the Metro East transfer, it has not moved to dismiss its case for want of Commission jurisdiction.  

The Staff will not reiterate UE’s and the Commission’s recognition of this Commission’s jurisdiction over UE’s sale of its Iowa and Northern Illinois operations in Case Nos. EM-92-225 and EM-92-253, which the Staff addressed in its Initial Brief.  Nonetheless, respecting the issue of jurisdiction now raised by AmerenUE, the Staff will note that the Commission has not questioned that it has jurisdiction over various matters relating to the assets owned by Kansas City Power & Light Company (KCPL) in Kansas or the assets owned by Aquila, Inc. in Kansas that are necessary or useful to the performance of their duties to the public in Missouri.  The Staff will note, for example, that this Commission recognizes that it has jurisdiction over various matters relating to KCPL’s 47% ownership share of the Wolf Creek nuclear generating station and KCPL’s 50% ownership share of the Lacygne 1 and 2 generating units, even though these public utility assets are located in Kansas and serve KCPL’s Kansas customers in addition to KCPL’s Missouri customers.  In fact, in Re Kansas City Power & Light Co., Case No. EF-87-29, Order, 29 Mo.P.S.C.(N.S.) 29 (1986),  KCPL asserted that this Commission did not have jurisdiction over its proposed acquisition of Class B Common Stock of the Wolf Creek Nuclear Operating Company (WCNOC), but this Commission held, in part, as follows:

. . . The Commission finds that pursuant to Section 393.190.2, RSMo Supp. (1984), it has jurisdiction to determine whether to authorize KCPL to acquire 47 shares of Class B Common Stock of the Wolf Creek Nuclear Operating Company.

Based upon Staff’s investigation and KCPL’s assurances, the Commission finds that the formation and operation of WCNOC should not impede its regulatory functions including its investigatory and ratemaking duties in regard to KCPL’s 47 percent ownership of Wolf Creek.  Having considered KCPL’s Application and the Commission Staff’s recommendation, the Commission finds that KCPL should be granted authority to acquire 47 shares of Class B Common Stock.

29 Mo.P.S.C.(N.S.) at 33.  WCNOC was incorporated under Delaware law by KCPL and the two other owners of Wolf Creek for the purpose of operating, maintaining, repairing, decommissioning and decontaminating the Wolf Creek generating station, which is located near Burlington, Ks.  (Id. at 30.)

B.
Commission Jurisdiction Over Affiliate Transactions 

Ameren’s late questioning of this Commission’s jurisdiction is also refuted by reference to Section 393.140(12) RSMo 2000.  In addition to the bases for Commission jurisdiction noted above, the Missouri Supreme Court recognized in the Atmos case the jurisdiction of the Commission over dealings involving an electrical corporation, such as AmerenUE, and its affiliates, such as AmerenCIPS and Ameren Corporation, the latter of which is also the parent corporation of AmerenUE.  Atmos Energy Corp. v. Public Serv. Comm’n, 103 S.W.3d 753 (Mo. banc 2003).  The proposed Metro East transfer is an affiliate transaction.  The proposed transfer is a transaction among AmerenUE; its non-regulated parent, Ameren Corporation, which is also an affiliate company; and AmerenCIPS, which too is an affiliate company.  (Ex. 20, Fischer Reb. p. 6, ls. 24-31.)  Ameren has stipulated to the fact that AmerenCIPS is an affiliate of AmerenUE for purposes of the affiliate transaction rules.  (Tr. 1033).  Ameren Corporation is also an affiliate under the Commission’s affiliate transaction rules.  4 CSR 240-20.015(1)(a) and 4 CSR 240-40.015(1)(a).  The Commission has jurisdiction over this proposed transfer as an affiliate transaction.  While the Atmos case involved the Commission’s authority to promulgate affiliate transaction rules, one of the statutory sections, under which the Commission has jurisdiction to promulgate such rules, also gives the Commission authority to assure compliance with such rules.  Section 393.140(12) RSMo 2000.  
Apart from jurisdiction to enforce its affiliate transactions rules, the Commission has statutory authority under Section 393.140(12) to “inquire as to, and prescribe the apportionment of, capital, earnings, debts and expenses fairly and justly to be awarded to or borne by the ownership, operation, management or control of such gas plant, electric plant [AmerenUE]. . .  as distinguished from such other business [AmerenCIPS].”  (Id.; Emphasis supplied.)

This legislative grant of statutory authority gives the Commission jurisdiction to exercise the legislative mandate to protect the public from self-interested actions of a monopoly utility company.  As the Western District Court of Appeals noted in De Paul Hosp. Sch. of Nursing, Inc. v. Southwestern Bell Tel. Co., 539 S.W.2d 542, 548 (Mo.App. 1976):

. . . In its broadest aspects, the general purpose of such regulatory legislation is to substitute regulated monopoly for destructive competition.  But the dominant thought and purpose of the policy is the protection of the public while the protection given the utility is merely incidental.  State ex rel. Electric Company of Missouri v. Atkinson, et al., 275 Mo. 325, 204 S.W. 897; State ex rel. Pitcairn v. Public Service Commission, 232 Mo.App. 535, 111 S.W.2d 222.”  State ex rel. Crown Coach Company v. Public Service Commission, 238 Mo.App. 287, 179 S.W.2d 123, 126[5, 6] (1944).

III.
Legal Standard  
A.
Not Detrimental To The Public Standard

AmerenUE throughout its Initial Brief depicts the Commission’s statutory responsibility as requiring that it approve the Metro East transfer unless those opposed to the transfer show by compelling evidence that, as a direct and immediate result of the proposed transaction, the Missouri customers of the involved utility will be subjected to unsafe and otherwise inadequate service by a financially troubled utility.  Moreover, by “compelling evidence,” AmerenUE means “[n]ot suppositions and not possible detriments.”  (AmerenUE Initial Br. 13, footnote 58.) No such standard has been recognized by this Commission, a Missouri court or the Missouri Legislature.  

Missing from among the fairly recent Commission cases that AmerenUE cites in its Initial Brief regarding the legal standard of “not detrimental to the public” is Re UtiliCorp United, Inc., Case No. EM-2000-292, Report And Order, 9 Mo.P.S.C.3d 454 (2000) (rev’d on other grounds sub nom. State ex rel. AG Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732 (Mo. banc 2003)).  In this UtiliCorp-SJLP merger case, the Commission in its Report And Order stated that an increase in the cost of service leading to an increase in rates resulting from a merger might be detrimental to the public:

Several parties argued that the proposed merger would be detrimental to the ratepayers of both SJLP and UtiliCorp and for that reason it should not be approved by the Commission.  In particular, Staff, joined by other parties, contended that the costs associated with the merger would exceed the savings attributable to the merger.  If this is true, then the merger might be detrimental to the ratepayers of both companies because the cost of service for the combined company would be higher than it would have been without the merger and the higher cost of service would ultimately be reflected in higher rates.

9 Mo.P.S.C.3d at 457.

In another fairly recent case, Re Kansas Power & Light Co., Case No. EM-91-213, Report And Order, 1 Mo.P.S.C.3d 150 (1991), the Kansas Power & Light Company (KPL) of Topeka, Kansas applied to the Commission for authority to acquire Kansas Gas and Electric Company (KGE).  KPL was the predecessor of Western Resources, Inc.  In 1990-1991, KPL owned the public utility natural gas operations in Kansas City, Missouri, which now comprise the Missouri Gas Energy division of Southern Union, Inc.  KGE was based in Wichita, Kansas.  The Commission held that it had jurisdiction over the proposed merger, pursuant to Sections 393.190, 393.180 and 393.200.  (Id. at 158.)  The Commission found that there was no evidence in the record that KPL would be unable to render safe and adequate service to its Missouri ratepayers as consequence of the proposed merger, but that (a) “the savings sharing plan proposed by KPL as part of its merger application has the potential of exposing Missouri ratepayers to higher rates than would be the case without the merger which would be detrimental to the public interest” and that (b) “there is the potential for a detrimental effect on Missouri ratepayers from the merger through increased A&G and capital costs.”  1 Mo.P.S.C.3d at 159; Emphasis added. 

As a consequence, the Commission held in its Report And Order in the KPL-KGE merger case that (a) “the savings sharing plan should not be approved until the Commission can be assured that nonmerger savings can seep into the pool of merger savings which would be shared between ratepayers and shareholders,” and (b) in order to shield Missouri ratepayers from increased A&G and capital costs, “such costs will be carefully scrutinized in any future, postmerger rate case to assure that no such detriment is suffered by Missouri ratepayers.”  1 Mo.P.S.C.3d at 159.  The Commission never received the assurance that it required regarding KPL’s proposed savings sharing plan, and, as a consequence, KPL’s savings sharing plan was never approved by the Commission.  

As for the period over which the Commission was concerned that the detriment from the KPL-KGE merger might occur, the Commission stated that “[t]he Commission believes it is premature to establish benchmarks by which KPL’s expenses will be judged in subsequent rate cases.”  (1 Mo.P.S.C.3d at 157.)  Please note the plural “cases” in the preceding quotation.  Also, respecting the relevant period, the Commission, “in order to ensure that a thorough allocation study is completed which focuses on the need to protect Missouri ratepayers from unfair allocation of costs and savings” adopted a Staff recommendation that KPL be required to perform “a detailed allocation study subject to the Commission’s approval by at least the end of five years after the merger in order to determine the appropriate allocation of A&G expenses to the different jurisdictions.”  (Id. at 158.)  

The KPL-KGE merger Report And Order also shows that for those asset transfer cases that go to hearing, it is not unusual for the Commission to issue a Report And Order containing conditions that the utilities must agree to in order to receive Commission authorization to engage in the asset transfer.  This situation was also the case when the Commission authorized UE to sell its utility operations in northern Illinois and in Iowa, excluding its run of the river hydroelectric Keokuk plant, in Re Union Electric Co., Case Nos. EM-92-225 and EM-92-253, Report And Order, 1 Mo.P.S.C.3d 501 (1992). 
Regarding the definiteness of the evidence required by the “not detrimental to the public” standard, ratemaking or utility regulation in general, in State ex rel. Martigney Creek Sewer Co. v. Public Serv. Comm’n, 537 S.W.2d 388, 396 (Mo. banc 1976), the Missouri Supreme Court generically noted that “‘[t]he general rule is that where more accurate information is unavailable estimates should be considered.’”  In addition, AmerenUE’s position that only known or certain information should be used by the Staff is rather curious given the frequency that utilities in Missouri cite State ex rel. Missouri Public Serv. Co. v. Fraas, 627 S.W.2d 882, (Mo.App. 1981) regarding the necessity of the Commission to consider all relevant factors in setting rates including the effects of inflation.  The Court held that it was not acceptable for the Commission not to do so on the basis that it might be asserted to be speculative to do so: 

There can be no argument but that the Company and its stockholders have a constitutional right to a fair and reasonable return upon their investment.  That right carries as a corollary the duty by the Commission to consider all relevant factors including the effects of inflation.  [Citations omitted].

It is no answer to the foregoing duty to say that a forecast as to future inflation is merely speculative.  Despite that hazard, the Commission must make an intelligent forecast with respect to the future period for which it is setting the rate; rate making is by necessity a predictive science.  State v. N.J. Bell Tel. Co., 30 N.J. 16, 152 A.2d 35 (1959).

Id. at 886.

Finally, once again, there is the very language of the Missouri Supreme Court in the recent AG Processing case regarding (a) non-ratemaking cases, (b) speculation, and (c) the duty of the Commission to decide relevant and critical, necessary and essential issues:

The fact that the acquisition premium recoupment issue could be addressed in a subsequent ratemaking case did not relieve the PSC of the duty of deciding it as a relevant and critical issue when ruling on the proposed merger.  While PSC may be unable to speculate about future merger-related rate increases, it can determine whether the acquisition premium was reasonable, and it should have considered it as part of the cost analysis when evaluating whether the proposed merger would be detrimental to the public.15  The PSC's refusal to consider this issue in conjunction with the other issues raised by the PSC staff may have substantially impacted the weight of the evidence evaluated to approve the merger.  [Footnote omitted.]  The PSC erred when determining whether to approve the merger because it failed to consider and decide all the necessary and essential issues, primarily the issue of UtiliCorp's being allowed to recoup the acquisition premium.

15.   See State ex rel. Martigney Creek Sewer Co. v. Public Serv. Comm’n, 537 S.W.2d 388, 399 (Mo. banc 1976) (stating that, for ratemaking purposes, recovery of the cost of an asset acquired from another utility depends on the reasonableness of the acquisition, considering the factors of whether the transaction was at arm's length, if it resulted in operating efficiencies, and if it made possible a desirable integration of facilities).

State ex rel. AG Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732, 736 (Mo. banc 2003).

AmerenUE clearly views the “not detrimental to the public” standard as a de minimus guideline.  The folly of adopting the AmerenUE approach is that it requires the Commission to ignore the effect of the terms of a transaction, as long as rates are not increased and the quality of service does not decrease for some artificial, but immediate period of time, regardless of a true measure of the economics of the transaction.  Thus, for example, a transaction that in time will result in the surviving utility filing for rate relief, as a consequence of the transaction, would not be detrimental to the public under the AmerenUE approach if there is no immediate increase in rates or decrease in the quality of service.  

The key for AmerenUE’s interpretation of the legal standard is the immediate term maintenance of the status quo.  Under AmerenUE’s approach, the Commission would have to value equally, under Section 393.190.1, two rival proposals, one of which maintains the status quo respecting rates and quality of service, and the other of which does better than maintaining the status quo.  The Commission could not choose between the two proposals because neither on its own is detrimental to the public, although one proposal is better than the other.  Rather the Commission would have to approve both of the rival proposals as meeting the not detrimental to the public standard.  

The Missouri Supreme Court’s decision in State ex rel. Consumers Public Serv. Co. v. Public Serv. Comm’n, 180 S.W.2d 40 (Mo. banc 1944) (Consumers), a relevant Missouri Supreme Court decision that recently has been identified by the Staff indicates that AmerenUE’s interpretation of the legal standard is not correct.  In Consumers, the three interconnected companies, Consumers Public Service Company (Consumers Public Service), Missouri Public Service Corporation (MPS) and Missouri Power & Light Company (MPL) (collectively, Intervenors) appealed from the judgment of the Circuit Court affirming an Order of the Commission authorizing the sale by Iowa Utilities Company (Iowa Utilities) and the purchase by Grundy Electric Cooperative (Grundy) of the electric system of Iowa Utilities in Missouri.  Intervenors asserted that they were serving areas adjacent to the area served by Iowa Utilities, that they had ample generating plant and facilities for supplying the area in question, that the sale to Grundy would constitute an unwarranted invasion of the area served by them and that the sale to Grundy would frustrate their plans for the area, thus, resulting in injury to the electric service rendered to the public in the area.  Id. at 41-43.

The Missouri Supreme Court related that the Iowa Utilities property was old, obsolete and in need of repairs and betterments to render adequate service to its customers.  Grundy stated that it would make the necessary improvements in order that better and more adequate service would be rendered.  The rates charged by Grundy were shown to be slightly lower in most instances compared to the rates then charged by Iowa Utilities.  At the date of the hearing, 95% of the then present customers of Iowa Utilities had made application for membership in Grundy and no customers of Iowa Utilities had entered a protest to the granting of the transfer to Grundy.  180 S.W.2d at 42. 

Consumers Public Service maintained that its acquisition of the Iowa Utilities system would result in improved and adequate service to the public, but the offer of Consumers Public Service to purchase Iowa Utilities was conditioned on Consumers Public Services’ ability to refinance itself.  Also, there was evidence that in certain areas, service provided by Consumers Public Service was not satisfactory.  MPL showed that it had ample and adequate sources of electric power for the area and that Grundy’s acquisition of Iowa Utilities would interfere with the most practical methods of integration of facilities in northwest Missouri.  180 S.W.2d at 42-43.

Grundy filed a motion to dismiss the appeal on the grounds that, among other things, the appeal was moot because the sale had been fully consummated and that it, Grundy, was operating the purchased property.  The Missouri Supreme Court held that the case was not moot because if the Commission Order authorizing the sale to Grundy was invalid, the Court must set it aside, and any further proceedings must be before the Commission.  180 S.W.2d at 44.

The Court held that when two utilities are vying to acquire a third utility, the utility whose operation of the area under all circumstances would best serve the public interest, and not just which utility could first obtain a contract for purchase, should be the basis for the decision regarding which utility should be authorized to engage in the transaction:

Therefore, when two utilities can reasonably be said to be operating in the same general territory, and the question before the Commission is whether or not one of them should be allowed to take additional locations which either might make arrangements to serve, the other must be held interested in the matter in the sense the term “interested” is used in Section 5689.  That was the situation in this case.  Both the Cooperative and the Consumers Company had lines approximately seven miles of the property sought to be acquired.  Both were operating in the same area, even in the same county, in which this property was located and both (according to the evidence) had negotiated to acquire it and could make arrangements to do so and to operate it.  The question of which one should be permitted to acquire it must be decided on the basis of whose operation of the area would best serve the public interest under all the circumstances and not merely upon which could first obtain a contract for purchase.  A contract found to be against public interest or the Commission's regulatory policy could not be permitted to stand in this situation any more than a contract for unapproved rates.  We hold that Consumers Company was sufficiently “interested” to have the right to intervene and likewise the right to apply for a rehearing, when the Commission decided that a competitor could take over these new locations adjoining the general territory in which both were operating.  Our conclusion also is that this company had the further right, because of such interest, to seek a review in the circuit court and appeal to this court from its adverse decision.  The motion to dismiss must be overruled as to the Consumers Company.

180 S.W.2d at 46; Emphasis supplied.


Regarding the criteria for the approval of the proposed transfer, the Court further stated:

…we think the Commission did consider and decide the question of whether, under the particular circumstances of this case, it would be in the public interest (including the interest of the public in the whole area involved) to approve or deny the proposed transfer, and that it based its approval upon the conclusion that this transfer would be in the public interest.  Furthermore, we hold that such a conclusion was reasonable upon the evidence showing the rural character of the Missouri communities involved, their present poor service, the prospect of what better service might be reasonably expected from either applicant for the territory, the financial condition, management, and prospects of both, the sentiment of the people in these communities and their almost unanimous desire to become members of the Cooperative. . . .  

180 S.W.2d at 48.

Analysis performed by the Commission when two utilities are seeking to acquire a third utility is which of the two vying utilities is less detrimental/more beneficial.  The Commission has not taken the approach that the matter is solely for the selecting utilities to decide so long as the transaction with the prevailing utilities is not detrimental to the public.  The Commission has looked to which of the possible transactions is less detrimental/more beneficial.

Further, regarding the standard “not detrimental to the public,” the Staff would direct the Commission to an additional case, State ex rel. McKittrick v. Public Serv. Comm’n, 175 S.W.2d 857 (Mo. banc 1943) (McKittrick).  In that case, the Attorney General McKittrick sought review of a Commission order sustaining a joint application of Laclede Power & Light Company (LPL) and others to sell to Union Electric Company (UE) the property rights and franchises of LPL.  The Court noted that the Commission approved the application for the following reasons: (1) the merger would benefit the public because it would eliminate wasteful competition by the integration of two public utilities; (2) it would provide an opportunity for reducing the cost of electric service by eliminating duplicate facilities and organizations; (3) it would promote public safety by relieving congestion on public trafficways through the removal of duplicate distribution facilities; (4) it would improve the financial stability of the system, since LPL was not as financially stable as UE; and (5) it would provide better assurance of uninterrupted service to LPL’s present customers since UE’s system had large and more diversified facilities for service.  175 S.W.2d at 859.

The Commission directed that the rates of LPL in effect at the time of the transaction should be continued in effect by UE to the customers of LPL who elected to continue to receive service at the same premises through facilities acquired from LPL and under the same conditions of service, unless and until such rates be cancelled or changed by order of the Commission after notice and opportunity for hearing.  The Attorney General charged that the Commission’s Order permitting UE to continue its own rates and the separate lesser rates of LPL authorized special, discriminatory lesser rates to LPL’s customers in violation of Section 5645(2) and (3) RSMo. 1939 (now Section 393.130.2 and .3 RSMo. 2000) and in that the question of rates was in the merger case, this question should have been decided by the Commission and the cause should be remanded to the Commission for that purpose.  175 S.W.2d at 859, 865. 

The Missouri Supreme Court upheld the Commission stating that the unification of the two systems had not been accomplished and that until then, the Commission would be justified, in its reasonable discretion, in treating the two systems as separate units for rate purposes:

. . . [The Attorney General] assumes the service rendered by the Laclede [352 Mo. 44] Electric and the Union Electric is the same, notwithstanding the greater assurance of uninterrupted and efficient service which the customers of the latter company enjoy because of its superior position in equipment and financing--as found by the Commission; and ignores the fact that there is as yet no intelligent basis for fixing a common rate.  Until the unification of the two systems is accomplished or the effect thereof is reasonably discernible, we think and hold the Commission in its reasonable discretion is justified in treating the two systems as separate units for rate purposes, notwithstanding the ownership and control of both have come into the same hands.  This disposes of the other kindred assignments that the question of rates is involved; and that the cause should be remanded to receive evidence thereon.
175 S.W.2d at 866.

B.
Affiliate transactions - Standard is in the Best Interests of AmerenUE’s Regulated Customers

If the proposed Metro East transfer were an arm’s-length transaction, and no ratemaking determinations were being sought by Ameren, then Section 393.190.1 would exclusively apply and the “not detrimental to the public” standard would be the sole standard.  However, this is not an arm’s-length transaction.  This is an affiliate transaction and because Ameren, on behalf of AmerenUE is transferring the property to an affiliate, AmerenCIPS, and not to a third party, this Commission’s affiliate transaction rules apply.


At hearing, Judge Thompson asked Staff witness Dr. Proctor about the Ameren affiliate relationships and the authority of the Ameren Board of Directors to make decisions such as the Metro East transfer transaction, confirming that this is an affiliate transaction:

Thompson:  Okay.  And if Ameren, the holding company, wholly owns both CIPS and UE, can it, in fact, tell them you're going to do this?

Proctor:  Are we talking about the transfer?

Thompson:  The transfer.

Proctor:  I believe that to be the case.  I think a proposal would have to go before the board, the Ameren Board, and once it's approved, then they would file.  

Thompson  So there's some process to go through?

Proctor:  There's a process involved.

Thompson:.  But the likelihood of, let's say, AmerenCIPS refusing to do what its owner Ameren tells it to do, what's the likelihood of that, if you can answer the question?

Proctor:  They may oppose it before the board, but if the board says, no , you're going to do this, I'd say there's zero likelihood.

Thompson:  Okay. So when we talk about this renegotiation of the JDA, we're not really talking about negotiation between arm's length negotiators, are we?  They're all part of the Ameren family, aren't they?"  

Proctor:  That's correct.

(Tr. 1246, l. 25, - 1247, l. 21, Vol. 13)
For important reasons, there are different standards for affiliate transactions than for arm’s-length transactions.  The City of St. Louis case that Ameren relies on for its point that the Commission may not deny it this “important incident of ownership” and reject its proposal, actually stands for the much more narrow proposition that the right to sell property is an important incident of property ownership.  State ex rel. City of St. Louis v. Public Serv. Comm’n, 73 S.W.2d 393, 400 (Mo. banc 1939).   As Staff pointed out in its Initial Brief, Ameren is not selling property to a third party, instead it is engaging in an affiliate transaction between AmerenUE and AmerenCIPS.  Since, in an affiliate transaction, “[t]here is little incentive for Ameren, the parent to promote AmerenUE’s best interests separately from the interests of the holding company” (Ex. 20, Fischer Reb., p. 8, ls. 9-10) among the issues before this Commission is in essence whether or not AmerenUE’s interests are promoted separately from the interests of Ameren and whether or not the Commission should approve this affiliate transaction.  

The Missouri Supreme Court has recognized that even though a utility has the right to manage its business, when the transaction is between affiliates, the Commission may exercise jurisdiction over such transactions in order to prevent a monopoly utility from “milking” its captive customers to benefit its holding company, subsidiaries and affiliates.  Atmos Energy Corp. v. Public Service Comm’n, 103 S.W.3d 753 (Mo. banc 2003)  


In affirming the Commission’s affiliate transaction rules, the Missouri Supreme Court stated that the Commission in its brief before the Court explained the affiliate transaction rules as follows:

. . . [T]he rules are a reaction to the emergence of a profit-producing scheme among public utilities termed “cross-subsidization,” in which utilities abandon their traditional monopoly structure and expand into non- regulated areas.  This expansion gives utilities the opportunity and incentive to shift their non-regulated costs to their regulated operations with the effect of unnecessarily increasing the rates charged to the utilities’ customers.  See United States v. Western Elec. Co.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1984141073&ReferencePosition=853" 
 592 F.Supp. 846, 853 (D.D.C.1984) (“As long as a [public utility] is engaged in both monopoly and competitive activities, it will have the incentive as well as the ability to ‘milk’ the rate-of-return regulated monopoly affiliate to subsidize its competitive ventures....”) To counter this trend, the new rules--and in particular, the asymmetrical pricing standards--prohibit utilities from providing an advantage to their affiliates to the detriment of rate-paying customers.

Id. at 763. 

1.
Ameren has not met the requirements for a waiver from the affiliate transaction rules.


Ameren has requested a waiver from the affiliate transaction rules but has failed to meet the “benefit to its regulated customers” standard.  Nonetheless, the Staff has indicated that it would be reasonable to grant a waiver if the Commission imposed all of the conditions contained in Staff’s List Of Conditions Necessary For Staff Recommendation That The Commission Approve Ameren’s Proposed Metro East Transfer, filed with the Commission on April 6, 2004.  


AmerenUE misapplied the “not detrimental to the public” standard as stated in Mr. Nelson's testimony.  (Tr. 1048, ls. 3-16, Vol. 11).  Mr. Nelson also stated that he did not understand the standard for a waiver of the affiliated transactions rules.  (Tr. 1046, l. 7 - 1047, l. 17, Vol. 11).  There is no documentation in the record to support the waiver requested by AmerenUE that meets the standard required for the waiver to be granted.  The variance sections of the electric affiliate transactions rule, 4 CSR 240-20.015(10)(A), and the gas affiliate transactions rule, 4 CSR 240-40.015(10)(A), state, in relevant part, as follows:


4 CSR 240-20.015(10)(A):

A regulated electrical corporation may engage in an affiliate transaction not in compliance with the standards set out in subsection (2)(A) of this rule, when to its best knowledge and belief, compliance with the standards would not be in the best interests of its regulated customers…


4 CSR 240-40.015(10)(A):

A regulated gas corporation may engage in an affiliate transaction not in compliance with the standards set out in subsection (2)(A) of this rule, when to its best knowledge and belief, compliance with the standards would not be in the best interests of its regulated customers…


This standard has not been met and Ameren’s request for waiver should be denied unless the Commission adopts all of the Staff’s proposed conditions in regard to AmerenUE’s pending Metro East transfer.

IV.
Burden Of Proof

A.
Statute And Case Law: Burden Of Proof Is On The Applicant
AmerenUE, in particular at page 13 of its Initial Brief, attempts to shift the burden of proof to the Staff.  The Staff believes that there should be no dispute that the burden of proof, both production and persuasion, is on the Applicant, the moving party, in this proceeding.  The case law identified in the section below indicates that this is the situation, and the Staff will further show in this section that this is the case. 
The only reference to burden of proof in Chapter 386 is in Section 386.430 RSMo 2000, which states that the burden of proof in all proceedings arising under the provisions of the Public Service Commission Law or growing out of the exercise of the authority and powers granted therein to the Commission, is on any party adverse to the Commission or seeking to set aside any determination, requirement, direction or order of the Commission.

The only reference to burden of proof in Chapter 393 is in Section 393.150.2 RSMo 2000, which states that at any hearing involving a rate sought to be increased, the burden of proof to show that the proposed increased rate is just and reasonable is upon the public utility.  The Commission’s rules indicate that in other instances the burden of proof is also on the moving party.  4 CSR 240-2.110(5)(A) states, in part, that in all proceedings, except investigation proceedings, the applicant or complainant shall open and close.  Thus, the party with the burden of proof has the right to open and close at hearing, and that is the treatment that AmerenUE has sought, and has been accorded, throughout these proceedings.

Black’s Law Dictionary 190 (7th ed. 1999) defines “burden of proof” as comprising two different concepts:

burden of proof.  1.  A party’s duty to prove a disputed assertion or charge ● The burden of proof includes both the burden of persuasion and the burden of production 

burden of persuasion.  A party’s duty to convince the fact-finder to view the facts in a way that favors that party. . . .    
burden of production.  A party’s duty to introduce enough evidence on an issue to have the issue decided by the fact-finder, rather than decided against the party in a peremptory ruling such as a summary judgment or a directed verdict. – Also termed burden of going forward with evidence, burden of producing evidence . . .  

It may be argued that the party having the burden of proof must initially meet its burden of producing evidence sufficient to establish a prima facie case.  McCloskey v. Kopler, 46 S.W.2d 557, 563 (Mo. banc 1932); Drysdale v. Estate of Drysdale, 689 S.W.2d 67, 72 (Mo.App. 1985).  It further may be argued that once a prima facie case has been established the burden of going forward with the evidence shifts to the adverse party.  Nonetheless, even if the burden of going forward with the evidence shifts, the burden of proof does not shift, absent a statutory provision to the contrary.  Also, prima facie evidence does not require a verdict for the party whose contention it supports.  Dehner v. City of St. Louis, 688 S.W.2d 15, 18 (Mo.App. 1985).
  

Regardless of any asserted applicability of the above cases to the Commission, case law in Missouri is clear that where the facts relating to an issue are peculiarly within the control or knowledge of one party, the burden of production falls on that party.  Possibly, the clearest statement of the law appears in Robinson v. Benefit Ass'n of Ry. Employees, 183 S.W.2d 407, 412 (Mo.App.1944):

“. . . The general rule is well put by our Brother Graves in Swinhart v. Railroad, 207 Mo. loc. cit. [423] 434, 105 S.W. [1043], as follows: ‘From them all,’ said he (referring to the authorities in review) ‘it is deduced that generally the burden is upon the plaintiff to make out his case.  That if in the statement of his case negative averments are required, and the proof of such negative averments is not peculiarly within the knowledge and power of the defendant, then plaintiff must affirmatively establish such negative averments, but if, on the other hand, the proof of such negative averments lies peculiarly within the knowledge or power of the defendant, then such negative averments will be taken as true unless the defendant speaks and disproves them.  Of course, if the knowledge and power to produce the evidence is possessed equally, the plaintiff must make the proof.’”

Cf. Kenton v. Massman Construction Co., 164 S.W.2d 349, 352 (Mo. 1942) (“A plaintiff asserting a negative generally has the burden of proof as to such matter along with the other issues on which he bases his case.  But there appears to be an exception to this rule where the evidence on such a matter is peculiarly within the knowledge and control of the defendant.”); Dwyer v. Busch Properties, Inc., 624 S.W.2d 848, 851 (Mo. banc 1982).  This is a particularly appropriate rule in utility cases, since generally all of the facts and documents relevant to the issues are peculiarly within the utility’s control.  See City of Eldorado v. Public Serv. Comm’n, 362 S.W.2d 680, 683-84 (Ark. 1962).


AmerenUE at pages 15 and 20-21 of its Initial Brief attacks the Staff’s position regarding the proposed Metro East transfer on the basis of a purported lack of analysis performed by the Staff.  The Staff disputed the evidence presented by AmerenUE by presenting countervailing evidence, but even if the Staff had not done so, the Commission determines the weight of the evidence presented to it and may disregard evidence, which in its judgment is not credible, even though there is no countervailing evidence to contradict it:

Rice objects to the findings of the commission because they ignore his evidence.  He contends since there was no other evidence adduced which contradicted his figures and calculations, or even disputed them, that the commission is bound to accept them as true.  Accordingly he contends his evidence is the only substantial evidence in the record.  In asserting his contention he overlooks that on cross examination his evidence was discredited to such an extent that the commission held it not entitled to credence.  And certainly if evidence is not credible, it does not meet the required test of being substantial.  An appellate court as a matter of law passes upon the matter of substance and not of credibility.  In other words an appellate court may say that particular evidence is substantial if the triers of the facts believed it to be true.  Keller v. Butcher's Supply Co., Mo.Sup., 229 S.W. 173.

Whenever an investigation is conducted by the commission it is required under the statute to make a report in writing which shall state its conclusions and its decision or order.  Sec. 5688, R.S.1939, Mo.R.S.A.  Thus it must find and determine the facts.  And in doing so the commission determines the weight of evidence presented to it.  (cf. Ohio Utilities Co. v. Public Utilities Comm., 108 Ohio St. 143, 140 N.E. 497.)  It may disregard evidence which in its judgment is [359 Mo. 117] not credible, even though there is no countervailing evidence to dispute or contradict it.  The rule is established in this State that the triers of fact under their duty to weigh the evidence may disbelieve evidence although it is uncontradicted and unimpeached.  Wiener v. Mutual Life Ins. Co., 352 Mo. 673, 179 S.W.2d 39; Woehler v. City of St. Louis, 342 Mo. 237, 114 S.W.2d 985.

State ex rel. Rice v. Public Serv. Comm’n, 220 S.W.2d 61, 65 (Mo. banc 1949) (Rice); Emphasis added.  In Koplar v. State Tax Comm’n, 321 S.W.2d 686, 694 (Mo. 1959), the Missouri Supreme Court, citing among other things Rice, stated that “[n]o one questions the rule that an administrative agency in determining a question of fact may pass upon the credibility of witnesses and where a claimant has the burden of proof may decide a claim solely upon a finding of lack of credibility of uncontradicted and unimpeached testimony offered in support of the claim.  [Citations omitted].” 

The Western District Court of Appeals has more recently stated, in State ex rel. Associated Natural Gas Co. v. Public Serv. Comm’n, 706 S.W.2d 870, 880 (Mo.App. 1985) (Associated Natural Gas), that in evaluating expert testimony, the Commission may adopt or reject any or all of any witness’ testimony:

Not only can the Commission select its methodology in determining rates and make pragmatic adjustments called for by particular circumstances, but it also may adopt or reject any or all of any witnesses' testimony.  In re Permian Basin Area Rate Cases, supra, 390 U.S. at 800, 88 S.Ct. at 1377.   Evaluation of expert testimony was for the Commission.  Southwestern Bell Telephone Co., supra, 593 S.W.2d at 445-46 . . . .

See State ex rel. Associated Natural Gas Co. v. Public Serv. Comm’n, 37 S.W.3d 287, 294 (Mo.App. 2000).  The Western District Court of Appeals held in the earlier Associated Natural Gas case that “[t]he Commission as the trier of fact was free to choose between conflicting testimony.  General Telephone and Telegraph Company, supra, 390 A.2d at 36.”  706 S.W.2d at 882.

The opinion of a qualified expert may amount to competent and substantial evidence.  37 S.W.3d at 294; 537 S.W.2d at 663 (citing 2 Am.Jur.2d., Adm.Law s 395, p. 201 (1962)).  It is up to the Commission to choose between the conflicting evidence of expert witnesses, if the testimony was properly presented to the Commission.  State ex rel. Midwest Gas Users’ Ass’n v. Public Serv. Comm’n, 976 S.W.2d 485, 495 (Mo.App. 1998).

V.
Illinois Commerce Commission’s Rejection Of Proposed Metro East Transfer In 1997

The Commission should take particular note that if it were to reject the proposed Metro East transfer, it would not be the first state commission to do so.  As AmerenUE notes in footnote 14, at page 6, of its Initial Brief, the Illinois Commerce Commission (ICC) rejected a different form of the proposed transfer in 1997.  While AmerenUE plays up its argument that this Commission approved, in admittedly a different form, a transfer of Union Electric Company’s (UE) Metro East operations to Central Illinois Public Service Company (CIPS) in the UE-CIPSCO Incorporated (CIPSCO) merger case in 1997, AmerenUE plays down the fact that the ICC rejected the proposed transfer at that time.  (AmerenUE’s Initial Brief, p. 6.)

Also, at the same time AmerenUE is seeking to assure this Commission of the soundness of the proposed Metro East transfer by the fact that the electric portion of the transaction has been approved by the ICC (AmerenUE Initial Br., p. 1), AmerenUE is not seeking to note that this Commission and the ICC have conflicting interests respecting the Metro East transfer.  (Tr. 457, ls. 10-16, Vol. 7.)  Mr. Nelson characterized and referred to the ICC and this Commission as “both with conflicting interests, both wanting to make sure the transaction’s fair, both keenly interested in the -- their own retail customers in their state.”  (Id.)  In this proceeding, the Staff is suggesting nothing more than that this Commission give the proposed transfer the same careful scrutiny that the ICC gave the transfer as proposed in 1996-1997 by UE and CIPS.  The UE-CIPS proposal and the ICC’s Order appear in Re Central Illinois Public Service Co., Docket No. 95-0551, Order, 180 PUR4th 185, 209-10 (ICC 1997) and will be referred to in some detail because of their relevance to the pending Metro East transfer proposal of AmerenUE.  In ICC Docket No. 95-0551, CIPS, CIPSCO and UE filed a joint application seeking approval of their merger and reorganization. 

As part of the proposed Metro East transfer in 1996, UE and CIPS agreed to enter into a purchased power agreement (referred to as the “System Support Agreement (SSA)”) whereby UE would provide capacity and energy to CIPS from UE’s generation, equivalent to the generation then committed by UE to serving its Illinois customers.  UE and CIPS, in their rebuttal testimony before the ICC, agreed to amend the SSA and sought ICC approval of what was referred to as the “SSA alternative.”  UE and CIPS indicated that the purpose of the Metro East transfer was to achieve: (a) savings of approximately $2.1 million annually; and (b) administrative and regulatory convenience by having just one regulated entity in each state.  Mr. Rainwater testified that there was a possibility of future interjurisdictional conflicts in areas such as competitive bidding requirements.  180 PUR4th at 209-10.

The ICC Staff opposed the proposed transfer.  The ICC Staff expressed concern about a loss of jurisdiction over the rates associated with the transmission and generation component of service to the Metro East area if the SSA or SSA Alternative were approved.  CIPS and UE indicated that they were willing to preserve ICC jurisdiction by agreeing to jurisdictional conditions with the same effect as those to which UE agreed in the Missouri Commission proceeding and also committed to not challenge the ICC’s authority over affiliate transaction agreements on the basis of federal preemption.  180 PUR4th at 212.

The ICC Staff found the SSA Alternative preferable to the SSA from a resource planning perspective, but also found that in most cases purchased power and/or combined cycle units were less costly than the SSA Alternative.  180 PUR4th at 213.  The ICC Staff indicated that the $2.1 million in annual savings respecting the transfer was not significant enough to overcome the shortcomings of the proposal. 180 PUR4th at 215.  “[ICC] Staff concluded that the SSA Alternative is imprudent since it is not the lowest cost resource alternative.”  180 PUR4th at 213.

CIPS and UE contended that obtaining capacity and energy in the marketplace to meet the Metro East load would cause UE to incur stranded costs.  CIPS and UE also asserted that the Metro East transfer was analogous to CIPS’ acquisition from UE in 1992 of the Hancock, Illinois service territory of UE.  180 PUR4th at 213.

The ICC rejected the proposed Metro East transfer stating as follows:

The Commission concludes that the public will not be convenienced by the proposed transfer and that the proposed transfer should not be approved.  In reaching this conclusion, the Commission recognizes that there are benefits from the transfer. . . . 

180 PUR4th at 215.

The Commission determines that these potential benefits of the transfer are outweighed by the transfer’s deficiencies associated with the SSA Alternative.  The SSA Alternative is a wholesale power contract between CIPS and UE, and would be subject to FERC approval. . . .

The Commission is not convinced that the jurisdictional conditions agreed to by Applicant, set forth in the Appendix to this Order, will preserve either the Commission’s jurisdiction over the SSA Alternative or its ability to adjust the allocation of plant and expenses thereunder. . . . The inclusion of the jurisdictional conditions in the body of the SSA Alternative, as proposed by Applicants in their brief on exceptions, does not satisfy concerns about the loss of the Commission’s jurisdiction.

The Commission believes that Staff’s analysis presented by Mr. Stutsman further supports the conclusion that the SSA Alternative should not be approved. . . . That analysis indicates that CIPS could serve the transferred Metro East electric load through less costly resources than the SSA Alternative, such as purchased power and/or combined cycle units. 

The Commission determines that Applicants’ criticism of Staff’s analysis has no merit. . . . Staff appropriately examined least-cost considerations solely in the context of determining whether the SSA Alternative is prudent and in the public interest.  Staff’s analysis leads to the conclusion that the SSA Alternative is not the least cost resource option and provides one reason for not approving it. 

The Commission further concludes that the SSA Alternative is distinguishable from the transfer of the Hancock County service area from UE to CIPS in 1992. . . 

For the foregoing reasons, the Commission concludes that approval of the SSA Alternative is not in the public interest.  Since the SSA Alternative is an integral part of Applicants’ proposed transfer of the Metro East service area from UE to CIPS, the Commission concludes that the transfer cannot reasonably be approved.

Id. at 216.  

Although the ICC rejected the proposed Metro East transfer, it did approve the merger and reorganization of CIPS/CIPSCO and UE:

Section 7-204 of the [Public Utilities] Act requires that before a proposed reorganization can be approved, the Commission must find that “the proposed reorganization will not diminish the utility’s ability to provide adequate, reliable, efficient, safe and least-cost public utility service.” . . .



.

.

.

. 

The Commission concludes that the evidence establishes that the reorganization as approved herein will not diminish the ability of CIPS and UE to provide adequate, reliable, efficient, safe and least-cost public utility service.



.

.

.

.

Before the proposed merger can be approved, the Commission is required under Section 7-102 (I) of the [Public Utilities] Act to find that the public will be convenienced by it. . . .

Id. at 217. 

The Commission recently revisited the public convenience standard in Commonwealth Edison Company (Docket No. 95-0615, March 12, 1997).  For purposes of that docket, the Commission found that the public convenience standard would be met if the evidence indicates that the benefits to ratepayers are reasonably likely to exceed the costs or harms to them.  This standard was subsequently applied by the Commission in Docket No. 96-0229 (Order, March 31, 1997).  The Commission determines that this same standard should be applied in this merger proceeding.



.

.

.

.

The Commission concludes that the public will be convenienced by the proposed merger.  The evidence establishes that the merger’s benefits to Illinois ratepayers of CIPS and UE are reasonably likely to exceed its costs to them. . . . 

Id. at 217-18.

VI.
Least Cost Analysis
A.
General Comment
Dr. Proctor testified that everything that AmerenUE has provided to the Staff in the resource planning area indicates that if AmerenUE were to add capacity, peakers are “the most logical and best alternative.”  (Tr. 1263, ls. 11-20, Vol. 13.)  AmerenUE at pages 15-16 of its Initial Brief attacks Dr. Proctor’s recommendations at the hearing, regarding further analysis that he related that the Commission should direct AmerenUE to perform.  AmerenUE’s Initial Brief is dismissive of Dr. Proctor’s recommendations, as was AmerenUE’s Reply To Staff’s List Of Conditions (Ex. 69, pp. 27-29), in part, on the basis that coal-fired base load generation is low cost and gas-fired peakers are high-cost, used to meet very short-term peak energy and capacity needs, and the Ameren least cost analysis includes projections of increases in the cost of natural gas and increases in retail load. (AmerenUE Initial Br., pp. 9, 11, 17, 18.)  But on cross-examination, Dr. Proctor explained that environmental issues are one reason why AmerenUE’s argument is not a “no-brainer,” contrary to AmerenUE’s assertions:

Hennen:  And if we know what the impact would be of this property transfer, isn’t that a safer bet, if you will, than installing a combustion turbine knowing that gas prices could go up in the future?

Proctor:  Again, to me it’s a tradeoff between what’s going to happen to environmental costs on existing plants compared to what’s going to happen to gas prices and environmental regulations on the other side.  I think you have to analyze all of those scenarios together to come up -- and I think this was your initial question, don’t you have to make some assumptions.  And the way I would put it is you need to -- you need to look at a whole continuum of alternatives before you make that final decision about which is the best way to go.

Hennen:  So you’re referring to the razor-thin margins, if you will, that exist in the company’s case that show there’s a benefit in doing the property transfer, that margin was, in fact, based on a $5 gas price which, in itself, is somewhat speculative?

Proctor:  Correct.

Hennen:  And could go up, correct?

Proctor:  It could.

Hennen:  Which would make the margin of this transfer greater?

Proctor:  That aspect of it would.  If you included environmental costs on the other side, that would tend to make it lower.

Hennen:  But we’re shedding a load, are we not?

Proctor:  You are shedding load, but if you have to -- let’s say you have to go in and put scrubbers on all of your coal plants.  That makes the margin lower for the transfer.  And it’s that kind of scenario analysis that you’d look at.

In my mind, what that -- just the way I think, what that produces is a distribution of -- under each of these scenarios, some of them may turn out to be not in favor of the transfer, some of them may turn out in be in favor of the transfer.  Where’s the weight?  Where does the weight of this thing go?  Does it go to going through with the transfer or --

(Tr. 1266, l. 3 – 1267, l. 17, Vol. 13.)


In its Initial Brief AmerenUE stated that the results of its transmission revenue requirement analysis support its contention that this transfer is a “no-brainer.”  To the contrary, as related in his affidavit filed on April 27, 2004, Dr. Proctor concluded that Ameren’s transmission revenue requirement analysis submitted on April 7, 2004 only resolved, in part, one of the Staff’s conditions, i.e., the condition that AmerenUE perform a study that shows that the proposed Metro East transfer will have no detrimental impact on AmerenUE’s transmission revenue requirement.

B.  
In its Initial Brief, AmerenUE makes several assertions regarding it reasons for not performing additional year-by-year analysis.

While on the witness stand for cross-examination on the least cost analysis issue, Dr. Proctor in a colloquy with Judge Thompson indicated that the Commission should order AmerenUE to provide analysis of fuel savings over 5 years for both the Metro East transfer scenario and the combustion turbine generators alternative.  (Tr. 1784, ls. 9 –17, Vol. 17.)

AmerenUE asserts in its Initial Brief at page 16 that “the record in this case already shows that formally performing additional analyses along the lines advocated by Dr. Proctor would show still more benefits.”  The Staff disagrees with this statement.  There is no factually grounded evidence in the record that can support a result from additional analyses that have not been performed or provided by Ameren.  In one instance, AmerenUE cites statements by one of its expert witnesses regarding his informed intuition about how the results of further analysis will turn out.  (See footnote 74 in AmerenUE’s Initial Brief, p. 16.)  In all other instances, however, AmerenUE’s Initial Brief represents statements by AmerenUE’s counsel regarding his own argument about how the results of further analysis would turn out.  Neither the informed intuition of Ameren’s witness nor the argument of Ameren’s counsel should be treated by the Commission as an adequate substitute for competent and substantial evidence.  Also, neither informed intuition nor argument comprises results, for which no analysis has been conducted or provided by AmerenUE.  The Staff has not been able to review an analysis that has not been performed or provided.

1.
AmerenUE’s Intuition Regarding Multi-Year Fuel Savings Is Not Factually Grounded in Evidence in the Record.

At page 16 of its Initial Brief, AmerenUE claims that load growth will, in and by itself, confirm additional fuel savings in the proposed Metro East transfer scenario compared to the combustion turbine generators scenario.  AmerenUE’s Initial Brief cites both Mr. Voytas and Mr. Nelson as having reached the conclusion that “fuel savings projected in the Company’s existing least-cost analysis will be maintained at the expected level, and would likely increase.” (AmerenUE Initial Brief at 16 and footnote 74.)  However, Mr. Voytas’s direct testimony cited in footnote 74 does not contain such statements.  Moreover, this citation only deals with the calculation of fuel savings relating to AmerenUE’s existing single snap shot least-cost analysis and has nothing to do with a multi-year calculation proposed by Dr. Proctor.  The second reference in footnote 74 is to a response given by Mr. Nelson in cross-examination to a question from Staff concerning the relationship of the fuel savings to energy transfers.  At the end of Mr. Nelson’s response, he speculates that the fuel savings will increase in “outer years.” (Tr. 822, l. 25 - 823, l. 1, Vol. 9.).  However, Mr. Nelson provides no factually grounded evidence to support his statement, and AmerenUE’s attorney objected to the question on the grounds that it is “more appropriately suited to cross-examination of Mr. Voytas.” (Id. at 822, ls. 2-3.)  While the testimony is the intuitive conclusion of Mr. Nelson, there is no factually grounded evidence in the record to support Mr. Nelson’s statement.

As important as the fact that expert witness intuition can be wrong, is the incorrect logic on which conclusions are stated in the AmerenUE Initial Brief.  Counsel for AmerenUE argues at page 16 of AmerenUE’s Initial Brief that “[i]t is quite obvious that if the Company’s load grows, the incremental load will be served by the lower-cost existing base load generating units (primarily coal-fired units using cheaper coal as opposed to higher-priced natural gas) under the transfer scenario rather than by high-cost gas-fired peakers under the CTG scenario.  That fact itself confirms that the level of fuel savings projected in the Company’s existing least-cost analysis will be maintained at the expected level, and would likely increase” 

First, the Staff does not agree that the “fact” asserted in AmerenUE’s Initial Brief is a “fact” or that it is “quite obvious.”  Under the proposed Metro East transfer scenario, incremental load may or may not be primarily served by coal-fired units.  This is not a “fact” that has been confirmed by analysis by AmerenUE, nor been a “fact” subject to Staff review.  Under the combustion turbine generators scenario, incremental load may or may not be primarily served by higher-priced natural gas.  This is not a “fact” that has been confirmed by any Ameren analysis, nor been a “fact” subject to Staff review.  

Second, even if the assertion of this “fact” were confirmed by analysis, the Staff does not agree that this specific “fact” confirms that the level of fuel savings will stay at Ameren’s estimate or that it will likely increase.  This is mere speculation in AmerenUE’s Initial Brief.  There are many other factors that must be taken into account in an appropriate analysis before such a conclusion can be reached.  Evidence and analysis respecting these factors are not part of the existing record.  For example, what will be the impact of AmerenUE’s projected load growth on hourly average and incremental costs?  Will hourly average and incremental costs increase with load growth?  Will incremental costs increase faster than average costs?  If incremental costs are increasing faster than average costs, will this result in a lowering of incremental fuel savings?  

The Staff does not raise these questions without a basis for doing so.  The Staff has clearly stated in the rebuttal testimony of Dr. Proctor that fuel savings are calculated as the sum of the fuel savings from not serving the transferred load and an “additional $25.0 million in savings from lowering the cost of generation to serve the remaining AmerenUE load.” (Ex. 14, Proctor Reb., p. 7, ls. 5-9.)  Moreover, Dr. Proctor was asked whether or not AmerenUE should expect this level of incremental savings in generating costs for the proposed Metro East transfer to continue into the future, and his answer was: “No.”  (Id. at 7, ls. 10-13.)  Despite this statement in Dr. Proctor’s rebuttal testimony, Ameren did not provide any fact-based response in its witnesses’ surrebuttal testimony.

2.
AmerenUE Makes Further Incorrect Statements Regarding the Level of Off-System Sales From A Multi-Year Analysis.

AmerenUE incorrectly cites Dr. Proctor as “suggest[ing] that the Company analyze for the next five years potential profits from off-system sales generated by running the gas peakers that would have to be built if the transfer did not occur.”  (AmerenUE’s Initial Brief, p. 16.)  What Dr. Proctor actually requested is for AmerenUE to perform an analysis “for both scenarios, for the transfer scenario and the CT scenario to see how those would compare in terms of off-system sales.”  (Tr. 1785, ls. 20-22, Vol. 17.)  In fact, to emphasize that both scenarios should be run to compare the results, Dr. Proctor stated at the end of his colloquy with Judge Thompson: “And, again, going out five years, I think that would be a more comparable analysis to do but for both sides.”  (Id. at 1785, ls. 22-24.)  

To further demonstrate the inaccuracy of the characterization of Dr. Proctor’s request for additional analysis portrayed in AmerenUE’s Initial Brief, is the fact that Ameren has already performed an analysis of the potential profits from off-system sales as a result of running the gas peakers that would be built in the combustion turbine generators scenario.  This analysis is presented in the direct testimony of Mr. Voytas, which he characterized as a “mark to market” analysis. (Ex. 9, Voytas Dir., p. 5, ls. 13-18.)  Dr. Proctor requested that both scenarios be run on a comparable basis, not that AmerenUE rerun an analysis that it has already performed.

The incorrect characterization of Dr. Proctor’s request is the premise for the analysis and conclusions in the paragraph that follows in AmerenUE’s Initial Brief starting at the bottom of page 16 and carrying over onto page 17.  Because the total premise of this paragraph is incorrect, the conclusions arrived at in that paragraph are also incorrect.

In addition to having an incorrect premise, AmerenUE makes several other errors in this paragraph.  AmerenUE draws on testimony from AmerenUE witness Mr. Matthew T. Wallace to support its position that “gas peaking plants run only a very small percentage of the time – from one to five percent, depending on the type of machine.”  (AmerenUE Initial Br., p. 17 and n. 76.)  This statement is not relevant to the issue, and conflicts with the evidence put into the record by AmerenUE’s actual witness on this issue, Mr. Voytas.  Schedule 4 attached to Mr. Voytas’ direct testimony, Exhibit No. 9, shows an increasing level of “Margin on Energy” (profits from sales from combustion turbine generators) over the five years for which Mr. Voytas performed his “mark to market” analysis.  Mr. Voytas’ Schedule 4 also conflicts with the following statement of AmerenUE at page 17 of its Initial Brief:  “Typically, the gas peakers are turned on not to produce energy to sell into the market, but to meet very short-term peak energy and capacity needs.”  Mr. Voytas’ assumption was that the combustion turbines would run whenever the price of electricity exceeded the incremental cost of generating from those units, and that fifty percent of the time that this happens, AmerenUE would be serving its own load rather than selling into the market.  (Ex. 14, Proctor Reb., p. 11, l. 21 – p. 12, l. 5.)

Finally, AmerenUE concludes that “there would likely be few times when electricity prices are high enough to justify running the gas peakers for the purpose of producing power for resale, other than to Missouri retail customers.”  (AmerenUE Initial Br., p. 17).  If this were the case, why did AmerenUE perform a “mark to market” analysis and include the results in its least-cost comparison of alternatives?  As pointed out in the rebuttal testimony of Dr. Proctor, AmerenUE calculated a present value of profits from the sale of energy from the combustion turbine generators to be $12.3 million dollars, which lowered the net present value of the cost of the combustion turbine generators option from $441.7 million to $429.4 million, which is only “slightly higher than the cost of the transfer at $418.4 million in present value.”  (Ex. 14, Proctor Reb. p. 11, ls. 7-13.)  What is critical to the least-cost analysis performed by AmerenUE is that when the difference between the two scenarios is so small, profits from off-system sales made from the combustion turbines make a significant contribution to the calculation of the difference in costs between the two scenarios.  

In conclusion, the Commission should keep in mind how “slight” the calculated margin of net benefit is.  It is because of this small difference that the Staff renews Dr. Proctor’s suggestion from the last day of the hearings, which was repeated in the Staff’s Initial Brief, that the Commission prior to making a final decision in this case require AmerenUE to provide an appropriate multi-year analysis of the two options.  Moreover, neither the unsupported statements of AmerenUE witnesses nor arguments by counsel in AmerenUE’s Initial Brief have provided Staff with an assurance that the Metro East transfer is the least-cost alternative, and should not be considered by the Commission to provide competent and substantial evidence on which to base such a conclusion.  

VII.
Joint Dispatch Agreement (JDA)


At page 23 of its Initial Brief, AmerenUE asserts that “Staff is therefore trying to hold this transfer hostage by claiming the existence of a purely financial detriment, in the middle of a rate moratorium, to coerce the Company into making amendments to the JDA even though such amendments and the financial impacts thereof were settled when the Company agreed to substantial rate reductions and a rate moratorium in settling Case No. EC-2002-1.”  At page 56 of its Initial Brief, AmerenUE contends that the Staff is attempting “to extract a ransom from the Company in connection with the Company’s request in this case in the form of JDA amendments having nothing to do with this case.”  While AmerenUE is merely being “forthright and clear about its intentions regarding this transfer” when it states that “the Company is not going to complete this transfer if the conditions Staff and Public Counsel have asked this Commission to impose, are in fact imposed.”  (AmerenUE’s Initial Br., pp. 2-3.)  At least Mr. Nelson when given the opportunity to state if he believes that the Staff is engaged in conspiracy theory thinking, as he asserted respecting OPC witness Ryan Kind, said “No” regarding the Staff.  (Tr. 440, ls. 5-18, Vol. 7.)

Regarding AmerenUE’s ad hominem attacks concerning the Staff taking positions that AmerenUE characterizes as engaging in hostage taking and seeking ransom respecting the AmerenUE-AmerenCIPS-AEG JDA, the Staff would note the Commission’s comments at page 4 of its Report And Order in Case No. EO-2002-351 (Application of AmerenUE for authorization to construct, operate, own and maintain the Callaway-Franks 345 kilovolt transmission line).  The Commission commented that after the Callaway-Franks transmission line case had been heard and briefed, and while the case was pending before the Commission for the issuance of a Report And Order, AmerenUE filed a Statement Of Willingness To Voluntarily Agree To The Imposition Of Conditions On Any Commission Order Approving Application.  In said Statement, AmerenUE indicated its willingness to agree to certain conditions being placed on any certificate of convenience and necessity, and other conditions, if a certificate of convenience and necessity was granted by the Commission by July 15, 2003.  The Commission evidently was not induced by AmerenUE’s offer because it did not issue a Report And Order until August 15, 2003.

Regarding the relevance of the JDA to the Metro East transfer, the Staff, among other things, set out through the testimony of Staff witness Proctor how the Metro East transaction, with its transfer of the Metro East load from AmerenUE to AmerenCIPS compounds the inequity of the JDA, in that the JDA requires that the profits of this transaction with the AmerenCIPS affiliate be allocated based on load rather than on generation and at incremental cost rather than at market price.

The Staff is not proposing single-issue ratemaking as Mr. Nelson asserted in his surrebuttal testimony.  (Ex. 6, Nelson Sur., p. 6, l. 19 - p. 7, 1.4.)  Single-issue ratemaking refers to increasing or decreasing a utility’s rates based on the determination of the utility’s revenue requirement without an analysis of all relevant factors.  The court case which is almost always cited for this principle is State ex rel. Utilities Consumers Council of Missouri, Inc. v. Public Serv. Comm’n, 585 S.W.2d 41 (Mo. banc 1979) (UCCM).

In UCCM, the Missouri Supreme Court was addressing the Commission’s authorization of the use of a fuel adjustment clause, an automatic setting of rates, for electrical corporations in Missouri, whereby rates being paid by customers were literally increased, solely on the basis of fuel costs, soon after the utilities asserted an increase in fuel costs, without intervention of a revenue requirement determination by the Commission based on all relevant factors.  The Western District Court of Appeals in State ex rel Office of Public Counsel Inc. v Public Serv. Comm’n, 858 S.W.2d 806 (Mo.App. 1993) (AAO decision or case) held that the Commission’s use of an accounting authority order (AAO) did not constitute single-issue ratemaking; because, among other things, rates for service were not being increased anytime soon afterwards based on a revenue requirement determination of something less than all relevant factors.  As AmerenUE has related, due to the Commission’s acceptance of the Stipulation And Agreement in Case No. EC-2002-1, the general rates resulting from the rate reductions specified in the Stipulation And Agreement in Case No. EC-2002-1 will continue in effect until June 30, 2006, i.e., the parties to that Stipulation And Agreement will not seek that the AmerenUE general rates that AmerenUE ratepayers actually experience for service rendered on and after July 1, 2006 be changed as a result of a general rate increase or general rate decrease case filed by any of them before January 1, 2006.  

For further elucidation, the Staff would note that Section 393.292 is the only exception to the single-issue ratemaking prohibition.  Section 393.292  provides in part as follows: “the public service commission shall have the power . . . to review and authorize changes to the rates and charges contained in the schedules of an electric corporation as a result of a change in the level or annual accrual of funding necessary for its nuclear power plant decommissioning trust fund only after a full hearing and after considering all facts relevant to such funding level or accrual rate.”  Thus, under Section 393.292, the Commission may change the general rates and charges for service rendered by an electrical corporation in order to reflect a change in the level or annual accrual of funding necessary for the decommissioning of a nuclear power plant of that electrical corporation, without considering all relevant factors. 

VIII. 
Sulfur Dioxide (SO2) Emission Allowances
AmerenUE states that “[i]f environmental laws remain static and if the Company did not sell any allowances in the future, the Company would have enough allowances to cover emissions through 2033.”  (AmerenUE’s Initial Brief, p. 38).  The Commission should disregard this statement because AmerenUE has absolutely no intention of discontinuing its emission allowance sales activity, either now or any time soon.  In fact, AmerenUE is planning to ratchet up its sales.  At the hearing, AmerenUE confirmed that it has budgeted $30 million in anticipated revenues for each of the years 2004, 2005, and 2006.  (Tr., 891, ls. 3-9, Vol. 9).  The Staff is concerned that as a result of Ameren Corporation’s  (Ameren) aggressive SO2 allowance marketing strategy, AmerenUE may not have enough emissions credits in its “bank” for future compliance with environmental  regulations.  (Ex. 11, Campbell Cross-Surr., p. 3, ls. 17-23).     

In its Initial Brief, AmerenUE alleges, based on his oral testimony, that Staff witness Richard J. Campbell could suggest no dollar amount to back up his recommendation that AmerenUE somehow be compensated for future compliance costs relating to SO2 sales or trading activities.  In his prefiled testimony, however, Mr. Campbell does point out that there could be an accelerated cost of hundreds of millions of dollars
 for additional control technologies required if AmerenUE does not have the required SO2 allowances.  (Ex. 11, Campbell Cross-Surr., p. 5, l 6).  Moreover, Mr. Campbell stated that AmerenUE has the wherewithal to develop a range of financial impacts of its SO2 allowance marketing activities, based on different scenarios, but that it failed to do so.  (Tr. 608, l. 23 – 609, l. 5).  Although AmerenUE failed to include any SO2 emission compliance costs in its least cost analysis (Ex. 10NP, Voytas Surr., p. 45, ls. 9-11), Ameren Corporation (Ameren) did include, in its 2003 Form 10-K report to the Securities and Exchange Commission (SEC), a projection of SO2- and NOx-related expenditures for AmerenUE of $250-$350 million by 2010 and $300-$500 million by 2015.  (Ex. 59, p. 152.)  

AmerenUE cites the oral testimony of Mr. Campbell to support the proposition that the future impact on ratepayers of AmerenUE’s SO2 allowance marketing activities requires speculation, and perhaps even a great deal of it.  (AmerenUE’s Initial Brief, pp. 38-39.)  This is a fair point.  But when, as in this case, one performs a least cost analysis looking out a quarter of a century into the future, is it not to be expected that some of the dollar figures included in the study will reflect a considerable amount of speculation?  Are we to ignore major cost impacts, potentially amounting to hundreds of millions of dollars, simply because we may not know with a great deal of certainty how many hundreds of millions of dollars, or precisely when they might be incurred?  The Staff’s answer is “No.”  Indeed, that is the purpose of rather routine analytical activities such as creating scenarios, developing ranges, and assigning probabilities.  (Tr., 1791, l. 19 – 1792, l. 18, Vol. 17.)  

As the moving party, AmerenUE bears the burden of presenting substantial and competent evidence that the proposed transaction is not detrimental.  (See hereinabove, the section entitled “Burden of Proof.”)  Accordingly, AmerenUE has the responsibility to perform an analysis sufficiently thorough to take into account potentially major cost impacts of its business activities.  In assessing the least cost analysis, the Commission should be mindful of AmerenUE’s failure to include potential environmental compliance costs therein.  (Ex. 11, Campbell Cross-Surr., p. 6, ls. 6-9.)  

In further defense of its decision not to include any SO2-related emission compliance costs in its least cost analysis, AmerenUE points to a number of uncertainties that can affect the SO2 allowance market and the management of its allowance bank.  As AmerenUE correctly notes, things change, including such things as environmental laws, technology, costs, political winds, etc., and these changes can have a major impact on the value of SO2 allowances.  (AmerenUE’s Initial Brief, pp. 38-39)   Yet, despite all of this uncertainty, AmerenUE did manage to include in its least cost analysis $17,850,000 in annual revenues from the sale of SO2 allowances over a period of 25 years.  (Tr. 569, ls. 4-7, Vol. 7.)  Moreover, the evidence shows that $17,850,000 per year is manifestly unsustainable.  (Tr., 783, 2-6, Vol. 10.)  
In brief, although AmerenUE was unable to come up with estimated SO2 emission compliance costs for inclusion in its least cost analysis (although it did report such estimated costs to the SEC), it was nevertheless able to quantify and include an unsustainable, totally unrealistic estimate of revenues from the sale of its SO2 allowances.  The Staff would note also that Ameren’s aggressive program of marketing its SO2 allowances makes the need to install expensive emission control technology all the more likely.  Clearly, the credibility of the Company’s least cost analysis must be called into question, especially when one considers that revenues from sales of SO2 allowances are a significant contributor to the purported net present worth advantage of the transfer option.  (Tr., p. 671, l. 15 – 672, l. 1.) 

AmerenUE states: “The Company’s sworn testimony is that it is in compliance with the Commission’s orders respecting its SO2 allowances.”  (AmerenUE’s Initial Brief, p. 40).  Nonetheless, both the Staff and Public Counsel believe AmerenUE may not be in compliance.  The dispute centers on AmerenUE’s sales of Phase II allowances, transactions which AmerenUE admits to having made.  (Tr. 793, 1. 15 – 794, l. 12, Vol. 10).
  The fundamental question is whether or not Phase II allowance sales are permissible under the Commission’s order in Case No. EO-98-401.  

AmerenUE cites the Staff’s Suggestions In Support Of Stipulation And Agreement (Suggestions) in Case No. EO-98-401 as support for AmerenUE’s contention that it is permitted to sell Phase II SO2 allowances under the Commission-approved Stipulation And Agreement (Stipulation) in that case.  In particular, AmerenUE points to language therein stating that the Stipulation permits AmerenUE to “sell half of all current and future allowances without seeking specific Commission approval.”  (AmerenUE’s Initial Brief, p. 40.)  AmerenUE’s argument may be refuted on two grounds.  First, while acknowledging that the Suggestions could have been written more clearly, the quoted language does not preclude the interpretation that the Staff was referring to current and future allowances within Phase I.  The Stipulation was filed in 1998, so there was still another year remaining in Phase I.  Second, regardless of what the Staff stated or what the Staff meant in its Suggestions, it is the Commission’s order approving the Stipulation that controls, and the Staff is tasked with ensuring compliance with the order.  In this instance, the Commission chose to embrace the clear language in the Stipulation.  In its order, the Commission specifically endorsed that language, which states as follows:
The Company is authorized to manage the entire allowance inventory, but may sell only up to one-half of all Phase I allowances without seeking specific Commission approval.  This includes sales to AmerenCIPS and other utilities.  AmerenUE may request authorization to sell additional allowances, above this level, through a filing with the Commission.  (Ex. 50, p. 2 of Stipulation And Agreement).

It is to be noted that, under the language, AmerenUE may sell only up to one-half of Phase I allowances.  The Order does not specifically address Phase II allowances, and it does not need to, since the language already limits AmerenUE to the sale of up to one-half of Phase I allowances.  It defies both logic and common sense to conclude that language stating that AmerenUE may sell only up to a certain amount of Phase I allowances somehow permits the sale of (presumably) unlimited quantities of Phase II allowances.     

The Staff is still endeavoring to determine the precise status of AmerenUE’s emission allowance bank.  (Tr., 606, ls. 19-21, Vol. 7.)  As noted in its initial brief, the Staff believes it is appropriate to investigate the matter of AmerenUE’s management of its SO2 allowances in a separate docket.  The Staff therefore recommends that the Commission open an investigation docket for this purpose.

IX.
Liabilities

Staff’s position concerning capital costs and liabilities
 is simple and straightforward:  the Commission cannot rely on Ameren’s least cost analysis to make a sound decision when identified and estimated costs related to future capital costs and environmental liabilities were excluded.  Ameren admits that the capital costs that Ameren has identified in its 10-K could be up to a billion dollars over the next eight (8) to eleven (11) years.  (AmerenUE Initial Brief at fn. 150.)  Even so, AmerenUE’s least-cost analysis, that projects out twenty-five (25) years, (Ameren Initial Brief, p. 9) does not include any of these costs.  (Tr. 1489, ls. 19-23, Vol. 15.)  These identified and quantified capital cost estimates should have been included in Ameren’s least-cost analysis.  The failure to do so skews the analysis and results in the failure of Ameren’s least cost analysis to produce a reasonable result.  Ameren struggles to excuse its omissions but the excuses do not hold up under scrutiny. (Ameren Initial Brief, p. 27-41.)

AmerenUE makes the statement on page 34 of its Initial Brief that “regulatory proposals come and go everyday.”  Staff contends that it is unreasonable to assume that federal regulation of SO2 and NOx will “come and go.”  Regardless of who is President of the United States, (Ameren Initial Brief, p. 34.) AmerenUE’s environmental capital expenditures or alternative generation will be necessary in the future, and these costs will be passed on to Missouri ratepayers, if the transfer agreement is approved.  AmerenUE has argued that the expenditures may or may not occur and that they are unquantifiable anyway, (Ameren Initial Brief at 21). but Ameren has been able to arrive at estimates for its 10-K filing with the U.S. Securities and Exchange Commission (SEC). (Ex. 59.)  AmerenUE claims that there is no detriment from the Metro East transfer, but Ameren’s own estimate of these future costs, as shown in its 10-K, quantifies the detriment.  Additionally, the likelihood that the federal government will not impose restrictions on SO2 and NOx is highly remote.  Certainly the costs associated with meeting these regulations should have been considered in Ameren’s least-cost analysis. (Tr. 1489, ls. 14-23.)

A.
Ameren failed to include these costs in its flawed least-cost analysis.

When two options are even, any omitted costs take on much greater importance.  (Tr. 1220, ls 6-12, Vol. 13.)  The failure to include these known and estimated costs improperly skews Ameren’s analysis toward the Metro East transfer.  AmerenUE offers several excuses: (1) that these capital and environmental costs are unknown and unquantified so the costs need not be included (AmerenUE Initial Brief p.20), or (2) that the capital expenditures might or might no be incurred (AmerenUE Initial Brief p. 21), or (3) that because Presidential elections are in November and it is uncertain who will be elected, these costs need not be included.  (AmerenUE Initial Brief, p. 34.)  The SEC requires that Ameren make forward looking statements concerning a number of financial risks, including both future capital expenditures and environmental risks in Ameren’s 10-K filing (Ex. 59).  These costs were estimated by Ameren as Staff pointed out to the Commission.  Based on Ameren’s 2003 10-K Report, the staff knows that Ameren’s estimates that these costs may be over one billion dollars.  (Ex. 59, p. 150-154 of 184.).

B.
Future capital costs are quantifiable and should have been included in Ameren’s flawed least cost analysis.

Ameren’s first argument is that future capital costs are unknown and unquantified because these costs are actually only estimated in the 10-K.  (Ex. 59, p. 150-154 of 184.).  As pointed out above, estimates can be and in fact should have been used in the least-cost analysis. State ex rel. Martigney Creek Sewer Co. v. Public Serv. Comm’n, 537 S.W.2d 388, 396 (Mo. banc 1976).  The Missouri Supreme Court has found that “[t]he general rule is that where more accurate information is unavailable estimates should be considered.”  Id.  The Court has further stated that the Commission should consider such estimates and “make an intelligent forecast.”  Id.  Ameren’s second suggestion that “capital expenditures might or might not be incurred” (Ameren Initial Brief, p. 21) discounts the fact that the probability is significant enough that Ameren included estimates in its 10-K.  (Ex. 59).  These costs are certain enough to be filed with the SEC so that investors may analyze Ameren’s future risks.  Ameren tells investors what it expects to spend on capital costs.  (Ex. 59, pp. 150-154 of 184).  Ameren should have told this Commission, as well as investors, by including these costs in the least-cost analysis, so that the Commission can be informed as to what can reasonably be expected if the Metro East transfer is authorized.  (Tr. 1489, ls 14-23, Vol 15.)  Ameren has neglected its responsibility to be straightforward with this Commission.  Ameren’s argument that these costs are “assets,” does not mean that these costs should have been excluded from a complete analysis of the future costs involved with the Metro East transfer.  

C.
Environmental liabilities were not included in the least cost analysis. 
Staff position on pre-close and post-close environmental liabilities is also straightforward.  Missouri should not pay for Illinois’ share of pre-close environmental liabilities that arose during the time Illinois benefited from the generation.  In contrast, Ameren claims that it is fair for Missouri customers to assume Illinois’ share of pre-close liabilities because AmerenUE owns these aging generation assets (AmerenUE Initial Brief, p. 27.)  It is true that AmerenUE owns the assets.  But, AmerenUE has served Illinois as well as Missouri during the time these liabilities arose.  Illinois benefited from the power generated by these assets.  

To support its argument, Ameren misstates Staff testimony.  (AmerenUE Initial Brief, p. 29.)  Staff did not and does not agree that these are in effect long-term contingent liabilities that may never, in Judge Thompson's words, “manifest” themselves.  In response to Judge Thompson's question, Ms. Fischer referenced the AmerenUE 10-K and explained that the potential liabilities identified do not include “unknown liabilities that may never have even been thought of today.” (TR p. 1079, l. 8-9, Vol. 11.)  The point being that Staff believes that the estimated environmental costs/liabilities identified in the 10-K will, without a doubt, result in some future, potentially very large additional costs to AmerenUE.  And so, AmerenUE mischaracterizes the Staff's position.

Fairness to Missouri consumers requires that the generation related environmental costs that arise because of events that occurred when Illinois consumers were using the energy generated, should remain with Illinois.  The other adequate alternative is that Missouri should be compensated – should receive reasonable consideration -- for assumption of these real risks.  (Ex. 20, Fischer Reb., p. 8, l. 8 – p. 9, l. 5.)  Instead the liabilities would remain with Missouri if the asset transfer occurs as Ameren proposes and the transfer is at book.  This is simply not just or reasonable.  

The transfer agreement (Article II. 2.1(f) – 2.2 (g)) clearly transfers the future obligation to pay for these environmental related preclosing capital expenditures, remediation, personal injury claims, and any and all other costs associated with federal rules and regulations to Missouri.  The only environmental liability that AmerenUE will agree to transfer to AmerenCIPS is the Alton, Illinois manufactured gas plant which has already been collected from Illinois ratepayers.  The Commission, by approving the transfer will preclude the Staff from successfully challenging these costs in future rate cases.  Ameren also fails to include future environmental costs in its flawed least-cost analysis, making Ameren’s least-cost analysis inaccurate and, therefore, unreliable as a basis for Commission decision.  There are many potential environmental costs estimated in the AmerenUE's SEC 10-K filing.  AmerenUE attempts to confuse the issue and discount it because it failed to include in its least cost analysis, the impact of transferring these future costs from AmerenUE Illinois to AmerenUE Missouri.  Future environmental costs of the Clean Air Act will result in hundreds of millions of dollars of capital expenditures to meet federal NOx, SO2 and mercury rules and regulations.  (Ex. 59, p. 152.)  Ameren tells investors that these costs “could have a material impact on our future financial position, results of operations or liquidity.  Id.  Despite this, Ameren continues to argue that these environmental liabilities may or may not result in future expenditures, even though it has been able to quantify these liabilities for the ICC and for investors in the 10K.  (Ex. 59 pp. 150-154 of 184.)
AmerenUE has asked the Commission to approve the proposed transfer without the benefit of any analysis of the impact of environmental costs in its least cost analysis.  Commission approval of the transfer will transfer Illinois’ portion of this risk mainly onto Missouri customers.  Staff does not recommend that the Commission approve the Metro East transfer with the full financial burden of the environmental risk going to Missouri operations with no additional oversight by the Commission to assure that no detriment occurs.  If the Commission wishes to approve the transfer, then it should condition its authorization on the requirement that Ameren and Ameren UE must continue to quantify the Illinois portion of all future environmental costs and submit evidence in future rate proceedings supporting the proposition that recovery of these environmental costs is just and reasonable and not a detriment to Missouri consumers.

D.
Asbestos claims are significant and volatile.

Staff's categorization of claims of asbestos exposure as an environmental liability is accurate.  Asbestos is no different from SO2, mercury or NOx, and is listed by Ameren in its 10-K under environmental issues. (Eh. 59, pp. 150-154.)  Exposure to it creates an environmental hazard that requires hazardous cleanup and results in human health problems.  It is because of these health problems that AmerenUE faces the number of lawsuits (approximately 50) discussed in the 10-K at pages 154 and 155 of 184. 

AmerenUE dismisses asbestos litigation as a detriment to AmerenUE’s Missouri customers.  This is exact opposite of how Ameren treated the transfer of asbestos-related liabilities when generation assets were transferred from CIPS or CILCO to nonregulated affiliates Genco or AERG as reported in the SEC 10-K (ex. 59 p. 154 of 184).
As a part of the transfer of ownership of the generating plants, the transferor (CIPS or CILCO) has contractually agreed to indemnify the transferee (Genco or AERG) for liabilities associated with asbestos-related claims arising from activities prior to the transfer.         

This demonstrates Ameren's keen interest in protecting nonregulated affiliates at the expense of regulated operations and captive customers.  In other cases Ameren identifies the risk and assigns responsibility.  In the Metro East transfer Ameren proposes to assign full responsibility to Missouri for Illinois’ risks -- without compensation.  (Ex. 20, Fischer Reb., p. 6, ls. 26-31.)  When Ameren transfers generation, it places the future obligation of environmental liabilities that correspond to the generation being transferred on the regulated affiliate, without regard to whether the regulated affiliate is increasing or decreasing its generation assets.  This is the type of affiliate abuse this Commission adopted rules to prevent. 4 CSR 240-40.015 and 4 CSR 240-20.015.
In addition, as a condition of Ameren’s purchase of Illinois Power, Ameren requested a separate rider with an asbestos surcharge for asbestos claims.  Staff witness Greg Meyer quotes Ameren as pleading “Ameren does not believe that standard rate-making mechanisms are adequate to address recovery of these costs due to their volatile nature and substantially significant size.  (Tr. 1491-1492, Vol. 15.)  It is clear from these statements that Ameren recognizes the exposure that asbestos creates for a utility company.  Despite this, AmerenUE makes no provision for AmerenCIPS to contribute to future claims from events that occurred while Illinois customers benefited from the generation that resulted in the asbestos liability.  This is further evidence that the Metro East transfer is not an arms-length transaction.

As noted in Staff’s Legal Standard-Burden of Proof, the failure of Ameren to address the environmental capital costs and liabilities as well as asbestos liability is fatal to the proposed transfer. Ameren clearly has the information and information to address the impacts of these areas on its proposed transfer, No other party to this case has that information.  Ameren had the opportunity to present this evidence since it was the last party to file testimony in this case.  The Commission should presume that these areas show the transfer to be detrimental to the public interest, since Ameren presented no evidence to the contrary despite the fact that Ameren had the information and opportunity to do so.

E.
Rate case argument cannot withstand scrutiny.


Ameren’s argument that these decisions may be delayed until a rate case is simply wrong.  The AG Processing
 case has eliminated Ameren’s argument that since AmerenUE is under a rate moratorium, detriments identified by the Staff now in this case, may be ignored because rates will not be increased immediately.  AG Processing changed the Commission’s ability to put off certain decisions until a rate case.  

Proposing a disallowance in a rate case is not an acceptable substitute for placing conditions on Ameren if the Commission were to approve the transfer.  In AmerenUE’s Initial Brief, the discussion concerning rate case adjustments is misleading and inaccurate.  AmerenUE did not correctly describe how the Staff audits injuries and damages and did not correctly state the Staff’s analysis in this area.  This section of AmerenUE’s Initial Brief at pages 29-31 should be completely disregarded as unreliable.

Another of Staff's many concerns, identified in the list of conditions submitted to the Commission is that environmental or other liabilities that arose before the transfer would be indistinguishable on Ameren’s books from other expenses.  The Commission would need to order AmerenUE to maintain books and records so that these expenses could be identified.  Absent a Commission Order the Staff would be prevented from protecting Missouri ratepayers from assuming Illinois’ equitable share of these expenses.  The Commission's approval of the transfer will approve the transfer of these liabilities to Missouri and the Staff will be precluded from successfully challenging the future costs in a rate case.  

In other words, if the Commission were to approve the transfer and grant Ameren’s requests for relief as listed in its Application at page 9, the Commission would create a significant hurdle for Staff to overcome to make an adjustment to eliminate the estimated 6% of all of the environmental and other liabilities.  AmerenUE would rely on the Commission's approval of the transfer agreement, and a finding that the transfer is not detrimental to the public interest to contest the adjustment.  The Commission would be required to disregard its Report and Order in this case to accept Staff's adjustment.  

F.
The argument that these units do not benefit Ameren affiliates is misleading.

AmerenUE's contention is that the AmerenUE generation assets that are currently included in the Ameren fleet of generation units do not benefit affiliates of Ameren.  (Ameren Initial Brief p. 31-32.)  Under the JDA and single control area, all affiliates of Ameren that receive energy from the fleet benefit from the AmerenUE generation assets.  Whether the Metro East transfer is approved or not, under the current JDA, all Ameren affiliates that are party to the JDA will continue to benefit from the AmerenUE generation.  (Ex. 14, Proctor Reb., p. 14, ls 12-15.)  These Ameren affiliates will not, however, contribute anything towards the fixed costs of the AmerenUE generating units that will provide them power.  (Ex. 14, Proctor Reb., p. 14, l. 19.)The Metro East transfer increases AmerenUE’s allocated share of these fixed costs, resulting in a detriment to Missouri ratepayers.   

AmerenUE Missouri would be allocated its current portion and the portion currently allocated to Illinois, however, the power to serve those customers will continue to be generated primarily by AmerenUE..  Under the JDA, AmerenCIPS would still receive energy from these plants.  (Ex. 14, Proctor Reb., p. 14, ls 12-15.)  

During the hearing AmerenUE asked Staff witness, Ms. Fischer questions related to the future obligation to pay (liability) for capital expenditures to have AmerenUE generation assets comply with federal SO2 and NOx regulations.  Staff's contention is that all AmerenUE affiliates that are parties to the JDA have benefited from the generation produced by the generation assets being transferred to Missouri and the postponement of these environmental capital expenditures was a choice that AmerenUE made.  The benefits of the current JDA are heavily weighted toward Ameren Energy Generating (AEG).  By approving the Metro East transfer, these benefits will increase and this is especially true if all of the generation liabilities and capital expenditures fall on AmerenUE.  Ameren should be willing to stand behind its sworn testimony and its least cost analysis and provide some insurance for “the bad things that could go wrong” by accepting responsibility for the possibility it has not.  (Tr. 1791, ls. 2-8, Vol 17.)  

The way for the Commission to “ensure that the transfer is fair and reasonable” is to place the risk of the “theoretical possibility” on Ameren.  The information necessary to evaluate the risk is uniquely in Ameren’s hands and Ameren alone has the ability to assess the probability of such claims.  If it is as remote as Ameren claims, Ameren should have no objection to assuming the risk that it is mistaken.

Since Ameren is unwilling to stand behind its word, the Commission has a couple of options, reject this proposal, reject the proposal with recommendations that Ameren do a least cost analysis that includes reasonable estimates or adopt all of Staff’s conditions. 

X.
Natural Gas Issues


Ameren ignored AmerenUE’s natural gas customers when it made this proposal and remains indifferent to these customers, suggesting that the detriment is so small that the Commission should not be concerned.  (AmerenUE initial Brief, p. 44,)  If the risk of detriment is indeed so small, AmerenUE should be willing to accept the risk itself and hold these customers harmless, but AmerenUE is unwilling to stand behind its testimony.  (AmerenUE Initial Brief, p. 3.)  The Commission can ensure that AmerenUE is correct that these customers will not suffer detriment by requiring AmerenUE to demonstrate confidence in its own analysis and its sworn ability to negotiate replacement contracts for this small group of customers by requiring AmerenUE to hold these customers harmless.  


The natural gas customers should not shoulder any risk as a result of this transfer because they receive no benefits, only detriments.  (Tr. p. 1003-1010, Vol. 11.)  The Fisk/Lutesville customers, who were ignored by the proponents of this transfer lose the benefit of having their gas supply contracts negotiated with the much larger Alton, Illinois system.  (Tr. p. 1002, ls. 17-24.)  AmerenUE criticizes Staff for not making an analysis itself of the value of the detriments (AmerenUE Initial Brief p. 21.) -- but Staff cannot quantify the detriment when critical economic decisions are not even considered in the AmerenUE’s Surrebuttal Testimony and only made part of the record during cross-examination.


Another inaccurate AmerenUE argument is that no party has raised service reliability issues.  (AmerenUE Initial Brief, p. 1)  This is simply untrue.  Mr. David Sommerer, the Staff witness on natural gas issues, has raised reliability concerns.  Mr. Sommerer has indicated that losing the Alton Illinois gas resources, in conjunction with the uncertainty of the spot market, raises reliability concerns.  (Tr. 1015, l. 5- p. 1016, l. 1.)  Currently the power plants receive natural gas for peak summer demand on an essentially firm, no-notice basis, and this will be traded for an “uncertain stand-alone gas supply and transportation arrangement.”  (Ex. 18, Sommerer Rebuttal, p.8.)


Additionally AmerenUE’s claim that the only natural gas customers served by the assets being transferred are served by assets located in Illinois (Ameren Initial Brief, p. 42) is refuted by its own witnesses.  The fact that AmerenUE considers the Alton system’s gas portfolio as an asset is admitted by Mr. Massman in this discussion with Judge Thompson:

Q.
Okay.  Now, he testified with respect to the Meramec and Venice plants –

A.
Yes.

Q.
--did you hear that testimony?


And I gather they are presently being supplied from the Alton gas supply?

A.
They’re using those assets, yes. 

Tr. p. 1091, ls. 6-12. (emphasis supplied.)


The above exchange indicates the undisputed fact that AmerenUE electric customers (customers that rely on the Venice and Meramec power plants) are dependent upon the Alton gas supply assets.  


In fact, some of the transportation acquired to serve the new combustion turbine units was anticipated to be “firm.”  At hearing, Mr. Massmann responded to a line of questioning addressing transportation arrangements:  

A.
Transportation.  We may make arrangements where we will get transportation for a longer period.  We have not entered into that yet. And with the new plants that we’re installing, we’re acquiring a certain amount of firm transportation for those.  

(Tr. p. 975, ls. 5-9, Vol. 11.)


But in Surrebuttal Testimony, Mr. Massmann indicates, “…the peak day demand of natural gas for the power plants has been significantly reduced now that it is only used by the two peaking gas fired combustion turbines and for flame stabilization.”  (Ex. 17, Massman Surr., p. 8, ls. 7-9.)


What is not clear from Mr. Massmann’s Surrebuttal Testimony (AmerenUE chose not to prepare Direct Testimony on this issue) is how the Venice and Meramec costs and reliability will change after the transfer takes place.  As for the issues of how much new firm transportation contracts might cost or whether the firm transportation costs have been reduced if the Alton System “assets” were still available to Venice and Meramec power plants?  These potential costs were not estimated or included in Ameren’s deficient least cost analysis. 


With regard to Mr. Massmann’s corrected statement that Ameren “typically” allocates the highest cost of supply to the Venice and Meramec power plants, it was shown that the Alton system is not a spot market portfolio.  During cross-examination questions from Ms. Shemwell, Mr. Massmann testified:

Q.
Is the Alton system always spot market?

A.
No.  We buy a number of packages.  There will be base old (baseload), some term, swing packages.

Q.
And in the future it will be spot market?

A.
No.  It will continue to be as it is now.

Tr. 1094, ls.7 - 11, Vol. 11.


In Surrebuttal Testimony, page 12, Mr. Massmann described that alternative:   “After the transfer, the demand for the two peaking generators will be met with spot market purchases.”  This is not the same as the existing Alton arrangement of no-notice, essentially firm transportation.  So, even the “typical” highest cost allocated from the Alton system portfolio is better than the post-Metro East transfer alternative suggested by Mr. Massmann as noted below, Mr.. Massman agreed that the spot market supply is volatile:…

Q. 
And you're using that term "typically." Is it typically more volatile than longer term purchases price-wise?

A. Spot can be, yes. 

(Tr. 974, ls. 1-4, Vol. 11.)

The quality of the transportation for Venice and Meramec will change from no-notice, virtually firm, service to some yet to be described combination of interruptible and/or potentially costly but also imprecisely described firm service.  (Ex. 18HC, Sommerer Reb, p. 8, ls. 11-13.)  The gas supply itself will move from an allocation of no-notice portfolio supply from the Alton LDC to an allocation from the spot market.  None of these considerations were addressed in the Company’s application or direct filing.  (Ex. 18HC, Sommerer Reb, p. 8, ls. 15-20.)  The Company’s surrebuttal testimony merely dismissed the relevant concerns by suggesting that the spot market could replicate the historical beneficial relationship with the Alton LDC.  (Ex. 17, Massman Surr. p. 12, ls. 1-2.)  This is insufficient to assure that there is not detriment to Missouri natural gas consumers. 

There is certainly no downside for the Commission or for the Fisk/Lutesville, Missouri consumers if the Commission rejects this proposal.  On the contrary, it is best for these customers as it is for AmerenUE’s Missouri electric customers to continue under the present arrangement instead of being subjected to the vagaries of the spot market for natural gas supply.


In summary, Ameren asserts that there are no present and direct detriments.  Ameren itself states the detriment when it admits that after the transfer, the demand for the two peaking generators will be met with highly volatile spot market purchases instead of the known and eminently reliable Alton system resources.  In an arrangement that is irreplaceable, these firm natural gas supply resources have been used to supply summer peak for the Venice and Meramec summer peak demand.  Contrary to Ameren’s assertions, Staff has raised a concern, and remains concerned, about the reliability of AmerenUE’s service to its customers.


Ameren itself proves that a detriment is highly likely to occur because it refuses to stand behind its own witness’ testimony that, “the power plants can access the same services at the same costs themselves,” (Ex. 17, Massman Surr. p. 11, ls. 9-10) or that “ the Fisk/Lutesville customers “will not be harmed or impacted in any way by the transfer.  (Ex. 17, Massman Surr. p. 6, ls. 7-8.)
XI.
Transmission

AmerenUE states at page 11 of its Initial Brief that none of the transmission assets in Illinois to be transferred to AmerenCIPS have been utilized in providing utility service to Missouri:  

None of the electric T&D assets in Illinois to be transferred have been utilized, directly or indirectly, in providing public utility service to Missouri.46  . . .

46  Nelson Dir. at p. 8, l. 16 to p. 9, l. 3.  For ratemaking purposes, Missouri’s allocated share of the entire AmerenUE transmission system, including the transmission system assets located in Illinois that are to be transferred, have been taken into account in setting Missouri rates, as have a portion of the transmission system operating and maintenance costs.

A careful review of footnote 46 in AmerenUE’s Initial Brief shows that this statement at page 11 of AmerenUE’s Initial Brief is incorrect.  First, Mr. Nelson’s direct testimony referred to in footnote 46 shows this statement to be incorrect.  Although Mr. Nelson in his direct testimony, at page 8, line 16 to page 9, line 3, attempts to evade making a direct statement, it is his testimony that the AmerenUE electric transmission assets that serve the entire Ameren control area, serve AmerenUE’s Missouri retail customers:

Q.
Are any of the electric or gas assets to be transferred from AmerenUE to AmerenCIPS located in Missouri?

A.
No. They are located in Illinois.

Q.
Are any of the electric or gas assets to be transferred being used to provide public utility service to AmerenUE’s Missouri retail customers?

A.
Except for electric transmission assets used to serve the entire Ameren control area, none of the assets to be transferred have been used to provide public utility service to AmerenUE’s Missouri retail customers.

(Emphasis supplied.)  It would be very difficult for Mr. Nelson’s testimony to be otherwise because it is the testimony of both AmerenUE and the Staff throughout the record in this case that there is one combined Ameren control area for AmerenUE and AmerenCIPS.  Thus, the electric transmission assets sought to be transferred by AmerenUE to AmerenCIPS that serve the entire Ameren control area, i.e., the combined AmerenUE and AmerenCIPS control areas, provide public utility service to AmerenUE’s Missouri customers.  The second sentence in footnote 46 to AmerenUE’s Initial Brief also shows that there are electric transmission assets that are sought to be transferred by AmerenUE to AmerenCIPS which provide public utility service to AmerenUE’s Missouri retail customers.  

At pages 47-48 of AmerenUE’s Initial Brief, AmerenUE states that “this issue by definition arises from nothing more than pure speculation.”  At page 49, AmerenUE’s Initial Brief rhetorically asks “How bad would that be?” if “[t]here is a mere 20-25% probability that the worst possible scenario might occur” and under the Staff’s pure speculation the “worst-case scenario” “might or could be transmission charges of up to $12 million or up to $13.8 million per year. . . . about 80 cents per month per electric customer.”  If the Staff’s concern is nothing more than pure speculation, and $13.8 million per year, about 80 cents per month per electric customer, is trifling, then why is AmerenUE unwilling to provide its Missouri electric ratepayers a hold harmless provision as proposed by the Staff?   


Despite AmerenUE’s dismissal, in its Initial Brief and throughout these proceedings, of the Staff’s concerns as, among other things, “future speculative costs” (Ameren UE Initial Br., p. 56) and “unknown, uncertain, speculative, unquantified, and unquantifiable” (Ameren UE Initial Br., p. 37), AmerenUE states in its Initial Brief at page 3 that “[a]s Company witness Craig D. Nelson2 testified, the Company is not going to complete this transfer if the conditions Staff and Public Counsel have asked this Commission to impose, are in fact imposed.”
  

If the dollars involved and the Staff’s concerns are so inconsequential, then why doesn’t AmerenUE agree to the hold harmless provision proposed by the Staff.  If the chances of the Staff’s concerns occurring are as wildly speculative as AmerenUE proclaims them to be, then why doesn’t AmerenUE agree to the hold harmless provision proposed by the Staff?

Throughout AmerenUE’s Initial Brief, e.g., at page 15, AmerenUE takes Dr. Proctor to task for having sought that AmerenUE produce a revenue requirement analysis for the transmission assets transfer portion of the proposed Metro East transfer, when (a) AmerenUE took the position that such an analysis was not necessary because it was a “no-brainer,” and (b) after AmerenUE performed the analysis in response to Chair Gaw’s stated concern, Dr. Proctor confirmed that this portion of the proposed transfer did not increase AmerenUE’s revenue requirement.  Prior to AmerenUE performing the transmission revenue requirement analysis sought by Dr. Proctor,  Dr. Proctor testified as follows regarding the transmission assets transfer portion of the proposed Metro East transfer:

Proctor:  . . . And my general hunch is that that will not be a detriment, but I don’t know.  I haven’t seen the specific numbers.  We’ve asked for those from the company.  The only thing we’ve gotten from them is change in rate base.

(Tr. 1210, ls. 15-19, Vol. 13; Emphasis supplied.)



.

.

.

.

Hennen:  Well, Commissioner Murray asked whether or not it was necessary to do a study to determine the total impact of this transaction, and I think the company said that it did not do a study in its application submitted in its direct testimony because it felt like this issue was insignificant, it was almost a no-brainer that this would result in benefit to UE.  And just going through the scenario, that seems to be the case, wouldn’t you agree?

Proctor:  Until I’ve - - I’m unsure until I get all of those numbers in front of me.  I’m not going to agree on the stand that it’s a no-brainer until I see that.  I’m not going to agree on the stand that it’s a no-brainer and then later find out that there was something that we didn’t take into account.  I’m just not going to do that.

(Id. at 1261, l.13 – 1262, l. 1, Vol. 13.)

XII.
Decommissioning of Callaway Plant
In its initial brief, AmerenUE indicates that it will go ahead with a Commission-approved Metro East transfer even if the Commission conditions its approval on the continued funding, at current levels, of the decommissioning trust fund during the interim period leading up to the next triennial review.  (AmerenUE’s Initial Brief, p. 3).  In the event that the Commission decides to approve the Metro East transfer, the Staff strongly urges the Commission to accept AmerenUE’s “invitation” and to so order.  Allowing the $272,554 annual contribution currently being paid by AmerenUE’s Illinois customers to be discontinued during the interim period would result in a detriment for AmerenUE’s Missouri ratepayers. (Tr., 281, l. 22 – 282, l. 13, Vol. 6).  This is true regardless of whether future AmerenUE contributions to the fund increase, decrease, or stay at the current level.  The only way it would not cause a detriment is if, at the time the $272,554 is discontinued, there is no further need for any contributions to the fund, and the chances of that happening are essentially zero.  If the Commission decides to approve the proposed transfer, the Commission should not permit contributions to the decommissioning fund to decrease during the interim period.  AmerenUE’s Missouri customers should not be required to assume the additional funding responsibility until the conclusion of the next triennial review proceeding.  (Tr., 352, ls. 2-17, Vol. 6). 

The Staff would also note that, by taking on this decommissioning liability, amounting to some $22 million
, AmerenUE’s Missouri jurisdiction will bear the risk that actual decommissioning costs will be much higher than estimated from this vantage point, some two decades ahead of the event.  Moreover, there remains the possibility, however remote, of an early decommissioning as a result of some catastrophic event.  Should either of these two scenarios eventuate, AmerenUE’s Illinois customers, after having taken power from the Callaway plant for two decades, will no longer be available to provide financial support. 

Notwithstanding its willingness to accept the above condition if the Commission so orders, AmerenUE, in making its case on this issue, states: “The Company has presented substantial and competent evidence that there is no need to fund the $272,000.”  However, as pointed out by the Staff in its Initial Brief, the evidence presented by AmerenUE in support of its proposal to cut the funding of the Callaway plant decommissioning is unpersuasive.  In particular, the Staff noted, in addition to the fact that it would create a detriment for AmerenUE’s Missouri jurisdiction, that: a) the estimated cost to decommission has continually increased since triennial reviews were instituted; b) AmerenUE had performed only a cursory analysis, focusing on decommissioning cost inflation, to suggest that the funding cut proposed in this proceeding would not cause overall funding to fall outside of what AmerenUE refers to as the “zone of reasonableness;” c) the proposed change essentially comes right on the heels of the proposal in the last triennial review that was based on a thorough analysis of all the key financial and economic input parameters; and d) the zone of reasonableness itself, being about as large as the entire annual contribution to the decommissioning fund, is an extremely forgiving benchmark, and as such, should be regarded with a great deal of skepticism.  (Staff’s Initial Brief, pp. 74-75).   Therefore, the Commission should find AmerenUE’s evidence in support of its proposal to be wholly inadequate, and should reject AmerenUE’s proposal to reduce the level of contributions to the decommissioning trust fund. 

The Commission should also disregard AmerenUE’s statement that the Staff has presented no evidence that there is a need to continue to fund the $272,000.  The Staff is not required to produce such evidence.  The Staff is a signatory, as is AmerenUE, to the Unanimous Stipulation And Agreement approved by the Commission some 17 months ago, in a proceeding (Case No. EO-2003-0083) whose purpose was to establish the current funding level on the basis of a thorough analysis of the input parameters and assumptions.  It is AmerenUE who now, approximately half way through the triennial period, asks the Commission to forget about all that, and instead, based on a cursory analysis and in an environment of continually increasing decommissioning cost estimates, to approve a cut in overall funding in order to facilitate the proposed Metro East transfer.  Under the circumstances, it is AmerenUE’s burden to show that a reduction in funding is appropriate.  (See hereinabove, the section entitled “Burden of Proof.”)  As discussed above and in the Staff’s Initial Brief, AmerenUE has failed to meet its burden.  

AmerenUE reasserts that an increase in the AmerenUE contribution to the decommissioning trust fund to offset the loss of the $272,000 AmerenCIPS contribution will require it to obtain a schedule of ruling amounts from the IRS.  (AmerenUE’s Initial Brief, p. 46.)  The Staff is skeptical of this assertion.  (Tr., 348, ls. 12-21, Vol. 6.)  In footnote 213 of its Initial Brief, AmerenUE cites parts of the applicable IRS regulation (26 CFR 1.468A-3(g)), which appears in its entirety in AmerenUE witness Kevin Redhage’s Surrebuttal testimony, as follows:

(g)  
Requirement Of Determination By Public Utility Commission Of Decommissioning Costs To Be Included In Cost Of Service

The Internal Revenue Service shall not provide a taxpayer with a schedule of ruling amounts for any nuclear decommissioning fund unless a public utility commission that establishes or approves rates for electric energy generated by the nuclear power plant to which the nuclear decommissioning fund relates has –

(1) 
Determined the amount of decommissioning costs of such nuclear power plant to be included in the taxpayer’s cost of service for ratemaking purposes; and 

(2)
Disclosed the after-tax return and any other assumptions and determinations used in establishing or approving such amount for any taxable year beginning on or after January 1, 1987.  

(Ex. 2, Redhage Surr., p. 12, ls. 12-28).

AmerenUE indicates in footnote 213 that the word “taxpayer” appearing in the regulation means AmerenUE.  The Staff disagrees.  Given that Ameren Corporation (Ameren) files a single consolidated tax return with the IRS  (Tr. 349, ls. 10-15, Vol. 6), the Staff contends that Ameren, and not AmerenUE or AmerenCIPS, is the taxpayer.  Since Ameren operates a nuclear power plant that serves multiple jurisdictions, Ameren is required to submit to the IRS multiple approvals of the affected state regulatory commissions in order to gain IRS authorization to make tax-deductible contributions to the single decommissioning trust fund.
  AmerenUE has offered no evidence to cause the Staff to abandon its interpretation of the language.  

AmerenUE also claims that continuing the $272,000 contribution post-transfer would require AmerenUE, the Staff and the Commission “to consume valuable time and resources to, in effect, perform a full-blown triennial review now” in order to be able to contribute these amounts to the tax-qualified fund.  However, the Staff could find no evidence in the record supporting this statement.  Moreover, the Staff finds it puzzling that the IRS would require a full-blown study before authorizing Ameren to make what amounts to an administrative change not affecting the total annual contribution to the trust fund, but that an actual change in that contribution can be effectuated on the basis of a cursory analysis such as AmerenUE performed in this proceeding.  In any event, the Staff continues to believe that any requirement to obtain IRS approval to, in essence, maintain the current total contribution to the Callaway plant’s decommissioning trust fund should not be unduly burdensome and in fact, should be routine. 

Similarly, the Commission should not be particularly concerned about AmerenUE’s statement that if AmerenUE has to contribute the $272,554 annually, it “would have to set up, from scratch, a Missouri non-qualified fund to hold these funds, and would not obtain the tax deduction this Commission has ordered the Company to obtain.”  (AmerenUE’s Initial Brief, p. 46).  The Staff would note that the Commission’s own rules actually anticipate and provide for such a contingency.  Rule 4 CSR 240-20.070(4)(D) states, in relevant part: “All funds in excess of the IRS’s ruling amount shall be placed in a nonqualified trust.”  Assuming, though not conceding, that a schedule of ruling amounts is needed in this instance, placement of the funds in the nonqualified trust should be only a very temporary measure until AmerenUE is able to obtain the requested schedule of ruling amounts from the IRS.  


As noted earlier, AmerenUE is prepared to proceed with the Metro East transfer even if the Commission deems it necessary to require, as a condition of its approval, continued contributions to the trust fund at the current level.  For the reasons stated herein and in the Staff’s Initial Brief, the Staff strongly recommends that any Commission approval of the Metro East transfer proposed in this proceeding include such a condition.  The Staff would add one clarification, however.  AmerenUE identified the time frame for such contributions as "over the next 15 months.”  (AmerenUE’s Initial Brief, p. 3).  If the Commission approves the transfer, the ordered time period over which such contributions are to be maintained should not be “15 months” or any number of months; rather, the Commission should order that the contributions continue at their present level “until the effective date of the contribution level established in the 2005 triennial update proceeding.”  

The Staff also reiterates that, in all events, the Commission should decline to make any statements endorsing, in any way, the economic and financial input parameters used in AmerenUE’s zone of reasonableness analysis.
  While not wishing to revisit the discussion in its Initial Brief, the Staff would simply note that the Commission has never made such an endorsement in the past, that it has not been necessary, and that there is no reason to change its practice in this proceeding.  

XIII.
Settled Issues
The parties to this case settled the issue concerning identification of the general plant and distribution assets that would be transferred to AmerenCIPS in the event the Commission were to authorize the Metro East transfer.  The parties have determined what AmerenUE is authorized to sell, transfer and assign with respect to the general plant and distribution assets.  That agreement is contained in Exhibit No. 67, which was filed with the Commission during the hearing.  

The parties to the case also settled the issue of what AmerenUE would be authorized to reallocate and reassign respecting the work performed by Ameren Services.  The work performed by AMS would change if the Commission were to authorize the Metro East transfer and the parties have agreed that this would be done in accord with the agreement contained in Exhibit No. 33, which was filed with the Commission during hearing.

XIV.
Conclusion

For the reasons stated (a) above, (b) in the Staff’s Initial Brief and (c) in the Staff’s testimony to the Commission, the Staff recommends to the Commission that it not authorize AmerenUE to enter into the proposed Metro East transfer, unless the Commission adopts all of the conditions that the Staff has proposed to address Ameren’s failure to show that the proposed transaction is not detrimental to the public.
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�  In the aforementioned KPL acquisition of KGE, AmerenUE apparently would have advised KPL to have not sought this Commission’s authorization because the subject assets are located in another state and serve customers in another state.  The Commission held that it had jurisdiction pursuant to Sections 393.190, 393.180 and 393.200.  1 Mo.P.S.C.3d at 158.  


�  The Staff would note that the Commission case underlying State ex rel. McKittrick v. Public Serv. Comm’n, 175 S.W.2d 857 (Mo. banc 1943) can be found at Re Laclede Power & Light Co. et al., Case No. 10,263, Report And Order, 26 Mo.P.S.C. 266 (1943).





�  	A proper understanding of a party’s proof obligations at least under Section 393.150 recognizes that the mere presentation by a utility of costs incurred does not constitute a prima facie showing of the reasonableness of the utility’s claimed costs so as to shift the burden of proof to the party challenging the utility’s proposed rates. As the Utah Supreme Court stated in Utah Dept. of Business Regulation v. Public Serv. Comm’n, 614 P.2d 1242, 1245-46 (Utah 1980):





In the regulation of public utilities by governmental authority, a fundamental principle is: the burden rests heavily upon a utility to prove it is entitled to rate relief and not upon the commission, the commission staff, or any interested party or protestant to prove the contrary.  A utility has the burden of proof to demonstrate its proposed increase in rates and charges is just and reasonable.  The company must support its application by way of substantial evidence, and the mere filing of schedules and testimony in support of a rate increase is insufficient to sustain the burden.





(Emphasis added).





		In Petition of Pub. Serv. Coordinated Transp., 5 N.J. 196, 74 A.2d 580, 591-92 (N.J. 1950), the New Jersey Supreme Court interpreted a statute containing language substantially identical to Section 393.150:





Neither this Court nor the Board (of Public Utility Commissioners) can accept the books of account of a public utility at face value in a rate case in which reasonableness is always the primary issue . . .





[The Board] was under a duty to go behind the figures shown by the companies’ books and get at realities . . .  


(footnote continued)


It must be emphasized that ratemaking is not an adversary proceeding in which the applying party needs only to present a prima facie case in order to be entitled to relief.  There must be proof in the record not only as to the amount of the various accounts but also sufficient evidence from which the reasonableness of the accounts can be determined.  Indeed, R.S. 48:2-21 (d), N.J.S.A. specifically provides that “the burden of proof to show that the increase, change or alteration (in rates) is just and reasonable shall be upon the public utility making the same.”  Lacking such evidence, any determination of rates must be considered arbitrary and unreasonable.





(Emphasis added; Accord Florida Power Corp. v. Cresse, 413 So.2d 1187, 1190 (Fla. 1982)).


� The exact amounts are highly confidential.


� AmerenUE witness Moore so testified.  He later stated that the Phase II allowances sold were allowances “earned” through trading transactions (Tr. 887, 11-13, Vol. 9), but acknowledged that such sales constitute Phase II sales, when defined in terms of vintage.  (Tr. 888, ls. 2-9, Vol. 9). 


�  Staff's concern of future detriments related to liabilities goes beyond the liabilities currently reflected on AmerenUE's financial balance sheet.  The word liability has two meanings in the context of the transfer case:  The current liabilities that are known and measurable appearing on the financial balance sheet of AmerenUE.  Liabilities, future obligations to pay, that are known to exist but cannot be accurately quantified yet.  Liabilities on the balance sheet are the result of transactions where either an expense and/or a debt were created.  In the case of a liability that creates a reserve, an estimate of future expenses is quantified.


�  120 S.W.3d 732


�  In footnote 2 in its Initial Brief, AmerenUE relates that Mr. Nelson is “Vice-President of Corporate Planning for Ameren Services Company (“AMS”).”  As with Mr. Nelson’s direct testimony wherein in response to the question, “By whom are you employed and in what capacity?,” he replies, “I am Vice President - Corporate Planning of Ameren Services Company (“Ameren Services”)” (Ex. 5, Nelson Dir., p. 1, ls. 10-11) and the listing of Mr. Nelson’s employment history in his direct testimony (Id. at 2, ls. 1-9), AmerenUE seeks to avoid indicating in this proceeding regarding the transfer of AmerenUE assets to AmerenCIPS that Mr. Nelson, while being offered as witness to testify on behalf of AmerenUE as a Vice President of Ameren Services, is also a Vice President of AmerenCIPS (Ex. 59, p. 27 of 184).


� See footnote 15 (p.73) of the Staff’s Initial brief.


� As noted in Staff’s Initial Brief, in the Union Electric Company(UE) - Central Illinois Public Service Company merger case (Case NO. EM-96-149), UE witness Mr. Birdsong stated: “UE maintains a single tax qualified decommissioning trust with [three] subaccounts.”  (Tr. 349, ls. 2-3, Vol. 6).


� For purposes of clarification, some expansion of the discussion of this matter in the Staff’s Initial Brief is appropriate.  AmerenUE’s request, as expressed respectively in the Direct and Surrebuttal testimony of AmerenUE witness Kevin L. Redhage is actually slightly different, depending on whether the Commission grants or denies the requested permission to discontinue the $272,554 annual contribution.  Specifically, AmerenUE requests, in connection with an approval of the proposed Metro East transfer, either: a) that the economic and financial input parameters used in AmerenUE’s zone of reasonableness analysis “continue to be valid and acceptable to the Commission” (if Commission permits the cessation of the $272,554 annual contribution, as requested) (Ex. 1, Redhage Dir., ls. 5-7); or b) that AmerenUE’s “cost of service is established based on the economic and financial input parameters used in the zone of reasonableness analysis” ( if the Commission requires that the $272,554 annual contribution continue).  (Ex. 2, Redhage Surr., p. 14, ls. 4-7).  
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