
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Consideration and 

)
Implementation of Section 393.1075, 


)
Case No. EX-2010-0368

the Missouri Energy Efficiency Investment Act
)

THE MISSOURI INDUSTRIAL ENERGY CONSUMERS’
APPLICATION FOR REHEARING AND REQUEST FOR STAY
Comes now Anheuser-Busch, BioKyowa, Boeing, Cargill, Doe Run, Enbridge, Ford, General Motors, Hussmann, GKN, JW Aluminum, MEMC, Monsanto, National Starch, Nestlé Purina, Procter & Gamble, Solutia, and St. Gobain, hereafter referred to as the Missouri Industrial Energy Consumers or “MIEC”, and pursuant to §386.500 RSMo. and 4 CSR 240-2.160, seeks rehearing of the Commission’s Orders of Rulemaking Governing Section 393.1075, the Missouri Energy Efficiency Investment Act (“Orders”).  The Commission’s Orders are unlawful, unjust and unreasonable.  For its application, the MIEC states as follows:

1.
It is unclear when the Orders are not yet legally effective as they  were apparently issued in the Commission’s electronic filing system on February 9 but have not been served.  In any event this application for rehearing is filed prior to the effective date of the Orders.

2.
In its Orders, the Commission rejected certain arguments of the MIEC and other consumer representatives regarding single issue ratemaking and regarding the proper interpretation of Section 393.1075.

3.
The ground upon which the MIEC requests rehearing is that Commission lacked authority to issue the Orders because the Orders establish a Demand Side Program Investment Mechanism (DSIM) and authorize the recovery of “lost revenues”, and therefore which violate Missouri’s prohibition against single-issue ratemaking as set forth in State ex rel. Utility Consumers Council of Missouri vs. Public Service Commission, 585 S.W.2d 41, 56-58 (Mo. Banc 1979)(hereafter referred to as UCCM).  


5. 
UCCM holds that that absent specific statutory authority, the Commission does not have the legal authority to grant utilities the right to collect costs through the use of single-issue mechanisms. Id. at 59.  
6.
Administrative agencies only have such jurisdiction or authority as granted by the legislature.  State ex. Rel. Mo. Health Care Ass’n v. Mo. Health Facilities Review Comm., 768 S.W.2d 559, 562 (Mo. App. 1988) (citing Sheets v. Labor & Indus. Relations Comm., 622 S.W.2d 391, 393 (Mo. App. 1981).  If a regulation is promulgated by an administrative agency  with properly delegated authority, that regulation will have force and effect of law.  United Pharmacal Co. of Mo. v. Mo. Bd. of Pharmacy, 159 S.W.3d 361, 365 (Mo. 2005).  However, regulations that exceed the scope of the legislative authority conferred upon the [administrative] agency or attempting to end or modify the statute are void.  Mo. Hosp. Ass’n v. Mo. Dept. of Consumer Affairs, Regulations & Licensing, 731 S.W.2d 262, 264 (Mo. App. 1987).  As defined by the Missouri Supreme Court, action that is void is “null; ineffectual; nugatory; [has] no legal force or binding effect…”  United Pharmacal Co. of Mo., 159 S.W.3d at 365.  Accordingly, if an administrative agency promulgates regulations without authority, such regulations will have no legal force.  Mo. Hosp. Ass’n, 731 S.W.2d at 264.  Therefore, regulations may only be promulgated to the extent of, and within the delegated authority of the statute involved, to be valid.  Hearst Corp. v. Dir. of Revenue, 779 S.W.2d 557, 558-59 (Mo. 1989).

7.
Section 386.500 authorizes the Commission to direct that the operation of an order be stayed upon receipt of an application for rehearing.  The Commission should stay the Orders until these issues are addressed. 


WHEREFORE, for the reasons stated above, the MIEC respectfully requests the Commission grant its Application for Rehearing.
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