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BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

STAFF RECOMMENDATION AND MOTION TO LATE-FILE 

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the Missouri Public Service Commission (Commission) September 3, 2003 Order Directing Filing Of Recommendation regarding the Application of Union Electric Company, d/b/a AmerenUE for a certificate of convenience and necessity to construct, operate, own and maintain approximately 5.5 miles of a new 12.6 mile 34.5 kilovolt (kV) line.  This 5.5-mile portion of the new 34.5 kV line will be in New Madrid County and will be outside of AmerenUE’s certificated service area.  The other 7.1 miles of the new 12.6 mile 34.5 kV line will be in New Madrid County and Mississippi County, Missouri and will be inside AmerenUE’s certificated service area.  Affixed hereto, as Attachment A, is a Staff Recommendation which finds that pursuant to Section 393.170 RSMo 2000, the construction of this facility is necessary for the provision of reliable service by AmerenUE to approximately 1,460 electric customers in the AmerenUE service area.  The Commission ordered the Staff to file its recommendation by October 14, 2003.  Thus, the Staff requests leave to late-file this pleading and the affixed Staff Recommendation.  In support thereof, the Staff states as follows:


1.
The Staff first would note that the applications for certificates of convenience and necessity usually filed by electrical corporations with the Commission are for authority to construct a transmission line outside of the particular electrical corporation’s certificated service territory.  A casual reader of the AmerenUE Application might assume that the line UE is seeking authority to build outside of its certificated service territory is a transmission line, but that is not the case.  AmerenUE’s Application is careful not to refer to the line in question as a transmission line and does not refer to 4 CSR 240-3.105, which specifically covers applications for certificates of convenience and necessity for a service area, electrical transmission line or electrical production facility.  AmerenUE in the caption of its Application refers to the line as a “34.5 Kilovolt Distribution Line.”  A 34.5 kV line could be classified as a transmission line or a distribution line based on the Federal Energy Regulatory Commission (FERC) seven factor test for the determination of whether a line is a distribution line or a transmission line.  See FERC Order No. 888 at FERC Statutes and Regulations Para. 31,036 at 31,770 - 31,785 (1996).  Even so, the Midwest Independent Transmission System Operator, Inc. (MISO) has taken a “bright line” approach and defined a transmission line as any line 100 kV or higher.  The Southwest Power Pool, Inc. (SPP) currently has a task force engaged in defining the distinction between transmission lines and distribution lines. 


2.
Case law has interpreted Section 393.170 to require an electrical corporation to obtain a certificate of convenience and necessity from the Commission in order to construct “electric plant” (Section 386.020(14) RSMo 2000) outside of its certificated service territory.  State ex rel. Harline v. Public Serv. Comm’n, 343 S.W.2d 177, 180-83 (Mo.App. 1960); Public Serv. Comm’n v. Kansas City Power & Light Co., 31 S.W.2d 67, 71 (Mo.banc 1930); State ex rel. Utility Consumers Council of Missouri v. Public Serv. Comm’n, 562 S.W.2d 688, 690 (Mo.App.), cert. denied, 439 U.S. 866, 99 S.Ct. 192, 58 L.Ed.2d 177 (1978).  Section 386.020(14) defines electric plant as follows:

"Electric plant" includes all real estate, fixtures and personal property operated, controlled, owned, used or to be used for or in connection with or to facilitate the generation, transmission, distribution, sale or furnishing of electricity for light, heat or power; and any conduits, ducts or other devices, materials, apparatus or property for containing, holding or carrying conductors used or to be used for the transmission of electricity for light, heat or power.


3.
Respecting the standard for granting a certificate of convenience and necessity, Missouri courts have utilized a rather broad interpretation of the word “necessity” and noted the discretion of the Commission.  The term necessity does not mean “essential” or “absolutely indispensable,” rather there must be a showing that there would be an improvement in service from the project, justifying the cost.  State ex rel. Beaufort Transfer Co. v. Public Serv. Comm’n, 504 S.W.2d 216, 219 (Mo.App. 1973).  “The safety and adequacy of facilities are proper criteria in evaluating necessity and convenience . . . .  State ex rel. Ozark Elec. Coop. v. Public Serv. Comm'n, 527 S.W.2d 390, 394 (Mo.App.1975).   Furthermore, it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the certificate.  Id. at 392”  State ex rel. Intercon Gas v. Public Serv. Comm’n, 848 S.W.2d 593, 597-98 (Mo.App. 1993).


4.
The Staff inspected the route and the substations where the line is proposed to be constructed.  Based on its review, the Staff has determined that the route chosen is a short and direct route along existing roadways and will minimize the impact on existing residential structures and farming operations.  Sixteen property owners will be affected by the 5.5 mile section that is outside of AmerenUE’s service territory.  AmerenUE representatives have met with these and the other property owners.


5.
The Staff recommends that the Commission state in any Order authorizing AmerenUE’s Application that no ratemaking treatment respecting the facilities in question is being made at this time, but will be done so in the context of a subsequent rate proceeding.


6.
The Commission in its September 3, 2003 Order Directing Filing Of Recommendation directed the Staff to file a recommendation no later than October 14, 2003, so that the Commission would be able to issue a Commission order by November 1, 2003, as requested by AmerenUE.  Due to activity in other Commission cases, counsel for the Staff was not able to timely file the Staff Recommendation on October 14, 2003.  Staff counsel asks leave of the Commission to late-file the Staff Recommendation on October 15, 2003.  Staff counsel apologizes for any inconvenience that this late-filing may cause or has caused.  


Wherefore the Staff requests leave to late-file its recommendation, which is affixed hereto, and recommends that the Commission issue an Order, pursuant to Section 393.170 RSMo 2000, granting AmerenUE’s Application for a certificate of convenience and necessity to construct a 34.5 kV line outside of its certificated service territory, which is necessary for the provision of reliable service by AmerenUE.  The Staff also recommends that the Commission in said Order specifically state that it is making no ratemaking determination until an appropriate AmerenUE rate proceeding.
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