                       





STATE OF MISSOURI
  PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 9th day of October, 2003.

In the Matter of the Application by Aquila, Inc. for
 
)

Authority to Assign, Transfer, Mortgage or Encumber
)
Case No. EF-2003-0465
Its Franchise, Works or System        


)

ORDER DENYING MOTION FOR SUMMARY DISPOSITION

Syllabus:
  This order denies the Joint Movants’ Motion for Summary Disposition.

On April 30, 2003, Aquila, Inc., applied for permission to mortgage certain assets.  On August 15, 2003, the Office of the Public Counsel, the State of Missouri, Sedalia Industrial Energy Users’ Association and AG Processing Inc., filed a Joint Motion for Summary Disposition and Request for Oral Argument.  Aquila, Inc., replied on September 22, and the Commission heard oral argument on October 1.

Commission Rule 4 CSR 240-2.117 gives the standard the Joint Movants must prove to receive summary determination.  That rule requires the Joint Movants to prove:  (1) there is no genuine issue of material fact; (2) the Joint Movants are entitled to relief as a matter of law; and (3) it is in the public interest to give the Joint Movants summary relief.  

The Commission notes that the parties disagree as to what law applies to this case.  Before the Commission can rule on the motion, the Commission must decide which law applies.

The Legal Standard

The Joint Movants argue that § 393.180 is the statute the Commission should use.
  The Commission should only grant the “special privilege” mentioned in § 393.180, OPC asserts, if an applicant shows “a lawful need and justifiable reason for that grant.”
  At oral argument, the Joint Movants asserted Commission Rule 4 CSR 240-2.120 applies.  That rule requires an applicant for authority to issue stocks, bonds, notes, and other evidence of indebtedness to plead the reason it wishes to issue securities.


Aquila argues that § 393.190 is the statute the Commission should use.  That statute requires an electrical corporation to get Commission approval before it encumbers its franchise, works or system.  According to Aquila, § 393.180 does not apply to Aquila because § 393.180 applies only to Missouri corporations, and Aquila is not a Missouri corporation.
  Even if the statute does apply, Aquila maintains, § 393.180 says that this “special privilege” is one otherwise governed “as provided by law and under such rules and regulations as the Commission may prescribe.”  The proper standard, otherwise provided by law and under such rules and regulations as the Commission may prescribe, is the “not detrimental to the public interest” standard from § 393.190 and Commission Rule 4 CSR 240-3.110.


The Commission has reviewed the parties’ pleadings, considered their oral arguments, and finds Aquila’s argument more persuasive.  First, the Missouri Supreme Court has already interpreted § 393.180 to apply only to Missouri corporations.
    Assuming, however, that Union Pacific is inapposite, the Joint Movants’ argument means that an applicant would have to meet a higher standard to encumber its assets than it would to sell them or to merge with another entity.  This would be an illogical result.  


When two or more statutes relate to the same subject matter, the Commission should attempt to read the statutes consistently and harmoniously.
  The more logical way to reconcile §§ 393.180 and 393.190 is that the Legislature intended for the state to be able to control utility corporations’ ability to create liens upon their Missouri property, and for the Commission not to grant this “special privilege” unless doing so would be “not detrimental to the public interest.” 

Summary Determination

Having determined the controlling legal standard, the Commission can now properly consider the Joint Movants’ motion.  First, the Joint Movants must prove there is no genuine issue of material fact.  


The Commission finds they have not met that burden.  OPC and the intervenors SIEUA and AG Processing admitted at oral argument that the Joint Movants and Aquila disagree on whether the Commission’s approval of Aquila’s application would not be detrimental to the public interest.  The pleadings and discovery also indicate the parties disagree whether Aquila’s rates would increase, or whether the level of customer service would decrease, if the Commission grants the application.  The Commission finds that a potential rate increase and a potential decrease in the level of customer service are material facts in dispute that go directly to whether Aquila’s application is not detrimental to the public interest.  The Commission finds issues of material fact exist such that summary determination is improper and will therefore deny the Joint Movants’ motion.

IT IS THEREFORE ORDERED:

1. That the Joint Movants’ Motion for Summary Disposition is denied.

2. That this order shall become effective on October 19, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Simmons, Ch., Murray, Forbis and Clayton, CC., concur

Gaw, C., concurs, with concurring opinion to follow

Pridgin, Regulatory Law Judge

� That statute says, in pertinent part, “ (t)he power of . . . electrical corporations . . . to create liens upon their property . . . is a special privilege, the right of supervision, regulation, restriction and control of which is and shall continue to be vested in the state, and such power shall be exercised as provided by law and under such rules and regulations as the commission may prescribe.”


� Joint Movants’ Suggestions in Support for Summary Disposition, Page 3 (filed August 15, 2003).  


� See Public Service Commission v. Union Pacific Railroad, 271 Mo. 258, 197 S.W.2d 39, 40 (Mo. banc 1917).


� Id.


� See, e.g., Baldwin v. Director of Revenue, 38 S.W.3d 401, 405 (Mo. banc 2001).
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