Before the Public Service Commission

Of the State of Missouri
	In the Matter of the Application of Aquila, Inc. for Authority to Sell And Transfer to MidAmerican Energy Company 23.3 Miles of a 345,000 Volt Electric Transmission Line in a Portion of Atchison County, Missouri.  
	)

)

)

)

)
	Case No. EM-2003-0091


ADDITIONAL STAFF RECOMMENDATION

Comes now the Staff of the Missouri Public Service Commission and files the attached Additional Staff Recommendation (Appendix A hereto) in response to the Missouri Public Service Commission’s (Commission’s) Order Directing Filing issued on December 31, 2002.  The Staff position remains that the sale and transfer of the transmission facilities in question is not detrimental to Aquila, Inc’s. (Aquila’s) Missouri retail ratepayers and that the Commission should authorize the sale and transfer, and reserve any ratemaking determinations until an Aquila general rate proceeding:

1.
By its Order Directing Filing, the Commission directed Aquila to file a verified pleading, not later than January 13, 2003, indicating whether the Transmission Line Agreement, entered into on December 31, 1968, including the requirement that the transmission line be sold after 33 years, was, and is, not detrimental to the interests of Aquila’s ratepayers.  The Staff was directed to file an additional recommendation no later than ten days after the Aquila filing.  In its Order Directing Filing, the Commission noted that it was concerned, in particular, about the financial aspects of the transaction and whether Aquila has received adequate compensation for the sale of this asset. 

2.
The Staff’s review of the limited historical records involving rate cases concerning St. Joseph Light & Power Company (SJLP) indicates that the cost of the 345 kV line in question was treated as non-jurisdictional and therefore was never included in the development of the Missouri retail rates of SJLP.  Consequently, the transfer of these transmission facilities to MidAmerican Energy Company (MidAmerican) pursuant to the application under consideration should not impact the determination of Aquila’s Missouri retail rates in subsequent Aquila Missouri retail rate proceedings.  Furthermore, as noted by Aquila in footnote 6 of its January 13, 2003 Supplemental Report, any gains or losses from transactions involving Missouri jurisdictional retail assets have been treated by the Commission as going to the utility’s shareholders, not the utility’s retail ratepayers.  Finally, the facilities in question are almost fully depreciated.

3.
The Staff does not expect any change in the operation of the transmission line if ownership is transferred from Aquila to MidAmerican, and Aquila states in footnote 2 of its January 13, 2003 Supplemental Report that “the Line is not necessary or useful in the performance by Aquila of its duties to its customers served by the Aquila Networks-L&P division.”

4.
The Staff does not agree with the statements in paragraphs 7 and 8, respectively, of Aquila’s January 13, 2003 Supplemental Report that the Commission’s Report And Order in Case No. 16,734 “implicitly approv[ed] the terms of the Construction Agreement, including the subsequent sale of the Line,” and “it is reasonable to conclude that the Commission found the provision in the Construction Agreement for the subsequent sale of the Line to [Iowa Power & Light Company] was fair to SJLP and would not be detrimental to the ratepayers of SJLP.”  Aquila is free to make these assertions, but no such findings or conclusions appear in the available pages of the Commission’s Report And Order in Case No. 16,734, nor are such findings or conclusions necessary for the Commission to have granted the certificate of convenience and necessity for St. Joseph Light & Power Company to construct, own, operate and maintain a 345 kV transmission line in a portion of Atchison County, Missouri.  

5.
Regarding Aquila’s statement of the legal standard for the Commission’s determination whether to authorize the proposed transaction, Aquila cites Section 393.190.1 RSMo. 2000 in paragraph 5 of its January 13, 2003 Supplemental Report, and in footnote 1 of its Supplemental Report, Aquila refers to certain Commission and judicial decisions.  Although Case No. EM-2000-292 was a merger case wherein UtiliCorp United, Inc. and SJLP sought Commission approval to merge pursuant to the provisions of Section 393.190.1, the Staff would note the following paragraph at page 32 in the Commission’s December 14, 2000 Report And Order in that case:

What then does it mean for the Commission to find that the proposed merger is “not detrimental to the public”?  Furthermore, who is “the public” that is to be protected from detriment?  The parties suggest that the public that the Commission is obligated to protect is the ratepayers and the detriments from which they are to be protected are higher rates or a deterioration in the level of customer service.  Certainly the Commission has utilized those definitions in past cases.  See e.g. Laclede Gas Company, 16 Mo P.S.C. (N.S.) 328 (1971).  There does not, however, appear to be any controlling authority that would firmly limit the Commission to those definitions.  Nevertheless, the Commission will generally adhere to those definitions in this decision. 

6.
The Staff continues to believe that the sale and transfer of the 23.3 miles of a 345 kV transmission line located in Atchison County to MidAmerican is not detrimental to the public interest and, therefore, should be authorized by the Commission pursuant to Section 393.190 RSMo. 2000 and 4 CSR 240-2.060(1) and (7).  Aquila has not requested that the Commission make any ratemaking determinations in this proceeding, and the Commission should not engage in any ratemaking determinations other than in a general rate proceeding.

7.
In addressing the operational effect of the sale and transfer of the transmission line to MidAmerican, the Staff notes in its Additional Staff Recommendation that: (a) MidAmerican is a member of an independent transmission company, TRANSLink Transmission Company (TRANSLink); (b) TRANSLink is a member of the Midwest Independent Transmission System Operator, Inc. (Midwest ISO); (c) Aquila is considering joining the Midwest ISO and is considering joining the Midwest ISO as a member of TRANSLink; and (d) the Staff’s position that Aquila’s proposed transaction in this proceeding is not detrimental to the public interest is not intended to indicate the Staff’s position should Aquila file for Commission authorization to transfer control of its transmission facilities in Missouri to the Midwest ISO by Aquila joining the Midwest ISO alone or as a member of TRANSLink.

Wherefore the Staff recommends that the Commission issue an order authorizing the sale and transfer by Aquila to MidAmerican Energy Company of the transmission line in question located in Atchison County and reserve any ratemaking determinations until an Aquila general rate proceeding.
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