BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Union Electric
)

Company for a Certificate of Public Convenience
) 

and Necessity Authorizing It to Construct, Install
)

 

Own, Operate, Control, Manage and Maintain

)
Case No. EA-2005-0180
Electric Plant, as Defined in Section 386.020(14),
)

RSMo, to Provide Electric Service in a Portion of
)

New Madrid County, Missouri, as an Extension

)

of Its Existing Certificated Area.



)

PUBLIC COUNSEL’S PREHEARING BRIEF


Any contract to provide electric service to Noranda Aluminum, Inc. (Noranda), is controlled by Section 91.026 RSMo Supp. 2004.  Pursuant to subsection 3 of that statute, the Public Service Commission (Commission) lacks jurisdiction over the rates charged to such a facility, even if the provider of that service is “otherwise under Missouri regulatory jurisdiction”.   Any provision of electric service or contract for electric service between Union Electric Company d/b/a AmerenUE (Company) and Noranda is a contract “pursuant to this section [Section 91.026] for electric power and energy and delivery services” and is “not subject to the jurisdiction of the commission with regard to the determination of rates.”  Section 91.026.3 RSMo Supp. 2004.  As a consequence, it is beyond the Commission’s authority to grant Company’s request to approve tariffed rates that would apply to Noranda.  Application, subparagraph (c), p. 10; Exhibit D (LTS tariff).


Commission jurisdiction either exists or does not exist.  Legal rights may be waived, but jurisdiction may not be created where it does not exist (or where it has been taken away).  The parties to a contract may not simply create jurisdiction for the Commission by entering into a contract that is conditioned upon the Commission taking action outside of its authority.  The Missouri Supreme Court has held that jurisdiction may not be foreclosed nor created by the terms of a contractual agreement.  Cook v. Brotherhood of Sleeping Car Porters, 309 S.W.2d 579 (Mo. Banc 1958).



Company has every right to provide electric service to Noranda pursuant to a contract.  Unfortunately, Company is proposing that its provision of service to Noranda be conditioned in such a way that its other ratepayers must bear the resulting risk of future higher rates.  Company is proposing that its service to Noranda be provided under a detailed set of terms and conditions that do not protect the public from detrimental impacts, and to the extent the Commission has jurisdiction to authorize the proposed tariff, it should decline to do so because it is not just and reasonable.


Notwithstanding the serious jurisdictional limitations on the Commission approving a tariffed rate for Noranda, Public Counsel plans to offer evidence at the evidentiary hearing in this matter that outlines an alternative set of terms and conditions for providing regulated electric service to Noranda which (if within the Commission’s authority) would protect Company’s existing customers from adverse impacts.  Public Counsel Chief Economist Ryan Kind recommends that a modified version of the special contract service tariff approved for Kansas City Power and Light Company in Case No. ET-97-113 should apply to the type of service contemplated for Noranda.  (Kind Rebuttal, pp. 7-11).  A special contract tariff would recognize the unique characteristics of Noranda as a customer (including its status as a customer which is subject to virtually no regulation by the Commission), while also protecting existing ratepayers from detrimental impacts.  A special contract tariff is the appropriate manner for this Commission to allow any unique terms and conditions contained in a contract to be incorporated into regulated service.  

The following criteria should be included in a special contract tariff to ensure that rates are set at a level which protect Company’s existing customers from unreasonable rate impacts:

· Noranda’s rates should be set at level that covers (1) the fully allocated embedded costs associated with providing service to Noranda plus (2) any forgone margins on off-system sales associated with providing service to Noranda that are not offset by Noranda’s contribution to the recovery of fixed production costs. 

· Noranda should either be (1) subject to exit fees that would recover any stranded costs that result from Noranda’s choice to use a supplier other than AmerenUE for some or all of the power supply needs at its aluminum smelting facilities near New Madrid, Missouri or (2) required to pay some reasonable amount over and above the costs described in the above bullet which would represent a risk premium to compensate AmerenUE’s existing customers for bearing the risk that they may be required to pay increased rates in the future due to stranded costs associated with Noranda’s choice to use a supplier other than AmerenUE after the end of the 15-year term of its contract with AmerenUE.

(Kind Rebuttal, pp. 16-17).  

The Commission should reject Company’s proposed LTS tariff as unreasonable.  The proposed LTS tariff is actually a part of the Noranda special contract, comprising Exhibit A to the contract.  By contrast, the special contracts entered into by other regulated electric utilities have been designed to fit the parameters of an enabling special contract tariff.  Company’s proposal is backwards — an attempt to create a tariff designed to fit the parameters of a contract that already exists.


The proposed LTS tariff is also unduly discriminatory in violation of Section 393.130.2 RSMo 2000 because no other electric customer in the state of Missouri could meet the extremely narrow criteria specified in item 6 of this proposed tariff.  The terms of the LTS tariff would not be generally applicable to any other customer.  Noranda is not similarly situated to other customers who are currently taking service under AmerenUE’s generally applicable rate schedules, because Noranda alone is permitted to leave its provider, pursuant to Section 91.026 RSMo 2000 and shop for alternative suppliers.  This unique right, absent adequate protections, could potentially impose costs on the remaining ratepayers by forcing those ratepayers to pay for costs that were incurred to serve the enormous power supply needs of Noranda.  


The proposed LTS tariff also exposes Company’s existing customers to the risk of future adverse rate impacts by including an Annual Contribution Factor (ACF) that “shall be eliminated” in Company’s next general rate proceeding.


In its Application, Company prays for further relief that includes a finding that “the extended service territory and the service to Noranda to be provided pursuant to said certificate and the accompanying tariff is prudent for ratemaking purposes.” Ibid, subparagraph (a), p. 10.  Public Counsel suspects that Company is making this request because of a desire to limit its regulatory risk as it relates to the proposed contract – at the expense of other ratepayers.  However, no law currently grants the Commission authority to use Section 393.170 RSMo 2000 as a means to “pre-approve” the reasonableness of a proposed transaction for electric service as it relates to any future rate case.  Public Counsel does not oppose the proposed certificate of convenience and necessity; however, to the extent such an approval is coupled with any ratemaking determination, it is not consistent with the law.  Any order approving such a certificate should clearly designate that no such preapproval of ratemaking is to be implied.

SUMMARY

The Commission should grant Company a certificate of convenience and necessity that extends its service territory to include Noranda’s current facilities as described in the Application, so long as the Commission does not approve the proposed LTS tariff.  The Commission should clearly reject Company’s request for a finding that certain aspects of the Application are “prudent” for ratemaking purposes.


Despite the fact that the Commission lacks jurisdiction to approve a tariffed rate for Noranda, any such tariff that the Commission believes to be within its authority should be consistent with Public Counsel’s proposal for a special contract tariff, and should be further conditioned upon a finding that any such rate would not be a predetermination of what would be a just and reasonable rate in the context of Company’s next general rate proceeding.

Respectfully submitted,
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