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LEGAL MEMORANDUM OF THE 
MISSOURI JOINT MUNICIPAL ELECTRIC UTILITY COMMISSION 


COMES NOW the Missouri Joint Municipal Electric Utility Commission (MJMEUC) and submits this abbreviated memorandum of law pursuant to the Commission’s January 4  Order Directing Filing, and requests that the Commission accept same on a late-filed basis if MJMEUC is granted leave to intervene as a party. 

As is well known to the Commission, Senate Bill 555 was introduced for deliberation by the 92nd General Assembly in 2003 at the request of Noranda Aluminum, Inc. (Noranda) and was enacted into law as Section 91.026 (Chapter 91 of Missouri Revised Statutes being known by the title “Municipally Owned Utilities.)[1]  The new statutory section was, by its terms, deemed essential to address the “unique circumstances” and needs of Noranda.  Among other significantly unique characteristics, Noranda was broadly acknowledged as a major employer and economic lynchpin of southeastern Missouri with unique dependence on the economic supply of quantities of electric power unparalleled by any other facility in the state.

Without further belaboring the record as to the history of Noranda’s perceived need for legislative relief, it is sufficient to recognize that these circumstances of the origin of Section 91.026 are central to a proper reading of the section in the context of related Missouri law.  In short, the fundamental point is that the purpose of Senate Bill 555 and Section 91.026 was and is to expand the power procurement opportunities of Noranda rather than to diminish them.  Applying that principle to the instant Application of Union Electric Company necessarily means that the General Assembly has not eliminated the opportunity for Union Electric to serve Noranda through an expansion of its service territory if the Commission regards the requested certificate of public convenience and necessity as serving the public interest. 

It may be helpful to consider the question of law posed by the Commission in light of its potential parallel in application to a municipal or cooperative utility, a potential of which the General Assembly undoubtedly was conscious, given Noranda’s proximity and previous relationship with the municipal utility of the City of New Madrid.  The provisions of 91.026 clearly authorize any Missouri municipal utility or MJMEUC to provide service to Noranda, notwithstanding various legal bars that would otherwise prevent such service unless the Noranda site were annexed by a municipality providing service.  In reality, however, Noranda would probably still find it difficult to obtain service from a willing municipal utility, or from MJMEUC directly or indirectly, unless it qualified for service “the old fashioned way” – through annexation.  Among other considerations, a significant concern might be raised as to a city’s compliance with federal restrictions related to typical municipal financing.


Similarly, various motivations and concerns—some parallel to those of cities, some probably quite different and many perhaps unique to the individual decision makers involved—might lead an electric cooperative utility to avoid offering service unless it were able to do so under its traditional processes and traditional basis for customer relationships without reference to 91.026.    

The same must be said of investor owned utilities.  Subsection 91.026.3 endows “regulated utilities” with enlarged rights to offer service to Noranda, but it does not eliminate their opportunities to provide service through traditional processes, as it reads that only “Any transactions or contracts pursuant to this section . . .  shall not be subject to the jurisdiction of the Commission with regard to the determination of rates” (emphasis supplied).

Consistency with the central legislative purpose of reasonably maximizing the range of electric supply offerings that could be made available to Noranda requires recognition of Section 91.026 as providing merely one avenue among many available to Noranda in procuring its vital power resources.  There is no reason nor basis in the history of its enactment to treat the section as eliminating the pre-existing opportunities that Noranda has enjoyed as means of obtaining service.


In weighing the public interest as it relates to the necessity or convenience for public service of a certificate to serve the Noranda facility, the Commission can most certainly take cognizance of a power supplier’s opportunity to engage in a sale to Noranda on a basis that could avoid the need for Commission action.  There is, however, no reason to treat that opportunity as a bar to requested Commission involvement, especially since doing so might reduce both a power provider’s readiness to deal with Noranda and the Commission’s ability to ensure that the transaction is arranged in a manner and under conditions most fully consistent with broader public interests.

WHEREFORE, MJMEUC prays that the Commission accept this Memorandum of Law.

[1] As enacted, Senate Bill 555 also revised Section 91.030 RSMo Supp.2004, into its current form at the instigation of MJMEUC and the Missouri Association of Municipal Utilities, but the provisions of that section are not particularly relevant to the instant case.  Both sections were also enacted into law in House Bill 208 of the same session of the General Assembly. 
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