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STAFF PRE-HEARING BRIEF

LEGAL STANDARD 


In its Staff Legal Memorandum in Response to January 4, 2005 Commission Order Directing Filing in this case, the Staff related that Noranda Aluminum, Inc. (Noranda) could have sought service to meet its electric needs under § 91.026, but it is nor required to do so by statute, or by case law, of which there is none.  Instead, Noranda and Union Electric Company, d/b/a AmerenUE (AmerenUE) have chosen to proceed under §§ 393.170, 393.140(11), 393.150 RSMo 2000 and 393.130 RSMo Cum. Supp. 2004, respecting AmerenUE’s request for a certificate of convenience and necessity (CCN) to include the Noranda facility within its service territory and for approval of AmerenUE’s proposed Large Transmission Service tariff (LTS tariff) for the provision of service to Noranda.

In its Application, AmerenUE states that it is seeking a CCN, pursuant to § 393.170 RSMo 2000, to serve Noranda, which is presently outside AmerenUE’s certificated service territory.  Section 393.170.3 establishes the standard the Commission must apply to determine whether a CCN should be granted:  whether the construction or the exercise of the CCN is necessary or convenient for the public service.  Specifically, in pertinent part, § 393.170.3 states as follows:

The commission shall have the power to grant the permission and approval herein specified [, a certificate,] whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service.  The commission may by its order impose such condition or conditions as it may deem reasonable and necessary. . . . 


This Commission in its January 4, 2005 Order Directing Filing in this case stated as follows regarding the legal standard required for granting a CCN:

The Commission may grant a certificate “whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service.”1  This authority applies where, as here, a utility seeks to extend its existing service area.2  It has been said that the term “necessity” does not mean “essential” or “absolutely indispensable,” but rather that an additional service would be an improvement  justifying its cost.3  As for the term “convenient,” the inquiry is whether “the inconvenience of the public occasioned by the lack of [service] is sufficiently great to amount to a necessity.”4  Finally, “it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the  certificate.”5 

The above principles are generally applicable to cases involving an application for a certificate of convenience and necessity. . . .

1 Section 393.170.3, RSMo 2000.
2 State ex rel. Doniphan Telephone Co. v. Public Serv. Comm’n., 377 S.W.2d 469, 474 (Mo. App. K.C.D. 1964).
3 State ex rel. Intercon Gas, Inc. v. Public Serv. Comm’n. 848 S.W.2d 593, 597-598 (Mo.App. W.D. 1993); State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d 216, 219 (Mo. App. K.C.D. 1973).

4 State ex rel. Beaufort Transfer Co. v. Clark, supra; State ex rel. Transport Delivery Co. v. Burton, 317 S.W.2d 661 (Mo. App. K.C.D. 1958)

5 State ex rel. Intercon Gas, supra; State ex rel. Ozark Elec. Coop. v. Public Serv. Comm’n, 527 S.W.2d 390, 392 (Mo. App. K.C.D. 1975).

The Western District Court of Appeal’s statement in the Intercon Gas case that “it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the certificate” raises the issue of what evidence shows that the public interest is served.  848 S.W.2d at 392.  In the broadest sense, the Public Service Commission Law is a remedial statute, and as such should be liberally construed with a view to the public welfare.  § 386.610 RSMo 2000.  The Missouri Supreme Court in State ex rel. City of St. Louis v. Public Serv. Comm’n, 73 S.W.2d 393, 399-400 (Mo. banc 1934), in addressing the “not detrimental to the public” standard of what is now § 393.190.1, indicated that the purpose of the Public Service Commission Law is to protect the public interest:

. . . The whole purpose of the act is to protect the public.  The public served by the utility is interested in the service rendered by the utility and the price charged therefore; investing public is interested in the value and stability of the securities issued by the utility.  State ex rel. Union Electric Light & Power. v. Public Service Commission et al. (Mo. Sup.) 62 S.W. (2d) 742.  In fact the act itself declares this to be the purpose.  Section 5251, R.S. 1929 Mo. Stat. Ann. Section 5251, p. 6674), in part reads:  “The provisions of this chapter shall be liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.”

Various entities are participating in this proceeding as a matter of right or as having been granted intervenor status.  Commission Rule 4 CSR 240-2.040(1) states that the General Counsel represents the Staff in investigations, contested cases and other proceedings.  Section 386.710.1(2) states that the Public Counsel “may represent and protect the interests of the public in any proceeding before or appeal from the public service commission” and Commission Rule 4 CSR 240-2.040(2) relates that the Public Counsel represents the interests of the public before the Commission.  Commission Rule 4 CSR 240-2.075(4) sets out that the Commission may permit any person to intervene on a showing that the proposed intervenor has an interest which is different from that of the general public and which may be adversely affected by a final order arising from the case, or granting the proposed intervention would serve the public interest.  Other than the Applicant AmerenUE, the Staff and Public Counsel, the parties in this case are Noranda; the Missouri Industrial Energy Consumers (Anheuser‑Busch Companies, Inc., The Boeing Company, DaimlerChrysler, Ford Motor Company, General Motors Corporation, Hussmann Refrigera​tion, J.W. Aluminum, Monsanto Company, Pfizer, Precoat Metals, Procter & Gamble Manufacturing, Nestlé Purina, and Solutia)(MIEC); the Missouri Energy Group (an ad‑hoc association of large customers of UE, including Barnes‑Jewish Hospital, Buzzi Unicem USA, Inc., Emerson Electric Company, Holcim US, Inc., SSM HealthCare, and St. John's Mercy Health Care)(MEG); and the Missouri Joint Municipal Electric Utility Commission (MJMEUC), which, it is the Staff’s understanding, will be withdrawing from the instant case.

The questions thus arise what is the “public welfare,” who is/are the “public” and what is the “public interest”?  In DePaul Hospital School of Nursing, Inc. v. Southwestern Bell Tel. Co., 539 S.W.2d 542 (Mo.App. 1976), the Court indicated that in the context of the Public Service Commission Law, the term “public” means  “consumer,” holding that: 

. . . “[T]he Public Service Commission Law of our own state has been uniformly held and recognized by this court to be a remedial statute, which is bottomed on, and is referable to, the police power of the state, and under well-settled legal principles, as well as by reason of the precise language of the Public Service Commission Act itself, is to be ‘liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.’”  State ex rel. Laundry, Inc. v. Public Service Commission, 327 Mo. 93, 34 S.W.2d 37, 42-3[2, 3] (Mo.1931).  “In its broadest aspects, the general purpose of such regulatory legislation is to substitute regulated monopoly for destructive competition.  But the dominant thought and purpose of the policy is the protection of the public while the protection given the utility is merely incidental.  State ex rel. Electric Company of Missouri v. Atkinson, et al., 275 Mo. 325, 204 S.W. 897;  State ex rel. Pitcairn v. Public Service Commission, 232 Mo.App. 535, 111 S.W.2d 222.”  State ex rel Crown Coach Co. v. Public Service Commission, 238 Mo.App. 287, 179 S.W.2d 123, 126[5, 6] (1944). 

Id. at 548.

As noted in De Paul Hospital, and in other cases, when the Commission is considering a CCN, the protection of the public is the dominant concern.  “In the determination of these matters, the rights of an applicant, with respect to the issuance of a certificate of convenience and necessity, are considered subservient to the public interest and convenience.”  State ex rel. Missouri Pac. Freight Transport Co. v. Public Service Comm’n, 295 S.W.2d 128, 132(Mo. 1956). 

Addressing the question of what is the “public interest,” AmerenUE, in AmerenUE’s November 14, 2002 Initial Brief in In the Matter of the Application of Union Electric Company for Permission and Authority to Construct, Operate, Own and Maintain a 345 Kilovolt Transmission Line in Maries, Osage, and Pulaski Counties, Missouri (“Callaway-Franks Line”) (Callaway-Franks Line case), Case No. EO-2002-351, at page 32, argued that the primary duty of the Commission in making such determinations is, as follows:

“. . . In the context of a Public Service Commission proceeding involving a request for permission and authority under §393.170, it is the ‘interest of the public as a whole’ that is at issue.  See, e.g. State ex rel. Public Water Supply Dist. No. 8 of Jefferson City v. Public Serv. Comm’n, 600 S.W. 2nd 147, 156 (Mo.App. W.D. 1980). While we do not argue that the Commission should ignore the Intervenors’ interests entirely, given that the Intervenors certainly are members of the public, it is clear that the public interest – the public interest as a whole – with which public utility regulation and the Commission’s jurisdiction is primarily concerned, is directed at a much broader segment of the public.  Within that segment, the Commission’s interest and duty is primarily directed to the interests of [all] the regulated utility ratepayers.  State ex rel. Capital City Water Co. v. Public Serv. Comm’n, 850 S.W. 2d, 903, 911 (Mo. App. W. D. 1993)(‘The Commission’s principal interest is to serve and protect ratepayers’).” 

The Application in the instant case involves AmerenUE’s request to serve Noranda, a specific prospective patron -- not the public in general.  This raises the issue of whether the Commission may give particular consideration to a single ratepayer over other utility customers.  While noting that utility companies are entitled to fair treatment under the Public Service Commission Law, AmerenUE explained, at page 12 of its December 6, 2002 Reply Brief in Case No. EO-2002-351, that the Commission may not favor one vocal segment of the public over the regulated utility customers:  

“ . . . It is true that the cases indicate that the Commission will, in general, give more weight to its role of protecting utility patrons—whether they be utility shareholders or customers – than is given to the utility itself,14 but no case has ever held or implied that it is the Commission’s role to favor one group or property owners over another.  No case has ever held (and the cases we cite above and in our Initial Brief in fact hold to the contrary) that the private interests of one small, but vocal, segment of the public are to take precedence over the public need to ensure that there exists reliable, adequate and safe electric service for regulated utility customers.  As we discussed in our Initial Brief, the Commission’s primary duty is to protect the interests of ratepayers.  State ex rel. Capital City Water Co. v. Public Serv. Comm’n, 850 S.W.2d 903, 911(Mo. App. W.D. 1993); see also UE’s Initial Brief at pages 12-13 and 32-35.  It is the Commission’s duty to see to it that substantial justice is done between patrons and public utilities.  §386.610, RSMo.  While a very substantial number of persons in this state are patrons of UE – either as customers or shareholders – the entirety of the general public is not.” 

14 That is not to say, however, that the Commission is free to ignore the interests of the utility, as utilities are entitled to fair treatment as well.  State ex rel. Washington Univ. v. Public Serv. Comm’n, 272 S.W. 971, 973 (Mo. Banc 1925).

As indicated in the arguments excerpted above from AmerenUE’s Initial and Reply Briefs in the Callaway-Franks case, Ameren UE explained that the ratepayers that are the primary interest of the Commission are the ratepayers that are under the jurisdiction of the Commission, not the ratepayers that are under the jurisdiction of rural electric cooperatives:

“ . . . the Public Service Commission Law is to be ‘liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.’  §386.610, RSMo. The foregoing charge, given to the Commission by the Legislature, demonstrates that the Commission’s primary duty is to protect the interest of the customers of the public utilities under its jurisdiction, while also properly taking into account fair treatment of, and return to, the utilities.  State ex rel. Washington Univ. v. Public Serv. Comm’n, 272 S.W. 971, 973 (Mo banc 1925).”

AmerenUE Initial Brief, Case No. EO-2002-351, pp. 12-13.

“While certainly not as important from the Commission’s standpoint because they are not ratepayers, another large segment of the public, consisting of cooperative customers in Missouri that depend on AECI’s system, also benefit from the Callaway-Franks Line.  [Footnote omitted.] . . . ”   

AmerenUE Initial Brief, Case No. EO-2002-351, p. 33.

The Staff considers it appropriate that the Commission consider the testimony of the following witnesses filed by Noranda on behalf of the AmerenUE Application:

State Representative Lanie Black on the importance of Noranda to the economy of Southeast Missouri;

State Representative Terry Swinger on the importance of Noranda to the economy of Southeast Missouri;

Mayor/County Commissioner Mark Baker on the importance of Noranda to the economy of Southeast Missouri;

David Seamon, Director of Business Development and Training at the Department of Economic Development of the State of Missouri on the importance of Noranda to the existing manufacturing base in Missouri; 

Harvey Cooper, Executive Director of Community Sheltered Workshop, Inc. on the importance of Noranda to the Community Sheltered Workshop;

George Swogger, Noranda Manager – Energy Procurement, on the importance of Noranda to the economy and social foundation of Southeast Missouri; and

Steve McPheeters, Noranda Superintendent of Communications, Training and Development; Noranda Manager of the Continuous Improvement Process; St. Jude Industrial Park Manager; and Chairman of the Southeast Missouri Economic Development Alliance of the Bootheel Regional Planning Commission on the importance of Noranda to the economy and social foundation of Southeast Missouri.

The legal standard for the Commission approving AmerenUE’s proposed LTS tariff is not the same as the legal standard for the Commission approving AmerenUE’s proposed extension of its service territory.  The legal standard for approving the proposed LTS tariff is that the rates are just and reasonable and do not constitute an undue or unreasonable preference or advantage in any respect whatsoever, or charge a greater or less compensation than charged another for doing a like and contemporary service under the same or substantially similar circumstances or conditions. See Sections 393.130, 393.140(11) and 393.150.

STAFF RECOMMENDATION BASED ON RESULTS OF ITS ECONOMIC ANALYSIS

Dr. Michael S. Proctor, Chief Regulatory Economist in the Energy Department of the Utility Operations Division of the Commission submitted rebuttal testimony that assuming there is no restriction to Noranda being subject to rate increases, AmerenUE serving the Noranda load is not likely to be a detriment to AmerenUE’s Missouri retail customers, other than Noranda.  He noted that the addition of the Noranda load has the potential of helping to bear some of the increased generation costs that AmerenUE is likely to incur in the future to meet more stringent environmental regulations.  The Commission’s Report And Order On Rehearing issued on February 10, 2005 in Case No. EO-2004-0108, conditionally authorizing the Metro East Transfer on conditions acceptable to AmerenUE, determined that completion of the Metro East transfer as a necessary condition of AmerenUE serving the Noranda Load is not detrimental to the public interest, resolved one of the other major open questions in the instant proceeding.  Another open question, whether Ameren will have sufficient capacity to meet its reserve requirements, was covered by Dr. Proctor in his rebuttal testimony.  Dr. Proctor testifies that the Commission should condition its approval of AmerenUE serving the Noranda Load by directing AmerenUE to provide evidence prior to June 1, 2005 that it has the necessary capacity to serve the Noranda Load commencing on June 1, 2005 in addition to meeting its other capacity requirements.  (Proctor, Rebuttal, p. 5, ln. 13 – p. 6, ln. 2). 
RESOURCE ADEQUACY FOR AMERENUE SERVING THE NORANDA LOAD



As a member of the Mid-America Interconnected Network, Inc. (MAIN), electric reliability council, the Ameren system must meet a 15% short-term reserve requirement, i.e., Ameren should have 15% more capacity than the forecasted summer peak loads for AmerenUE and Ameren Energy Marketing.  On January 18, 2005, in this case and Case No. EO-2004-0108, AmerenUE filed the affidavit of Richard A. Voytas, wherein Mr. Voytas stated that the Ameren system is short of meeting its 15% reserve requirement for peak load this summer.     Dr. Proctor states in his rebuttal testimony that the Commission should condition any Commission approval of AmerenUE serving the Noranda Load on AmerenUE submitting documentation to the Commission prior to June 1, 2005 that the capacity needed to meet the short-term planning reserve margin of 15 % has been acquired.  The reason Dr. Proctor states for this condition is that the Commission should not approve AmerenUE serving the Noranda Load, if as a consequence, the interconnected power system of the region would not be reliable.  (Proctor, Rebuttal, p. 28, ln. 13 – p. 29, ln. 10).  

In his surrebuttal testimony, Mr. Craig D. Nelson, Vice President – Strategic Initiatives of Ameren Services Company, states that since the Metro East transfer and Pinckneyville and Kinmundy combustion turbine generator (CTG) transfer will provide sufficient capacity for AmerenUE to serve AmerenUE’s needs including the Noranda Load he questions the need for Missouri Public Service Commission review and scrutiny of the Ameren system needs.  Mr. Nelson further responds as follows at page 5, lines 10-19 of his surrebuttal testimony:

. . . Aside from this questionable jurisdictional assertion by Staff, Ameren has every intent of ensuring that it has secured the needed power and energy to serve its utilities’ bundled customers and meet the requirements of its contractual obligations.  AmerenUE therefore agrees to provide the Commission with evidence the “Ameren system” has the capacity to meet the 15% reserve requirement referenced by Dr. Proctor by June 1, 2005.  As a matter of fact, Ameren Energy Marketing Company has already secured more than half of the small shortfall for the “Ameren system”, and as stated, AmerenUE will provide documentation to the Commission that the difference has been secured by June 1, 2005.  Regardless of whether I agree with the validity of Dr. Proctor’s concern, AmerenUE agrees to address his concern, which will then become moot because the “Ameren system” will have sufficient capacity.    

Thus, AmerenUE has agreed to provide by June 1, 2005 documentation to the Commission that sufficient capacity has been secured to meet the 15% short-term planning reserve requirement for the summer of 2005. 

LARGE TRANSMISSION SERVICE (LTS) TARIFF

Summary:  The Staff’s position on the LTS tariff proposed by AmerenUE is as follows:

a. The Commission should not find that the proposed LTS tariff is “prudent for ratemaking purposes.”
b. The proposed LTS tariff only applies to one customer (Noranda), and is therefore unduly discriminatory.
c. It is unclear as to whether the adoption of the proposed LTS tariff is a necessary condition for AmerenUE to serve Noranda as a Missouri retail electric customer.
d. AmerenUE’s determination of the rate components for the proposed LTS tariff is flawed, and Noranda should be served on the Large Primary Service (LPS) tariff until a proper determination of the rate components for the LTS tariff can be made.
e. A new rate classification for AmerenUE should receive a full and timely review before it is implemented.

a. At this time, the proposed LTS tariff should not be determined as prudent for ratemaking purposes.  The Staff noted in its Staff Legal Memorandum In Response To January 4, 2005 Commission Order Directing Filing that the December 20, 2004 AmerenUE Application And Motion For Expedited Treatment (Application) requests in subparagraph “a.” of the “Wherefore” clause that the Commission make a “finding further that the extended service territory and the service to Noranda to be provided pursuant to said certificate and the accompanying tariff is prudent for ratemaking purposes.”  AmerenUE does not indicate what is the intended effect of its request that the Commission make a prudence and ratemaking determination.  AmerenUE does not address whether it believes that there is some legal requirement, such as imposed by State ex rel. AG Processing v. Public Serv. Comm’n, 120 S.W.3d 732 (Mo. banc 2003) or some other basis, that the Commission make this determination now.  Making prudence findings for ratemaking purposes is neither required nor advisable in the instant proceeding.  Among other things, AmerenUE has not performed the necessary analysis.  A customer class cost of service/comprehensive rate design proceeding is the appropriate context for making such determinations, and as AmerenUE notes in the testimony of its various witnesses, AmerenUE is to submit, no later than January 1, 2006, a Missouri jurisdictional customer class cost-of-service study and a Missouri jurisdictional revenue requirement cost-of-service study covering the twelve months ending June 30, 2005.  

In addition to the Staff, Public Counsel opposes Commission adoption of subparagraph “a.” of the “Wherefore” clause of AmerenUE’s Application that certain aspects of AmerenUE’s Application are prudent for ratemaking purposes in the context of the instant proceeding. (Kind, Rebuttal, p. 17, lns. 18-20).  Public Counsel argues that the various charges and cost categories that should be considered when determining the appropriate rates for serving Noranda should be addressed in the context of AmerenUE’s next general rate proceeding or in some other proceeding where the rates for AmerenUE bundled service are addressed in a comprehensive manner.  (Kind, Rebuttal, p. 17, ln. 23 – p. 18, ln. 3). 


The legal standard for the Commission approving AmerenUE’s proposed LTS tariff is not the same as the legal standard for the Commission approving AmerenUE’s proposed extension of its service territory.  The legal standard for approving the proposed LTS tariff is that the rates are just and reasonable and do not constitute an undue or unreasonable preference or advantage in any respect whatsoever, or charge a greater or less compensation than charged another for doing a like and contemporary service under the same or substantially similar circumstances or conditions. See Sections 393.130, 393.140(11) and 393.150.  If approved by the Commission, Noranda will be the only AmerenUE customer on the LTS tariff, and Mr. Swogger states in his surrebuttal testimony that into the future “Noranda would in all likelihood be alone on the LTS rate.”  (Swogger, Surrebuttal, p. 4, ln. 11).  The LTS tariff does not address a class of AmerenUE customers, it addresses one and only one prospective UE customer, Noranda.  

b.  The proposed LTS tariff only applies to one customer (Noranda) and is therefore unduly discriminatory. A tariff, when approved by the Commission, becomes Missouri law.  Carter's Custom Tile v. Southwestern Bell Tel. Co., 834 S.W.2d 892, 893 (Mo.App. 1992).  As a result, the tariffs have the same force and effect as a statute directly prescribed from the legislature.  Allstates Transworld Vanlines, Inc. v. Southwestern Bell Tel. Co., 937 S.W.2d 314, 317 (Mo.App. 1996).  But Commission approval of the LTS tariff does not make it immune from being challenged and overturned as being unjust, unreasonable and unduly discriminatory.  Mr. Swogger elsewhere in his surrebuttal testimony identifies the LTS tariff as applying solely to Noranda in stating that “[t]he way that we could put the separate agreements together was in the proposed LTS rate.”  (Swogger, Surrebuttal, p. 5, lns. 20-21).  

Public Counsel takes the position that it would not be appropriate for AmerenUE to provide service to AmerenUE under AmerenUE’s proposed LTS tariff and that for AmerenUE to provide service to Noranda pursuant to its proposed LTS tariff (1) would be detrimental to the public interest and (2) would not result in just and reasonable rates.  (Kind, Rebuttal, p. 10, lns. 18-22).  Public Counsel contends that “[i]t could be argued that the proposed LTS tariff  is unduly discriminatory because no other electric customer in the state of Missouri could meet the extremely narrow ‘Rate Application’ (availability) criteria specified in item 6 of the proposed tariff.”  (Kind, Surrebuttal, p. 12, lns. 20-23).  The criteria of Item 6 of the proposed LTS tariff are as follows:  

1) consumed 3 million MWh in the preceding 12 months, or can demonstrate to the Company’s satisfaction that it will consume said amount in the next 12 months if historical data are unavailable;

2) can demonstrate to Company’s satisfaction that such energy was routinely consumed at a load factor of 98% or higher or that Customer will, in the ordinary course of its operations, operate at a similar load factor;

3) arranges and pays for transmission service necessary for the delivery of electricity over the transmission facilities of a third party;

4) does not require use of Company’s distribution system, excepting Company’s metering equipment, for service to Customer; and

5) meets all other required terms and conditions of the rate.

c.  It is not clear whether AmerenUE or Noranda require the LTS tariff in order for AmerenUE to serve Noranda as a Missouri retail electric customer.  AmerenUE witness Mr. Nelson, notes in his direct testimony at page 5, lines 8-12 that part of the terms and conditions in the December 14, 2004 Agreement between AmerenUE and Noranda by which AmerenUE would be Noranda’s regulated supplier of electricity includes approval of the LTS tariff by the Commission as part of AmerenUE’s Application.  The Agreement, which is Schedule CDN-1 to Mr. Nelson’s direct testimony states in relevant part as follows regarding the LTS tariff: 
AGREEMENT




.

.

.

.

1.
LTS Tariff And Electric Service Agreement


A.
Noranda agrees to take capacity and energy from AmerenUE under the rates, terms and conditions of a proposed Missouri Large Transmission Service (“LTS”) tariff and in accord with the accompanying Electric Service Agreement (“ESA”), as set forth in Exhibit A attached hereto and incorporated by reference. Regulatory approval of the LTS tariff as described in Exhibit A is a condition precedent to AmerenUE providing service to Noranda.

B.
Exhibit A shall not be modified, amended, or waived in full or in part in any manner unless agreed to by the Parties, and any such agreement shall be in writing.
C. Noranda and AmerenUE agree to cooperate and in good faith seek regulatory approval of the LTS tariff.





.

.

.

.


5.
Term.  Noranda agrees to take service from AmerenUE initially pursuant to the terms and conditions of the LTS tariff in Exhibit A, and then pursuant to the LTS tariff or another applicable rate or tariff as subsequently approved by the MoPSC in a later rate proceeding, for a period under such rates of fifteen (15) years, such period to commence when Noranda begins taking service under the attached LTS tariff and ESA.  The Term shall automatically be extended in one-year increments unless or until the Agreement is terminated at the end of the Term or any annual extension thereof by a written notice of termination given by either Party and received not later than five years prior to the date of termination.

Schedule CDN-1, pp. 1-2.  

It is unclear whether if the Commission declines to approve the LTS tariff, AmerenUE will not provide service to Noranda or Noranda will not take service from AmerenUE.  Mr. Swogger, in his surrebuttal testimony, in response to the question “Are there any other reasons why you would like to see the large transmission service rate established at this time?” states that “Noranda is very concerned that a cost based approach will be followed and would take establishment of the LTS rate schedule as a positive step in that direction.”  (Swogger, Surebuttal, p. 5, lns. 6-8). 

It should be noted that there appears to be an expectation on the part of Noranda that if approved by the Commission, the LTS tariff may change in the future, but Noranda’s rates and the terms and conditions of service to Noranda will be governed by an LTS tariff.  Mr. Donald Johnstone, a consultant to Noranda, states in his surrebuttal testimony as follows:

While the allocated cost cannot be determined at this time, Ameren UE will be submitting a class cost-of-service study next year.  At such time as there is a case to change rates before the Commission, I expect that study to be an important part of setting the rates before the Commission, I expect that study to be an important part of setting the rates for all customer classes, including rate LTS. . . .

 (Johnstone, Surrebuttal, p. 4, lns. 9-13).  Mr. Johnstone’s surrebuttal testimony raises the additional issue that since “allocated costs cannot be determined at this time,” what is the basis on which the Commission is to find that the rate levels submitted by AmerenUE in its proposed LTS tariff are just and reasonable?  This issue will be addressed in detail in the subsequent subsection of the Staff’s pre-hearing brief.

Although Mr. Nelson states that Commission acceptance of the LTS tariff in this proceeding is “a critical condition to this transaction,” he indicates that the Commission is free, in a later rate case, to determine that Noranda should be served on a different rate/rates and other terms, but still under the LTS tariff: 

. . . the Commission will have continuing authority over the tariffs and rates over which it has jurisdiction.  It is conceivable that in a later rate case the Commission would approve changes to the LTS tariff terms and conditions, or find that Noranda should be served on a different rate.  At bottom, the Commission will have the continuing authority when any future rate proceedings respecting AmerenUE’s rates occur, to determine the just and reasonable tariff and tariff terms and rates under which Noranda will be served. . . [C]onceivably certain aspects of the tariff may change. . . .

(Nelson, Direct, p. 8, lns. 9 – 15).  Mr. Nelson relates that absent the new LTS tariff, Noranda would be served under the Large Primary Service tariff:

. . . Having said this, there is merit to Noranda being served under a tariff and rate different than the Large Primary Service (“LPS”) rate (which, absent the new LTS tariff, would have applied to service to Noranda). . . . The reason it makes sense for Noranda (or any other customer with Noranda’s characteristics) to take service under the new LTS rate is because Noranda is unique from other customers in terms of the size of its load, because no AmerenUE distribution is required to serve Noranda, and because of the credit and transmission service requirements that apply to Noranda, but which typically do not apply to an LPS customer.  

(Nelson, Direct, p. 8, ln. 18 – p. 9, ln. 4).  

Respecting the creation of a tariff solely to serve Noranda, since there are no other AmerenUE customers that qualify for the LTS tariff, Mr. Nelson commented:

. . . As Mr. Cooper’s testimony indicates, the LTS tariff was designed to treat Noranda or any other customers qualifying for the LTS tariff substantially the same as other large industrial customers of the Company, but with two exceptions, as follows: (a) the LTS tariff takes into account the fact that energy line losses are different for an LTS customer and (b) the LTS tariff recognizes that LTS customers do not use any AmerenUE-supplied distribution. . . .

(Nelson, Direct, p. 2, lns. 15-21).  In addition to these two items, Mr. Nelson identified other unique aspects to the proposed LTS tariff:

(a) Energy line losses different (see above);

(b) AmerenUE supplied distribution not used by the customer (see above; see also Nelson, Direct, p. 11, lns. 6-8);

(c) Minimum 15 year service term (Nelson, Direct, p. 9, lns. 7-8); 

(d) Five year notice of intent to terminate service “in order to ensure a smooth transition in terms of matching capacity with system growth” (Nelson, Direct, p. 9, lns. 8-10);

(e) Specified credit requirements – “given the size of the customer and load and consequently, the potential exposure or risk to AmerenUE, certain credit requirements were determined to be appropriate and are a part of the tariff . . . in addition to credit requirements already existent” (Nelson, Direct, p. 9, lns. 18-22);

(f) Transmission service requirements – (i) appropriate regional transmission organization (RTO), i.e., the Midwest Independent Transmission System Operator, Inc. (MISO), must approve AmerenUE’s incorporation of the customer’s load, i.e., the Noranda load, within AmerenUE’s network transmission service agreement without obligating or requiring AmerenUE to construct, upgrade or improve any existing or new transmission plant or facilities – MISO has advised AmerenUE that it will not require AmerenUE  to construct, upgrade or improve any existing or new transmission plant to serve the Noranda load (Nelson, Direct, p. 10, lns. 3-10), and (ii) customer is responsible, at its cost, for securing any necessary firm transmission service outside of AmerenUE’s currently existing control area at no cost or charge to AmerenUE other than for energy line losses – Noranda is not directly connected to AmerenUE’s transmission system and will receive transmission service through the existing Associated Electric Cooperative, Inc. (AECI) transmission lines through which it is currently receiving service (Nelson, Direct, p. 10, lns. 10-23; p. 7., lns. 22-23);

While meant to identify the unique character of Noranda, placing all of these conditions into a tariff insures that Noranda is the only customer that can be served on the AmerenUE proposed LTS tariff.


d. AmerenUE’s determination of the rate components for the proposed LTS tariff is flawed and Noranda should be served on the existing LPS tariff.  Staff witness James C. Watkins, Manager, Economic Analysis, Energy Department, Operations Division of the Commission submitted rebuttal testimony stating that if Noranda’s load factor stays as high as it is assumed to be, Noranda will be charged the same total amount, whether it takes service under the existing LPS rate schedule/tariff or under AmerenUE’s proposed new LTS rate schedule/tariff.  If Noranda’s load factor is less than the load factor assumed in the AmerenUE analysis, then the LTS tariff service rate to Noranda will be less than he LPS tariff service rate to Noranda. (Watkins, Rebuttal, p. 7, ln. 12 – p. 8, ln. 2).  Mr. Watkins’ recommendation is that should the Commission approve AmerenUE’s request for a CCN, the Commission should not approve AmerenUE’s proposed LTS tariff, but should order AmerenUE to file a revised LPS tariff including provisions for third-party transmission service and AmerenUE should serve Noranda under this revised LPS tariff.  (Watkins, Rebuttal, p. 8, lns. 12-16).  Mr. Watkins noted that pursuant to the Commission’s approval of the Stipulation And Agreement in the Staff’s excess earnings/revenues complaint case against AmerenUE in July 2002, AmerenUE is to submit no later than January 1, 2006, a Missouri jurisdictional customer class cost-of-service study and a Missouri jurisdictional revenue requirement cost-of-service study covering the twelve months ending June 30, 2005. He proposed that the reasonableness of any rate adjustments to serve Noranda should be determined by the Commission in AmerenUE’s next general rate/revenue requirement proceeding or Missouri jurisdictional customer class cost of service study/comprehensive rate design proceeding.  (Watkins, Rebuttal, p. 8, lns. 12-16).  Mr. Watkins’ rebuttal testimony was submitted in response to the direct testimony of Wilbon L. Cooper, Manager of the Rate Engineering and Analysis Department of Regulatory Policy and Planning of Ameren Services Company.  


Mr. Watkins raises questions about how AmerenUE pieced together the components of the LTS tariff that it is offering Noranda for which Noranda will be the only customer at this time.  There are customers in addition to Noranda that take service at 138,000 volts or higher and these other customers take service from AmerenUE on the LPS tariff.  (Watkins, Rebuttal, p. 3, lns. 6-7).  There are riders in AmerenUE’s present tariff that are available to these other customers of AmerenUE taking service at 138,000 volts or higher and which will be available to Noranda under the proposed LTS tariff.  LPS customers may take Rider B discounts and Rider C adjustments. (Watkins, Rebuttal, p. 3, lns. 4-16).  For the proposed LTS tariff, instead of the Rider B discount of $0.95 per kilowatt of billing demand for LPS customers taking service at 138,000 volts or higher, AmerenUE proposes a discount of $1.64 per kilowatt of billing demand to LTS customers, i.e., Noranda, which AmerenUE bases on the Rider RDC charges. (Watkins, Rebuttal, p. 3, lns. 17-23).  In order to serve LPS customers at 138,000 volts or higher, AmerenUE normally installs a radial drop (radial line) from its transmission line to the customer’s substation.  AmerenUE will not be required to install a radial drop (radial line) for Noranda.  AmerenUE classifies these radial lines as distribution, even though they are at 138,000 volts or higher, because they terminate at a distribution substation. (Watkins, Rebuttal, p. 4, lns. 4-8).  AmerenUE proposes that Rider RDC charges should be used as a proxy for the cost of a radial line, which AmerenUE is using as a discount for LTS service for Noranda. (Watkins, Rebuttal, p. 4, lns. 21-22 and p. 3, lns. 20-22).  AmerenUE did not perform a cost study to present in this case respecting the cost of a radial drop from a transmission line to the customer’s substation.  (Watkins, Rebuttal, p. 5, lns. 2-3). 


Mr. Watkins testifies that he does not know whether Rider RDC charges are a reasonable proxy for a radial line but “it seems unlikely.”  (Watkins, Rebuttal, p. 5, ln. 2).  Mr. Cooper has suggested that the reasonableness of this credit can be examined in connection with AmerenUE’s next rate proceeding, in which AmerenUE will file a customer class cost of service study and comprehensive rate design.   Mr. Watkins states that the Staff will make its recommendation as to what credit, if any, should be given for radial lines in AmerenUE’s next rate proceeding, after the Staff has had an opportunity to review AmerenUE’s cost studies.  (Watkins, Rebuttal, p. 5, lns. 1-8).


While AmerenUE will provide Rider C adjustments of reducing both kilowatt and kilowatt-hour meter readings by 0.68% for metering above 34,500 volts, Mr. Cooper testifies that AmerenUE determined that the average energy and demand loss factor for a LTS tariff customer would be only 1.38%.  The demand and energy charges on the LPS tariff were first reduced by 4.17% (the difference between 5.55% and 1.38%) (Cooper, Direct, p. 6., lns. 12-18; Watkins, Rebuttal, p. 5, lns. 13-19), then an additional Rider C adjustment of 0.68% was made by Mr. Cooper further reducing the average energy and demand loss factor of 1.38% by 0.68% to result in an average energy and demand loss factor of 0.70% (Cooper, Direct, p. 6., ln. 21 – p. 7, ln. 5; Watkins, Rebuttal, p. 5, lns. 13-19).  As previously noted, Rider C reduces both kilowatt and kilowatt-hour meter readings by 0.68% if metering is above 34,500 volts.  (Watkins, Rebuttal, p. 3, lns. 14-16).

Mr. Watkins testifies that he does not know whether a loss factor of 0.70% is reasonable for service to Noranda but “it seems highly unlikely.”  (Watkins, Rebuttal, p. 5, ln. 21).  He states that a loss factor of 0.70% for service to Noranda implies that line losses on the radial drops serving LPS tariff customers at 138,000 volts or higher is 4.17%, and if losses on the entire transmission system are only 1.38%, “it seems highly unlikely” that the additional losses on a short extension of that system would be over three times higher than the losses over the entire system.  (Watkins, Rebuttal, p. 5, ln. 21 – p. 6, ln. 3).  Mr. Watkins states that the Staff will make its recommendation as to what a reasonable loss adjustment is for radial lines in AmerenUE’s next rate proceeding, after the Staff has had an opportunity to review AmerenUE’s loss studies.  (Watkins, Rebuttal, p. 6, lns. 1-8).


In support of Mr. Watkins’ proposal for AmerenUE to serve Noranda on the LPS tariff, the Annual Contribution Factor (ACF) included in the AmerenUE proposed LTS tariff makes the charges under the existing LPS tariff and the proposed LTS tariff equivalent at Noranda’s assumed load factor.  Thus, there is no economic difference to Noranda under Mr. Watkins’ proposal, assuming that Noranda continues to operate at its current high load factor level.  


e.  A new rate classification for AmerenUE should receive a full and timely review before it is implemented.  In support of this position, Public Counsel argues that “[t]he various charges and cost categories that should be considered when determining the applicable rates for serving Noranda should not be determined within the context of this expedited case” and that serving Noranda under a special contract tariff will allow the Commission to make ratemaking determinations for Noranda in AmerenUE’s next general rate proceeding that reflect the need to ensure that the provision of regulated service to Noranda will not have an adverse effect on the rates of AmrenUE’s other customers.  (Kind, Surrebuttal, p. 11, lns. 13-17 and p. 12, lns. 20-23).


 The ACF is not a permanent provision of the LTS tariff.  Language in the proposed LTS tariff itself states that “[t]he ACF shall be eliminated effective upon a Missouri Public Service Commission (‘MoPSC’) order in a Complaint case, rate case proceeding, or any other regulatory proceeding where the Company’s rates for its bundled Service Classifications are changed.”  (Watkins, Rebuttal, p. 6, lns.17-23; See Cooper, Direct, Sched. WLC-1, page 2 of 10).  


Mr. Cooper states at page 2, lines 6-8 and 10-12 and page 3, lines 8-16 of his surrebuttal testimony that:

. . . the Company has no firm expectation with regard to a specific level of rates that Noranda or any other customer or customer class will experience after it provides its class cost of survey [sic] study to the other signatories in Case No. EC-2002-1 by January 1, 2006. . . . Providing those studies does not require the Company to propose either a change in the overall level of its revenues or the distribution of said revenues among classes.




.

.

.

.
. . . there was no intent to bind and the LTS tariff does not bind the Commission to any future level for Noranda and Noranda is fully aware that all of the Company’s rates are subject to the jurisdiction of the Commission and may change from time to time as is lawful.  While the tariff does state the specific ACF shall be eliminated effective upon a Commission order in a complaint case, rate case proceeding, or any other regulatory proceeding where Company’s rates for its bundled Service Classifications are changed, it does not state that the Commission can not institute or implement some other form of an ACF or rate design that would effectively achieve the same result, assuming the record supported such a rate component. . . .


Mr. Nelson’s surrebuttal testimony indicates that AmerenUE is not seeking to bind the Commission to acceptance of the same terms of the LTS tariff in future cases.  He states as follows that Commission acceptance of the LTS tariff in the instant proceeding does not require the Commission to adopt for the LTS tariff the same terms and conditions in the next rate case.  Nonetheless, there appears to be an assumption on Mr. Nelson’s part that there will continue to be an LTS tariff although its terms may change:

Q. Does approval of the LTS tariff in this case mean that the same rate and same terms and conditions will exist for an LTS customer as a result of the next rate case?

A.
No.  At the least, the specific Annual Contribution Factor in the proposed LTS tariff will be eliminated, as stated in the LTS tariff, but even that could be reinstated if the record supported such a decision.  In any event, the future rate components of the LTS tariff will result from a future rate case, subject to a future class cost of service study approved by the Commission.  Having said this, I presently would expect that AmerenUE would suggest to the Commission that there will be continuing merit to the 15 year contract term for a customer taking service under the LTS rate, as well as the stated credit terms and conditions, and perhaps other rate components that exist in the LTS tariff as proposed in this case given the unique characteristics of the service to be provided to Noranda. 

(Nelson, Surrebuttal, p. 7, ln. 21 – p. 8, ln. 9).


It is clear from the surrebuttal testimony of AmerenUE that its proposed LTS tariff is a temporary or transitional device to get to a full class cost of service determination of the proper structure and determination of rate levels for such a tariff class.  


When all of the facts respecting the AmerenUE proposed LTS tariff are taken together – the discriminatory nature of the rate application designed to serve only Noranda, the flaws in the design of the proposed rate components, the temporary nature of AmerenUE’s proposed LTS tariff, the lack of a class cost of service study to properly determine the rate components and the limited amount of time to develop a proper design for the LTS tariff because of expedited treatment – the Staff’s recommendation that Noranda be served on the LPS tariff, with modifications that will allow Noranda to qualify for service under that tariff, is a reasonable and  appropriate proposal that will result in Noranda being served under a just and reasonable tariff that is not unduly discriminatory.  Moreover, it makes good common sense for a newly proposed tariff of the nature of the LTS tariff to receive the detailed review that is truly appropriate for establishing a new rate classification for AmerenUE.  Finally and ultimately, Noranda is not harmed by the Staff’s proposal.
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