BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Union Electric
)

Company for a Certificate of Public Convenience
)

and Necessity Authorizing It to Construct, Install,
)

Own, Operate, Control, Manage and Maintain
)

Case No. EA-2005-0180


Electric Plant, as Defined in Section 386.020(14),
)

RSMo, to Provide Electric Service in a Portion of
)

New Madrid County, Missouri, as an Extension
)

Of Its Existing Certificated Area.


)

STAFF RESPONSE TO COMMISSION DECEMBER 23, 2004 ORDER

AND REQUEST FOR LEAVE TO LATE-FILE

 
Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the December 23, 2004 Order Directing Notice, Shortening Time For Response, Adding A Party, Setting Date For Submission Of Intervention Requests, Adopting Protective Order, And Directing Filing (Order) of the Missouri Public Service Commission (Commission).  In said Order, at “Ordered: 1” on page 3, the Commission directed that “responses to Union Electric Company’s Motion for Expedited Treatment of its Application for a Certificate of Convenience and Necessity and to its proposed Expedited Procedural Schedule shall be filed not later than 4:00 p.m. on Monday December 27, 2004.”  

In response thereto, the Staff states that it is not opposed to the Commission granting expedited treatment to the Application of Union Electric Company, d/b/a AmerenUE (AmerenUE), and the Staff believes that is what the Commission has done in its December 23, 2004 Order, at page 4, “Ordered: 6,” in setting January 28, 2005 for the Staff to file its Memorandum and Recommendation regarding the Application of AmerenUE.  Because of conflicts in the schedules of Staff participating in this proceeding, the Staff proposes below an expedited procedural schedule based on January 31, 2005 as the date for the filing of rebuttal testimony.  The Missouri Industrial Energy Consumers (MIEC), Missouri Energy Group (MEG) and the Office of the Public Counsel (Public Counsel) have advised the Staff that they do not oppose the Staff’s proposed expedited procedural schedule.  AmerenUE has indicated to the Staff that other than the Staff not proposing a cutoff date for the submission of data requests and the Staff suggesting the submission of limited post-oral argument briefs, AmerenUE does not oppose the Staff’s proposed expedited procedural schedule.  AmerenUE has stated that if it seeks to pursue a cutoff of discovery by data request and opposition to limited post-oral argument briefs, it will do so in a matter of days by a filing with the Commission.  These matters were discussed in a conference call this date with AmerenUE, Public Counsel, MIEC and MEG.  Counsel for the Staff has heard from counsel for Noranda Aluminum, Inc. (Noranda), who has indicated that the Staff’s proposed schedule after March 17, 2005 is not acceptable because of the proposed possibility of Update of Pre-Hearing Brief suggested for March 22, 2005 and the proposed date of April 12, 2005 for the Commission’s Order.  Counsel for Noranda has advised that Noranda will file a response to the Staff’s proposed procedural schedule.  Noranda has previously on December 22, 2004 filed a pleading in support of AmerenUE’s proposed procedural schedule.

The Staff also requests leave to late file this response after 4:00 p.m. on Monday, December 27, 2004.

In support of the Staff’s proposed expedited procedural schedule, the Staff states as follows: 

1.
A comparison of the Staff’s proposed expedited procedural schedule and AmerenUE’s proposed expedited procedural schedule follows.  Because the Staff’s proposed expedited procedural schedule is not as abbreviated as AmerenUE’s proposed procedural does not mean that it is not an expedited procedural schedule:



 
      Staff


  AmerenUE


Deadline For Intervention


Jan. 6, 2005

Dec. 30, 2004


(Order 12/23/04)

Prehearing Conference


----------------

Dec. 27, 2005

Deadline for serving Data Requests


----------------

Jan.    3, 2005

Rebuttal Testimony Due


Jan. 31, 2005

Jan.  12, 2005

Surrebuttal Testimony 


Feb.14, 2005

Jan.  24, 2005


and Cross-Surrebuttal Testimony Due


Pre-Hearing Briefs Due


Feb. 24, 2005

Feb.   4, 2005

Evidentiary Hearing
Evidentiary Hearing

Mar. 8-11, 2005

Feb. 17, 18, 21, 2005

Oral Argument


Mar. 17, 2005

Feb. 23, 2005

(in lieu of traditional post-hearing briefs)

Update of Pre-Hearing Brief

Mar. 22, 2005

-----------------

(in particular, intended to address open items from oral argument)

Commission Order


April 12, 2005

March 21, 2005


2.
The Staff believes that AmerenUE will seek to persuade the Commission that its filing on December 20, 2004, of three pleadings and the direct testimony of four AmerenUE witnesses, its request that the Commission schedule three days for evidentiary hearings, Noranda Aluminum, Inc.’s (Noranda) filing on Tuesday, December 21, 2004 of two pleadings and the direct testimony of five witnesses and Noranda’s filing on Wednesday, December 22, 2004 of an additional pleading involves merely a simple application for a certificate of convenience and necessity so that AmerenUE can extend its certificated service territory a short distance to add one additional very significant load.  The potential effect on AmerenUE’s existing customers of (1) adding the Noranda load and (2) the associated collateral issues is truly significant.  AmerenUE’s expenditure of resources in this endeavor is an indication of their importance.   


3.
Also, although not noted either in AmerenUE’s Application And Motion For Expedited Treatment or in its Motion For Adoption Of Expedited Procedural Schedule And Motion For Expedited Treatment, there are conditions precedent required by AmerenUE in order for it to provide service to Noranda.  AmerenUE witness Mr. Craig D. Nelson at page 5, line 20 to page 6, line 11 and at page 7, line 16 to page 8, line 5 of his direct testimony identifies these conditions precedent as relating to (1) the completion of the transfer of AmerenUE’s Metro East service territory to AmerenCIPS by June 1, 2005, (2) the transfer of the Kinmundy and Pinckneyville combustion turbine generators (CTGs) from AmerenUE Energy Generating Company to AmerenUE by June 1, 2005 and (3) the approval of the Large Transmission Service (LTS) tariff as filed on December 20, 2004 “to be to its satisfaction and sole discretion.” 


4.
Although AmerenUE contends that it needs a Commission Order (a) approving the AmerenUE Application, (b) issuing a certificate of convenience and necessity and (c) approving the large transmission service (LTS) tariff sheet by March 21, 2005, at paragraph 4, on page 2 of its Motion For Adoption Of Expedited Procedural Schedule And Motion For Expedited Treatment, AmerenUE states that “[i]n its Agreement with AmerenUE, Noranda requires from AmerenUE notice no later than April 22, 2005, by which AmerenUE is to confirm its intent to serve Noranda as a regulated customer.”  The Staff’s proposed procedural schedule contemplates a Commission Order by April 12, 2005.


5.
Unlike AmerenUE, the Staff is not proposing that there be a deadline for discovery to AmerenUE by data request on January 3, 2005.  The Staff would note that the Commission in its December 23, 2004 Order set a deadline for filing applications to intervene of January 6, 2005, which is three days after AmerenUE’s proposal for a cutoff of discovery by data request.  The Staff suggested various of the meetings with AmerenUE and Noranda that AmerenUE listed in some of its pleadings as having already occurred.  The Staff began its analysis of AmerenUE’s proposal to add the Noranda load in advance of AmerenUE’s filing on December 20, 2004.  The Staff did not see the testimonies of AmerenUE and Noranda witnesses prior to their being filed on December 20, 2004 and December 21, 2004, respectively.  The Staff would note that although it was able to perform some analysis of AmerenUE’s prospective filing (AmerenUE witness Richard A. Voytas even attached some of that initial analysis as Appendix B to his direct testimony which was filed on December 20, 2004), the Staff is not close to concluding its discovery.  


6.
AmerenUE proposes a surrebuttal testimony filing for itself and Noranda, and shows no entry in its proposed schedule for a cutoff of data requests respecting its and Noranda’s surrebuttal testimony.  It is not clear whether AmerenUE intends that the Commission’s adoption of AmerenUE’s proposed schedule would eliminate only discovery by data request respecting AmerenUE’s and Noranda’s surrebuttal filing.  Thus, AmerenUE’s indication at paragraph 5, page 4 of its Motion For Adoption Of Expedited Procedural Schedule And Motion For Expedited Treatment of “its willingness to serve objections to any Data Requests within five (5) business days of service thereof, and to respond to any Data Requests within ten (10) business days of service thereof” is as helpful as it might appear at first.  Also, although it might appear that AmerenUE is willing to halve the time to object and respond to data requests, that is not the case because the AmerenUE offer is stated in business days, whereas the Commission’s rule setting the time for objecting and responding to discovery is stated in calendar days.  (4 CSR 240-2.090(2)).



7.
The Staff has submitted Data Requests to AmerenUE and intends to conduct depositions.  The Staff’s use of depositions in this proceeding should help expedite the Staff’s discovery, but even with the use of depositions, there is a limit to how fast the Staff and other parties can proceed.  In order to expedite the proceedings, AmerenUE proposes pre-hearing briefs and post-hearing oral argument in lieu of post-hearing briefs.  The Staff is not averse to proceeding in this manner and the alternative procedural schedule that the Staff proposes includes proceeding in this manner.  


8.
Due to the need to address other Commission business and an attempt to address outstanding matters regarding Noranda’s objections to the Staff’s proposed procedural schedule, the Staff was not able to meet the 4:00 p.m., December 27, 2004 deadline the Commission had set for the filing of the Staff’s response.  Staff counsel apologizes for any inconvenience this delay may have caused or may cause.



Wherefore the Staff of the Missouri Public Service Commission requests that the Commission not adopt the procedural schedule proposed by AmerenUE on December 20, 2004, but in its stead adopt the Staff’s proposed expedited procedural schedule as set out above and discussed in this the Staff’s response to AmerenUE’s Application And Motion For Expedited Treatment and AmerenUE’s Motion For Adoption Of Expedited Procedural Schedule And Motion For Expedited Treatment.  The Staff also requests leave to file this response after 4:00 p.m. on December 27, 2004.
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