BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Aquila, Inc.
)

for Permission and Approval and a Certificate
) 

of Public Convenience and
Necessity

) 

Authorizing it to Acquire, Construct, Install,       
)
Case No. EA-2006-0309
Own, Operate, Maintain, and otherwise Control
)
And Manage Electrical Production and Related
)
Facilities in Unincorporated Areas of Cass 
)
County, Missouri Near the Town of Peculiar.
)
APPLICATION TO INTERVENE OF 

FRANK DILLON, KIMBERLY MILLER, AND JAMES E. DOLL 
COMES NOW Frank Dillon, Kimberly Miller, and James E. Doll (hereinafter collectively as “Nearby Residents”), by and through counsel, pursuant to 4 CSR 240-2.075, and respectfully apply for intervention as parties to the above-styled proceeding, initiated by Aquila, Inc. (“Aquila”) with its January 25, 2006 Application (“Application”), relating to an electrical peaking facility (commonly known as the “South Harper Facility” or the “South Harper Power Plant”).  In support of this Application to Intervene, the Neighboring Residents state as follows:

1.
Frank Dillon resides directly across the street from the South Harper Power Plant on approximately 9.1 acres of land that he owns, and which is known as 24211 South Harper Road in Cass County, Missouri.  This is where Mr. Dillon has lived for over 17 years and where he raised his family.  Mr. Dillon also raises horses on this property.
2.
Kimberly Miller resides at 23815 South Harper Road in Cass County, Missouri, where she can see the South Harper Power Plant from her dining room window.  Ms. Miller owns 12.5 acres at this address and has lived there with her family for over 10 years.
3.
James E. Doll resides with his wife at 10312 E. 2043rd Street in Cass County, Missouri, where he can see the South Harper Power Plant from his bedroom window.  Mr. Doll has owned 9.9 acres at this address for over 18 years.
4.  
Each of these three Nearby Residents live adjacent to or in very close proximity to the South Harper Power Plant and are the landowners who are the most severely impacted by the presence of this power plant.  The Nearby Residents oppose Aquila’s Application.  Each of these three Nearby Residents have suffered significant loss in value to their property, high levels of noise, increased pollution and other nuisances as a result of the South Harper Power Plant being built so close to their homes.  The Nearby Residents are not currently members of STOPAQUILA.ORG.  No other party seeks to intervene exclusively on behalf of these residents who reside so close to the power plant.  The interests of the Nearby Residents are different from the interests of the general public or of any other party, and thus it would serve the public interest to allow their intervention in this matter.
5.
Correspondence, communications, orders and any decision in this matter should be addressed to:



John B. Coffman



Attorney at Law



871 Tuxedo Blvd.



St. Louis, MO  63119-2044


Ph: (573) 424-6779



E-mail: john@johncoffman.net



and



     Matthew Uhrig


     Lake Law Firm


     3401 Truman Blvd.



     Jefferson City, MO  65109



     Ph: (573) 761-4795


     Fax: (573) 761-4220


     E-mail:  muhrig_lakelaw@earthlink.net
6.
This case involves an after-the-fact attempt by Aquila to obtain permission for a power plant and substation that it has already built.  Notably, Aquila chose to build these facilities after an injunction was issued enjoining Aquila from building the power plant, and that injunction was upheld on appeal.  Aquila still has not received Cass County approval for construction of the South Harper Power Plant and is not currently seeking such approval.  
Although the Nearby Residents do not concede that the Public Service Commission (Commission) has the jurisdiction or legal authority to grant the relief that Aquila seeks in this matter, the Nearby Residents would be adversely affected by a decision granting the relief sought in Aquila’s Application, and thus they oppose it.
7.
On February 15, 2006, Aquila filed a Motion requesting, among other things, an expedited procedural schedule in this matter, including a public hearing that it wants held during the week of March 13, 2006.  The Nearby Residents oppose this proposed procedural schedule as insufficient to allow adequate discovery and preparation, and as such would violate their due process rights.  The Commission has absolutely no obligation to be rushed by Aquila and the dilemma that Aquila has brought upon itself by ensuring disposition of this case by May 2006.  Accelerating the procedural timetable for this first-of-its-kind case would not serve the public interest and would detrimentally impact the due process rights of those interested parties who have the least resources to participate in this matter.
8.  
The Nearby Residents strongly disagree with Aquila that the Commission has the ability to grant the relief requested.  The Nearby Residents do not believe that the Commission has the jurisdiction or the legal authority to issue binding decisions regarding local zoning matters or to preempt local zoning authority.  Moreover, Aquila’s current request cannot lawfully be considered by the Commission pursuant to Section 393.170.2 RSMo. 2000 or the Commission’s Rules, because Aquila has not yet “received the required consent of the proper municipal authorities” (in this case, from Cass County) for the specific certificate requested in its Application.  Ibid.
WHEREFORE, the Nearby Residents respectfully request that the Commission grant its Application to Intervene, entitling it to fully participate as a party to this proceeding.

Respectfully submitted,







/s/ John B. Coffman




___________________________________






John B. Coffman

      MBE #36591







Attorney at Law







871 Tuxedo Blvd.







St. Louis, MO  63119-2044






Ph: (573) 424-6779







E-mail: john@johncoffman.net






and






/s/ Matthew Uhrig







___________________________________







Matthew Uhrig                          MBE #49750







Lake Law Firm







3401 West Truman Blvd.







Jefferson City, MO  65109







Ph: (573) 761-4790







Fax: (573) 761-4220



     

          E-mail:  muhrig_lakelaw@earthlink.net
Attorneys for Frank Dillon, Kimberly Miller, and James E. Doll
CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the following this 27th day of February 2006:

General Counsel’s Office


Office of the Public Counsel


Missouri Public Service Commission
P.O. Box 2230

P O Box 360




Jefferson City, MO  65102

Jefferson City MO  65102




James C. Swearengen


Stuart Conrad

Brydon Swearengen & England

Finnegan, Conrad & Peterson

P.O. Box 456




3100 Broadway, Suite 1209

Jefferson City, MO 65102


Kansas City, MO 64111

Major Craig Paulson


Shelley Woods

Federal Executive Agencies

Attorney General’s Office

139 Barnes Drive



P.O Box 899

Tyndall Air Force Base, FL 32403

Jefferson City, MO 65102

Jeffery Keevil



William Steinmeier

Stewart & Keevil



William D. Steinmeier, P.C.

4603 John Garry Drive, Suite 11

2031 Tower Drive, P.O. Box 104595

Columbia, MO 65203


Jefferson City, MO 65110-4595

Paul DeFord




Mark Comley

Lathrop & Gage



Newman, Comley & Ruth

2345 Grand Blvd., Suite 2800

Monroe Bluff Executive Ctr.

Kansas City, MO 64108


601 Monroe St., Suite 301







P.O. Box 537







Jefferson City, MO 65102-0537

Gerard Eftink



Debra Moore

P.O. Box 1280



Cass County Courthouse

Raymore, MO 64083


102 E. Wall







Harrionsville, MO 64701






/s/  John B. Coffman







John B. Coffman
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