BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Union Electric
Company d/b/a Ameren Missouri’s
Tariff to Increase Its Revenues for
Electric Service.

Case No. ER-2014-0258
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PUBLIC COUNSEL’S SUR-SUR-REPLY

COMES NOW the Missouri Office of the Public Counsel (“Publiounsel”) and
for its Sur-Sur-Reply to the Sur-Reply filed by OniElectric Company d/b/a Ameren
Missouri’'s (“Ameren”) on October 13, 2014, states:

Background

1. On September 24, 2014, Public Counsel filed guRst for Order that
asked the Commission to strike for lack of founolatand for failure to comply with the
Commission’s rules, those portions of Union Elec@€ompany d/b/a Ameren Missouri’s
(“Ameren”) tariff sheets requesting a continuatiof its Fuel Adjustment Clause
(“FAC”), as well as the pre-filed testimony purdag to support the FA&. The Request
for Order explains that Ameren did not provide anptete explanation of costs or
revenues to be considered under the FAC as regoy&dCSR 240-3.161(3)(H) and (l),
and Ameren did not provide sufficient customer e®tas required by 4 CSR 240-
3.161(3)(A) and 4 CSR 240-20.090(2)(D).

2. On October 1, 2014, Ameren responded and arthedits filings are
consistent with Ameren’s past filing practices, dhdt the rules requiring a “complete

explanation” of costs and revenues only requirearative explanation of the costs and

! SeeRequest for Order, Case No. ER-2014-0258, Doc 68{September 24, 2014).



revenues” that are to be included in the FAG\ccording to Ameren’s response, the
burden of compiling the details of Ameren’s fuestand revenue calculations should be
upon Public Counsel and all other parties, not Aamer

3. Public Counsel replied on October 9, 2014, w&hReply Suggestions in
Support of the Office of the Public Counsel’s Resjifer Order (“Reply Suggestions®).
The Reply Suggestions explained that Ameren sezksproperly shift the burden in
discovery away from Ameren and onto the other esiiti the casg.Public Counsel also
noted that this shift in burden from what the refesisions incentivizes Ameren to delay
and dissemble its responses to discovery reqbiests.

Sur-Sur-Reply to Ameren’s Sur-Reply

4. On October 13, 2014, Ameren filed a sur-replftdlic Counsel’'s Reply
Suggestion$. Once again Ameren’s primary argument is thapést practice in FAC
filings should dictate the Commission’s applicatiof the rule in the instant caSe.
However, no prior decisions address the specifodasraised here. Merely because an
FAC filing has not been challenged previously undae Commission’s filing
requirements, does not mean that the filing wasicserfit then or now under the rules,

nor does it mean that the present filing is suffiti

Z1d.

% SeeAmeren Missouri's Response to Office of the PuBlitinsel's Request for Order, Case No.
ER-2014-0258, Doc. No. 67 (October 1, 2014).

* SeeReply Suggestions in Support of the Office of thliz Counsel's Request for Order, Case
No. ER-2014-0258, Doc. No. 68 (October 9, 2014).

°1d.

°1d.

" SeeAmeren Missouri's Reply to the Office of the Palfliounsel's Reply Suggestions in
Support of the Public Counsel's Request for Oirdase No. ER-2014-0258, Doc. No. 73
(October 13, 2014)(“Sur-Reply™).

®1d. at pp. 2-3.



5. Ameren’s arguments suggest that the FAC is &abkshed practice that
has been in place for a long time. However, Ameréinst FAC was issuegust five
years agoin 2009° The Commission’s FAC practices and processes are ared it is
highly misleading for Ameren to suggest that Pulilmunsel is proposing an approach
that is inconsistent with an established practiCwer the last five years, Ameren’s FAC
tariff has changed considerably. The originalftapproved in 2009, in Case No. ER-
2008-0318, consisted only of Sheet Nos. 98 to 98172010, Case No. ER-2010-0036,
Original Sheet Nos. 98.8 to 98.14 were added. 0f12 Case No. ER-2011-0028,
Original Sheet Nos. 98.15 to 98.21 were added. [Hsé and largest addition to
Ameren’s FAC tariff occurred in the last rate caSase No. ER-2012-0166, when an
additional ten pages were added as Original Shext N8.22 to 98.31, including
requirements regarding the Midcontinent Indepen&sstem Operator, Inc. (MISO).

6. Ameren’s response also addresses the issuee d0h?2 FAC filing and
whether Ameren’s 2012 FAC filing properly disclosetat transmission charges were
included in the FAC® Ameren argues that it did not act in bad faithewtit failed to
disclose that transmission costs were includedsnFAC proposal! This argument
misses the point. Public Counsel’s intention heneot to criticize Ameren’s reasons for
not including the transmission data in the last dase FAC filing and Public Counsel
declines Ameren’s invitation to re-litigate theuss Rather, Public Counsel raises this

point because lessons learned from the last ratestould help guide this rate case. The

° Report and Ordetn the Matter of Union Electric Company, d/b/a AerUE’s Tariffs to
Increase its Annual Revenues for Electric Seniase No. ER-2008-0318, Doc. No. 589
(January 27, 2009).

12 SeeAmeren Missouri's Sur-Reply at p. 3.
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primary FAC lesson learned in the last rate cagias the filing practice followed by
Ameren was insufficient to provide support for udihg the transmission costs in the
FAC and, therefore, insufficient for the partiesenithey looked to Ameren’s evidence
for transmission-related cost data. There is nestion that because Ameren’'s 2012
filing did not provide the complete explanationaafsts required by the rule, significant
procedural delay occurred, including a round otitesny filed after the start of the
evidentiary hearing. Ameren should not be permhiteerepeat that process here, as they
clearly intend without intervention by the Commassi The only way to ensure adequate
provision of material information to the partiesdato disincentivize delay in a time-
sensitive case, is to require Ameren and all atiibties with an FAC to comply with the
rules. 4 CSR 240-3.161(3)(H) and (I). Granting lRuBounsel’'s Request for Order is in
the public interest because it will improve an equate practice to which Ameren
desperately clings despite the obvious flaws of gractice and the harm it causes the
other parties, and ultimately, the harm it imposeshe Commission’s efforts to reach a
just result.

7. Data requests issued in the present case gigmriithe relief requested
by Public Counsel because they substantiate Puiignsel’s concerns that by not
providing the necessary detail in its initial ratese filing, Ameren is shifting the burden
of discovery onto other parties and engaging ire-worn practice of delay. In its most
recent pleading, Ameren suggested its lack of cmmpé with the minimum filing

requirements is excusable because it provided msggoto Public Counsel's data



requests on October 10. But the substance of Ameren’s responses illiestrahe
difficulties that Ameren’s delays and half-answargose on this case. For example,
Public Counsel's Data Request No. 8005 sent to Ameyn September 17, 2014,
requested a complete explanation of all the céstsAmeren is requesting be recovered
in its FAC. Ameren’s late reply simply states thatcomplete explanation of all costs
was provided in the MFR’s included in Ms. Barnessttmony.*® However, the MFRs
referenced in the response did not include alhefdosts detailed in Ameren’s exemplar
tariff sheets, thus forcing Public Counsel to isfallow up Data Request No. 80054.
Public Counsel issued a similar follow-up Data ResjuNo. 8006.1 regarding
unsubstantiated revenue claims. However, Publicn€alushould NOT be forced to
request, and request again, the cost and revertag decessary to support Ameren’s
FAC request. This information, under the rulexuith have been in the initial filing.
The follow-up data request shown in Attachment Alaxs in detail why Ameren’s
answers were not responsive to the inquiry. Anisranresponsive answers have now
caused further delay and a further shift in thedbaorof discovery from what the rule
envisions.

8. Public Counsel is not alone in dealing with scdvery burden which the
rules state it should not have to bear. The Staf forced to issue data requests on
Ameren’s FAC filing because Ameren failed to inauall minimally-required data in its

initial submission. Without the minimal data it deethe Staff was forced to submit data

12 Responses to that data request were due on Odtolfemeren only provided the responses
after Public Counsel advised the Commission thaesem, despite its protestations of timeliness
in discovery, had not responded to Pubic Counsetjgests.

3 This is the type of circular response Ameren mtesieven when it knows the adequacy of its
initial filing is contested.



requests and follow-up data requests when Ameran®ver to Staff was similar to
Ameren’s answer to Public Counsel, stating thatittiermation requested was in the
testimony of Ameren witness Lynn BarriésThe Staff's follow-up Data Request No.
MPSC 0272.1 states:

The Company'’s response to data request 0272 digroetde the requested
data and is therefore considered unresponsive eindetht, because it merely
referenced the filed testimony of Company witnessrl Barnes’ direct
testimony and did not provide the requested additicnformation which is
needed for Staff's review. The original data requeated in part “...Please
provide, in tabular format, a summary listing foreey Ameren Missouri
generating unit that is being requested to be deduin the FAC, the latest
date the heat rate and/or efficiency tests wereducted, a footnote or
reference to where the documented test resultbedound and a reference
to any requested and/or approved variance of thanission Rule for the
heat rate testing requirements. This summary tghkleaddition to the actual
heat rate test reports and only providing a refaedn the test reports will not
satisfy this request. ” The Company’s responsenditi provide any of the
requested information and staff is requesting thatCompany specifically
address the items in this request. Staff's positgothat it is the Company’s
responsibility to submit the information as reqditey 4 CSR 240-3.161 in
the Company’s direct testimony for this rate cadéthout the requested
information Staff cannot confirm that the Compangshmet the filing
requirements to continue the FA@mphasis added].

Public Counsel is clearly not alone in its struggledeal with Ameren’s deficient initial
filing.

9. The statute authorizing the Commission to appr6ACs for electric
utilities states specifically that the Commissiserto consider “all relevant factors which
may affect the cost or overall rates and charges2nwconsidering an FA&. There
should be no question that all costs and revenvesradevant to the Commission’s

determination because 95% of all such costs woaldhdrne by ratepayers. Therefore,

14 Data requests 8005, 8005.1, 8006 and 8006.1 ehat! hereto asttachment A.
15 Staff's data requests 0272 and 0272.1 are attauéretio as Attachment B.
1%§ 386.266.4, RSMo Supp. 2013.



the Commission’s rule requiring all costs and remento be completely explained up
front with specific account information identifiew, plainly necessary to reaching a just
and reasonable result on this issue, and the holeld be enforced.

10. Ameren’s approach towards its FAC request, #sdapproach in
responding to Public Counsel’'s Request for Ordeggests that Ameren considers the
FAC to be an automatic right rather than a meclmanisbe granted at the Commission’s
discretion. In this instance, by considering te&CRo be a right that does not require
substantial support, Ameren is abusing the proestblished by the Commission. Such
abuse should not be rewarded by allowing Amergoutsue an FAC in the present case
based on only the incomplete summary data providketh Ameren’s direct case.
Accordingly, an order striking Ameren’s FAC tardhd testimony is wholly appropriate
and in the public interest.

WHEREFORE, the Office of the Public Counsel resfpdigt offers this sur-sur-
reply to Ameren’s October 13, 2014 sur-reply, anges the Commission to grant the

Request for Order and strike the tariff and testiyneegarding the FAC.

Respectfully submitted,

OFFICE OF THE PUBLIC COUNSEL

By:___/s/ Marc D. Poston
Marc D. Poston  (#45722)
Chief Deputy Counsel
P. O. Box 2230
Jefferson City MO 65102
(573) 751-5558
(573) 751-5562 FAX
marc.poston@ded.mo.gov




CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing haaeen mailed, emailed or hand-delivered
to all counsel of record this #3lay of October 2014.

Missouri Public Service Commission
Kevin Thompson

200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
Kevin.Thompson@psc.mo.gov

Missouri Retailers Association
Stephanie S Bell

308 East High Street, Suite 301
Jefferson City, MO 65101
sbell@blitzbardgett.com

Natural Resources Defense Council
Henry B Robertson

319 N. Fourth St., Suite 800

St. Louis, MO 63102
hrobertson@greatriverslaw.org

Sierra Club

Sunil Bector

85 Second Street, 2nd Floor
San Francisco, CA 94105-3441
sunil.bector@sierraclub.org

Sierra Club

Henry B Robertson

319 N. Fourth St., Suite 800
St. Louis, MO 63102
hrobertson@greatriverslaw.org

Missouri Public Service Commission
Office General Counsel

200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
staffcounselservice@psc.mo.gov

Missouri Retailers Association
Thomas R Schwarz

308 E High Street, Ste. 301
Jefferson City, MO 65101
tschwarz@blitzbardgett.com

Renew Missouri

Andrew J Linhares

910 E Broadway, Ste 205
Columbia, MO 65201
Andrew@renewmo.org

Sierra Club

Thomas Cmar

5042 N. Leavitt St., Ste. 1
Chicago, IL 60625
tcmar@earthjustice.org

Union Electric Company
Russ Mitten

312 E. Capitol Ave

P.O. Box 456

Jefferson City, MO 65102
rmitten@brydonlaw.com



Union Electric Company
James B Lowery

111 South Ninth St., Suite 200
P.O. Box 918

Columbia, MO 65205-0918
lowery@smithlewis.com

Union Electric Company

Wendy Tatro

1901 Chouteau Avenue

St. Louis, MO 63166-6149
AmerenMOService@ameren.com

City of Ballwin, Missouri
Leland B Curtis

130 S. Bemiston, Suite 200
St. Louis, MO 63105
lcurtis@lawfirmemail.com

City of Ballwin, Missouri
Edward J Sluys

130 S. Bemiston, Suite 200
St. Louis, MO 63105
esluys@lawfirmemail.com

City of O'Fallon, Missouri
Leland B Curtis

130 S. Bemiston, Suite 200
St. Louis, MO 63105
lcurtis@lawfirmemail.com

City of O'Fallon, Missouri
Edward J Sluys

130 S. Bemiston, Suite 200
St. Louis, MO 63105
esluys@lawfirmemail.com

IBEW Local Union 1439
Sherrie Hall

7730 Carondelet Ave., Ste 200
St. Louis, MO 63105
sahall@hammondshinners.com

Union Electric Company

Matthew R Tomc

1901 Chouteau

St. Louis, MO 63166
AmerenMOService@ameren.com

City of Ballwin, Missouri
Carl J Lumley

130 S. Bemiston, Ste 200
St. Louis, MO 63105
clumley@lawfirmemail.com

City of Ballwin, Missouri
Robert Jones

130 S. Bemiston, Suite 200
Clayton, MO 63105
rejones@lawfirmemail.com

City of O'Fallon, Missouri
Carl J Lumley

130 S. Bemiston, Ste 200
St. Louis, MO 63105
clumley@lawfirmemail.com

City of O'Fallon, Missouri
Robert Jones

130 S. Bemiston, Suite 200
Clayton, MO 63105
rejones@lawfirmemail.com

Consumers Council of Missouri
John B Coffman

871 Tuxedo Blvd.

St. Louis, MO 63119-2044
john@johncoffman.n

IBEW Local Union 1439

Emily Perez

7730 Carondelet Ave., Suite 200
St. Louis, MO 63105
eperez@hammondshinners.com



Midwest Energy Consumers Group
David Woodsmall

807 Winston Court

Jefferson City, MO 65101
david.woodsmall@woodsmalllaw.com

Missouri Industrial Energy Consumers
(MIEC)

Edward F Downey

221 Bolivar Street, Suite 101
Jefferson City, MO 65101
efdowney@bryancave.com
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Missouri Division of Energy
Jeremy D Knee

301 West High Street

P.O. Box 1157

Jefferson City, MO 65102
jeremy.knee@ded.mo.g

Missouri Industrial Energy Consumers
(MIEC)

Diana M Vuylsteke

211 N. Broadway, Suite 3600

St. Louis, MO 63102
dmvuylsteke@bryancave.com

/s/ Marc Poston




