BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of KCP&L Greater Missouri )
Operations Company’s Request for Authority to ) File No. ER-2012-0175
Implement A General Rate Increase for Electric Service. )

DOGWOOD ENERGY, LL.C’S RESPONSE TO GMO’S
APPLICATION FOR REHEARING

COMES NOW Dogwood Energy, LLC (“Dogwood”) and for its
Response to KCP&L Greater Missourt Operations Company’s (GMO)

Application for Rehearing states to the Commission:

ISSUE: CROSSROADS ENERGY CENTER

GMO disregards the Commission’s conclusions: (1) that it had
already recently ruled on the Crossroads valuation and transmission issues in
File No. ER-2010-0356; (2) that GMO failed to convince the Commission
that it should change its prior decisions; and (3) that in any event
administrative and judicial economy weighed against changing those prior
decisions because of the pending appeal. (Report and Order, p. 52-54).
Instead, GMO seems to pretend that the Commission completely ignored its
prior decisions and made totally new and unrelated decisions. As a result,

GMO does not challenge the Commission’s actual determinations in this



case, does not properly present an issue for rehearing pursuant to Section
386.500, and hence preserves no issue for appeal regarding Crossroads.

The Commission’s actual decision not to revisit the merits of its prior
determinations about Crossroads was well within its discretion pursuant to
Sections 386.430 and 386.490. While the Commission is not strictly bound
by stare decisis or res judicata, it has also long recognized that “where a
particular situation has previously been presented to the Commission, and
conclusions announced with respect thereto, the views so announced are
controlling unless conditions are made to appear in a subsequent
presentation which justifies or requires a different conclusion.” In Re Home
Tel. Co., 23 Mo PSC 367, 379 (1937)(cited in 79 ALR2d 1126). Ina 1982
Missouri Public Service Company decision, the Commission similarly
stated: “the Commission certainly has the authority to establish and follow
reasonable consistent principles and guidelines in approaching issues which
are presented to the Commission for decision with some frequency.” 25 Mo
PSC (NS) 139. The courts have indicated that the reason agencies are not
bound by prior decisions is so that they can correct prior errors, not so that
they can be compelled to make the same decision over and over again,
Mitchell v. City of Springfield, 410 SW2d 585, 589-90 (Mo App 1966), revd

on other grounds 425 SW2d 143 (Mo 1968).



In its Application for Rehearing, GMO not only fails to address the
Commission’s express decision that GMO did not provide any reason that it
should exercise discretion to change its prior decisions, but in addition GMO
does not even raise any new arguments. Instead, it simply rehashes its post-
hearing briefs that the Commission has already found to be unpersuasive.
Indeed, GMO concedes that its Application simply reiterates its criticisms of
the prior decisions. (Application para. 56). GMO makes no attempt
whatsoever to demonstrate why the Comunission should not have decided to
wait for the final outcome of the pending appeal.

Moreover:

- the Commission does fully articulate in findings and conclusions the
basis for its decision, which again was a determination not to reconsider the
merits of the valuation and transmission decisions from its prior Report and
Order now pending appeal (Report and Order, p. 52);

- GMO was not entitled to new decisions on Crossroads issues just
because it asked for them based on the same arguments it had presented
before, but rather had to overcome the initial burden of convincing the
Commission that it should reconsider its prior decisions (Report and Order,

p. 53, 58);



- the Commission expressly identified GMO’s arguments and found
they were not persuasive (Report and Order, p. 55-56);

- as the Commission found and concluded, there 1s no evidence in the
Record that GMO or GPE incurred any “cost” to acquire the purchase power
agreement for Crossroads from Aquila (Report and Order, p. 56);

- GMO conceded at page 61 of its Brief that there was no evidence of
cost and that it was actually arguing only about purported “original value”;

- as found and concluded by the Commission, Staff did provide
substantial evidence regarding “fair value” (Report and Order, p. 57);

- the Commission found and concluded that it should stand by its prior
decision to construct a surrogate value for Crossroads given the
inappropriate location of the plant in Mississippi, rather than place no value
on it at all (Report and Order, p. 57);

- the Commission expressly found that the high cost of transmission
from Mississippi is not outweighed by lower fuel costs, as compared to a
plant location more proximate to load, in part because GMO inappropriately
pointed to unnecessary and inflated year-round fuel costs when making its
arguments (Report and Order, p. 54, 58);

- the Commission correctly concluded that its prior decision to

exclude transmission costs from Mississippi did not violate the Filed Rate



Doctrine because it did not find FERC rates to be too high or reduce them to
zero, but rather found that GMO was imprudent to rely on a plant in
Mississippi, and therefore, it should not be using any interstate transmission
service at all (Report and Order, p. 59);

- the cases cited by GMO are not applicable because the Commission
did not substitute its judgment for that of FERC as to the reasonableness of
interstate transmission rates, but rather held that the plant should be valued
as if located in Missouri without the need for any such transmission; See,
e.g., Pike County Light & Power Co.-Elec. Div. v. Pennsylvania Pub. Util.
Comm'n, 77 Pa. Cmwlth. 268, 465 A.2d 735, 738 (1983); Kentucky W.
Virginia Gas Co. v. Pennsylvania Pub. Util. Comm'n, 837 F.2d 600, 609 (3d
Cir. 1988); 2 Law of Independent Power Appendix 8§ (2012) at note 121;

- GMO continues to erroneously portray its internal opinion, based on
its self-serving assumptions, as an indisputable fact that Crossroads was its
lowest cost option, and ignores the Commission’s hoiding based on all the
evidence presented by all the parties, that: “to recognize the marginal value
of purchased power from Crossroads does not constitute an endorsement of

its inflated cost” (Report and Order, p. 59).



Thus, in all respects, GMO fails to file a proper application for
rehearing or raise any basis for further action 1in this proceeding concerning
Crossroads.

Conclusion

The Commission should deny GMO’s Application for Rehearing of
the Report and Order in this case, as it pertains to the Crossroads Energy
Center. GMO did not comply with Section 392.500 RSMo, in that it fails to
seek rehearing “in respect to any matter determined therein” and in that it

fails to provide “sufficient reason” for rehearing.

CURTIS, HEINZ,
GARRETT & O'KEEFE, P.C.

s/ Carl J. Lumley

Carl J. Lumley, #32869

130 S. Bemiston, Suite 200
Clayton, Missouri 63105
(314) 725-8788

(314) 725-8789 (Fax)
clumley@lawfirmemail.com

Attorneys for Dogwood Energy, LLC
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Missouri Public Service Commission
Office General Counsel

200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
GenCounsel(@nscino.gov

Phone: 573-751-2690

Fax: 573-751-9285
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Lewis Mills
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P.O. Box 2230
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AG Processing, Inc

Stuart Conrad

3100 Broadway, Suite 1209
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Phone: 816-753-1122
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Mark W, Comley

601 Monroe Street, Suite 301
Jefferson City, MO 65102-0537
comievm{@ncrpe.com

Phone: 573-634-2266

Fax: 573-636-3306




Consumers Council of Missouri
John B. Coffman

871 Tuxedo Blvd.

St. Louis, MO 63119-2044
iohn(@johncoffman.net

Phone: 573-424-6779

Federal Executive Agencies
Steven E. Jones

1104 SE Talonia Drive

Lees Summit, MO 64081
sejcal@kerr.com

Phone: 816-926-1658

KCP&L Greater Missouri Operations Company
Lisa A. Gilbreath

4520 Main, Suite 1100

Kansas City, MO 64111
Lisa.gilbreath(@snrdenton.com

Phone: 816-460-2655

Fax: 816-531-7545

KCP&L Greater Missouri Operations Company
James M Fischer

101 Madison Street, Suite 400

Jefferson City, MO 65101

ifischerpc(@aoci.com

Phone: 573-636-6758

Fax: 573-636-0383

KCP&L Greater Missouri Operations Company
Heather A. Humphrey

PO Box 418679

1200 Main

Kansas City, MO 64141-9679

Heather Humphrev(@kepl.com

Phone: 816-556-2335

KCP&L Greater Missouri Operations
Karl Zobrist

4520 Main Street, Suite 1100

Kansas City, MO 64111
karl.zobristi@snrdenton.com

Phone: 816-460-2545

Fax: 816-531-7545




KCP&L Greater Missouri Operations Company
Roger W Steiner

1200 Main Street, 16th Floor

P.O. Box 418679

Kansas City, MO 64105-9679
roger.steiner(@kenl.com

Phone: 816-556-2314

Fax: 816-556-2787

KCP&L Greater Missouri Operations Company
Charles W. Hatfield

230 W. McCarty Street

Jefferson City, MO 65101-1553
chatfield(@stinson.com

Phone: 573-636-6263

Fax: 573-636-6231

Midwest Energy Consumers Group
David Woodsmall

807 Winston Court

Jefferson City, MO 65101

david. woodsmall@woodsmalllaw.com
Phone: 573-797-0005

Fax: 573-635-7523

Midwest Energy Users' Association
Stuart Conrad

3100 Broadway, Suite 1209

Kansas City, MO 64111
stucon(@@icplaw.com

Phone: 816-753-1122

Fax: 816-756-0373

Missouri Department of Natural Resources
Jessica L Blome

221 W. High Street

P.O. Box 899

Jefferson City, MO 65102

Jessica Blome(@ago . mo.gov

Phone: 573-751-3640

Fax: 573-751-8796
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Missouri Gas Energy
Dean L Cooper

312 East Capitol

P.O. Box 456

Jefterson City, MO 65102
deooper@brydonlaw.com
Phone: 573-635-7166
Fax: 573-635-3847

Missouri Gas Energy
Todd J Jacobs

3420 Broadway

Kansas City, MO 64111
todd.jacobs@sug.com
Phone: 816-360-5976
Fax: 816-360-5903

Missouri Industrial Energy Consumers (MIEC)
Diana M. Vuylsteke

211 N. Broadway, Suite 3600

St. Louis, MO 63102
dmvuvlsteke@brvancave.com

Phone; 314-259-2546

Fax: 341-259-2020

Missouri Public Service Commission
Nathan Williams

PO Box 360

200 Madison Street, Suite 800
Jefferson City, MO 65102

Nathan. Williams@psc.mo.gov

Natural Resources Defense Council
Shannon Fisk

1617 John F. Kennedy Blvd., Suite 1675
Philadelphia, PA 19103
sfisk@earthjustice.ore

Phone: 212-791-1881 Ext 8239

Natural Rescurces Defense Council
Henry B. Robertson

705 Olive Street, Suite 614

St. Louis, MO 63101

hrobertson{i greatriverslaw.org
Phone; 314-231-4181
Fax:314-231-4184
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Renew Missouri

Shannon Fisk

1617 John F. Kennedy Blvd., Suite 1675
Philadelphia, PA 19103
sfisk@earthjustice.org

Phone: 212-791-1881 Ext 8239

Renew Missouri

Henry B. Robertson

705 Olive Street, Suite 614

St. Louis, MO 63101
hrobertson{@ereatriverslaw.org
Phone: 314-231-4181

Fax: 314-231-4184

Sierra Club

Shannon Fisk

1617 John F. Kennedy Blvd., Suite 1675
Philadelphia, PA 19103
sfisk{@earthjustice.org

Phone: 212-791-1881 Ext 8239

Sierra Club

Henry B. Robertson

705 Olive Street, Suite 614

St. Louis, MO 63101
hrobertson@greatriverslaw.org
Phone: 314-231-4181

Fax: 314-231-4184

Union Electric Company

James B. Lower

PO Bex 918

111 South Ninth Street, Suite 200
Columbia, MO 65205-0916
lowery(@smithlewis.com

Phone: 573-443-3141

Fax: 573-448-6686
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Union Electric Company
Thomas M. Byrne

PO Box 66149 (MC 1310)

1901 Chouteau Avenue

St. Louis, MO 63166-6149
AmerenMOServicel@ameren.com
Phone: 314-554-2514

Fax: 341-554-4014

United States Air Force-Whiteman AFB
Steven E. Jones

1104 SE Talonia Drive

Lees Summit, MO 64081
sejcaj@ke.rr.com

Phone: 816-926-1658

United States Department of Energy
Therese LeBlanc

PO Box 419159

2000 E. 95™ Street

Kansas City, MO 64141
tleblanc@kep.com

Phone: 816-997-7149




