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Q.
Please state your name, title, and business address.

A.
Ryan Kind, Chief Energy Economist, Office of the Public Counsel, P.O. Box 2230, Jefferson City, Missouri 65102.

Q.
Please summarize your educational and employment background.

A.
I have a B.S.B.A. in Economics and a M.A. in Economics from the University of Missouri-Columbia (UMC).  While I was a graduate student at UMC, I was employed as a Teaching Assistant with the Department of Economics, and taught classes in Introductory Economics, and Money and Banking, in which I served as a Lab Instructor for Discussion Sections.

My previous work experience includes several years of employment with the Missouri Division of Transportation as a Financial Analyst.  My responsibilities at the Division of Transportation included preparing transportation rate proposals and testimony for rate cases involving various segments of the trucking industry.  I have been employed as an economist at the Office of the Public Counsel (Public Counsel or OPC) since 1991.

Q.
Have you testified previously before this commission?

A.
Yes, prior to this case I submitted written testimony in numerous gas rate cases, several electric rate design cases and rate cases, as well as other miscellaneous gas, water, electric, and telephone cases.

Q.
Have you provided comments or testimony to other regulatory or legislative bodies on the subject of electric utility regulation and restructuring?

A.
Yes, I have provided comments and testimony to the Federal Energy Regulatory Commission (FERC), the Missouri House of Representatives Utility Regulation Committee, the Missouri Senate’s Commerce & Environment Committee and the Missouri Legislature’s Joint Interim Committee on Telecommunications and Energy.

Q.
Have you been a member of, or participant in, any work groups, committees, or other groups that have adressed electric utility regulation and restructuring issues?

A.
Yes.  I was a member of the Missouri Public Service Commission’s (the Commission’s) Stranded Cost Working Group and participated extensively in the Commission’s Market Structure Work Group.  I am currently a member of the Missouri Department of Natural Resources Weatherization Policy Advisory Committee, the National Association of State Consumer Advocates (NASUCA) Electric Committee, and both the Operating Committee and the Standards Authorization Committee of the North American Electric Reliability Council (NERC).  I have served as the public consumer group representative to the Midwest ISO’s (MISO’s) Advisory Committee.  During the early 1990s, I served as a Staff Liaison to the Energy and Transportation Task Force of the President’s Council on Sustainable Development.

I.   INTRODUCTION

Q.
Please summarize Public Counsel’s position on AmerenUE’s application to permit the provision of regulated electric service to Noranda pursuant to a 15-year contract.

A.
In responding to this question, I have assumed that the Commission has the legal authority to authorize AmerenUE’s request to provide fully regulated electric service to Noranda.   Public Counsel filed a Legal Memorandum in this case on January 18, 2005 discussing the Commission’s jurisdiction regarding electric service to an “aluminum smelting facility”.  This testimony will not address those legal issues and the recommendations contained herein are made irrespective of those issues.

AmerenUE should be allowed to provide regulated service to Noranda so long as it is done in accordance with terms and conditions that ensure no adverse impact on the public interest (i.e., future electric rates for AmerenUE’s existing consumers). Unfortunately, AmerenUE is seeking to have Noranda served under a detailed set of terms and conditions that clearly do not protect the public from future detrimental impacts.  Public Counsel believes that the Commission’s approval of this application, as proposed, would not adequately protect AmerenUE’s existing customers from future adverse rate impacts related to the approval of this application.

While I am concerned with the proposed terms and conditions for providing service to Noranda, we believe it would be possible to modify those terms and conditions in a manner that allows Noranda to benefit from becoming a customer that receives regulated service from AmerenUE, while ensuring that the approval of this application does not lead to detrimental impacts for AmerenUE’s existing customers.  This testimony outlines an alternative set of terms and conditions for providing regulated electric service to Noranda in a manner that protects AmerenUE’s existing customers from adverse impacts.

Q.
Please provide a brief description of the approvals that AmerenUE is seeking through its Application in this case.

A.
AmerenUE is seeking approval from the Commission to expand its service territory to include Noranda’s aluminum smelting facilities near New Madrid, Missouri so that it can provide regulated retail service to Noranda’s facilities pursuant to a contract that the Company has entered into with Noranda Aluminum, Inc. (Noranda). The prayer for relief on page ten of AmerenUE’s application contains numerous items including requests for:

· A certificate of public convenience and necessity that would extend AmerenUE’s service territory to include Noranda’s facilities.

· Commission findings that: (1) the extended service territory and service to Noranda pursuant to the requested certificate of public convenience and necessity and (2) the proposed Large Transmission Service Rate (LTS) tariff are both “prudent for ratemaking purposes.”

· Commission approval of the proposed LTS tariff with an effective date of June 1, 2005.

Q.
What are AmerenUE and Noranda trying to accomplish through this application?

A.
AmerenUE and Noranda are seeking to satisfy the following objectives via this application:

· AmerenUE is seeking to become Noranda’s exclusive supplier for a period of 15 years pursuant to the terms, conditions and initial rates in the special contract that the Company has negotiated and entered into with Noranda.

· Noranda is seeking to have AmerenUE become its exclusive supplier for a period of 15 years pursuant to the terms, conditions and initial rates in the special contract that Noranda has negotiated and entered into with AmerenUE.

· Both AmerenUE and Noranda are seeking to manage the regulatory risk (from AmerenUE’s and Noranda’s separate perspectives) associated with Noranda taking regulated service from AmerenUE subject to the authority of the Commission.  The management of this risk appears to have prompted the creation of the proposed LTS tariff and AmerenUE’s request for a Commission determination in this case that: (1) the extended service territory and service to Noranda pursuant to the requested certificate of public convenience and necessity and (2) the proposed Large Transmission Service Rate (LTS) tariff are both “prudent for ratemaking purposes.”

Q.
What other objectives are AmerenUE or its affiliates seeking to accomplish through this application?

A.
Ameren’s decision to have AmerenUE provide regulated service to Noranda, rather than having one of its non-regulated power marketing and/or generation affiliates provide electric service to Noranda, also appears to have been driven by regulatory risk considerations.

II.  UNIQUE CHARACTERISTICS OF NORANDA’S ELECTRIC NEEDS AND THE PROPOSED TERMS AND CONDITIONS OF SERVING NORANDA

Q.
Please describe the unique nature of Noranda as a utility customer.

A.
The reasons why Noranda is unique include the following:

· Noranda is the largest retail electric customer in Missouri and has a load that is greater than the entire electric load of Springfield, Missouri.

· Noranda is the only retail customer in Missouri that has been authorized by the Missouri legislature (Section 91.026 RSMo.) to purchase electricity directly from any electric service provider.

· Noranda has a very high load factor (usage is nearly constant throughout the day and throughout the year) that will impact the base load generation (coal/nuclear) resource needs and environmental compliance strategies/costs of whatever entity becomes its long-term power supplier.

Q.
Please summarize the unique terms and conditions that AmerenUE and Noranda have agreed upon for the electric service that AmerenUE would provide to Noranda.

A.
The unique terms and conditions under which Noranda would receive service as proposed in this Application include:

· Noranda’s commitment to taking service from UE as a regulated customer is limited to only 15 years.

· AmerenUE’s commitment to providing service to Noranda as a regulated customer is limited to 15 years and contingent upon acquiring additional generating capacity for AmerenUE’s Missouri operations through: (1) prompt approval of AmerenUE’s Metro East Transfer application (Case No. EO-2004-0108) and (2) AmerenUE’s completion of the purchase of its affiliate’s Pinckneyville and Kinmundy CTGs by June 1, 2005.  (The proposed contract is contingent upon these two separate transactions being approved in a manner that is agreeable, at AmerenUE’s subjective discretion.)

· The terms, conditions, and rates under which AmerenUE would provide regulated service to Noranda are specified in a special contract that was negotiated between Noranda and the Company.  Many of the agreed upon terms and conditions appear to be the result of Noranda’s unique characteristics, including its unique ability to acquire power from any willing seller.

· According to the proposed contract, the Commission could approve extending AmerenUE’s service territory to include Noranda’s facilities and either AmerenUE or Noranda could still decline to move forward with the 15 year power supply arrangements for a variety of reasons specified in the contract.  These reasons include modifications to the LTS tariff not agreed to by either Noranda or AmerenUE, regulatory approvals of the Metro East transfer that are deemed unsatisfactory by AmerenUE and certain FERC regulatory approvals that are deemed unsatisfactory by AmerenUE.

III.  PREVIOUS COMMISSION EXPERIENCE WITH REGUALTORY OVERSIGHT OF PROVIDING SERVICE TO CUSTOMERS PURSUANT TO A SPECIAL CONTRACT

Q.
When did the Commission last address the tariff and ratemaking issues associated with special contract customers like Noranda?

A.
The Commission made determinations in a series of electric cases during the mid-to-late 1990s that dealt with special contract electric customers. There were three Kansas City Power & Light (KCPL) cases (Case Nos. EO-95-67, EO-95-181, and ET-97-113) and one Aquila case (Consolidated Case Nos. ER-97-394, ET-98-103, and EC-98-126).  The cases in which special contract customer issues were recently addressed in the most comprehensive manner were Case Nos. EO-95-181 and ET-97-113.  In a later Aquila case, many of the same issues raised in Case No. ET-97-113 were raised again and the Commission determined that:

…the Commission is not opposed to special contract tariffs and has approved such tariffs for use by several electric utilities in this state. However, the Commission agrees with the comments of the Staff in regard to availability, rates and various conditions.  The Commission suggests that UtiliCorp [now named Aquila] refile a tariff similar in nature to the special contract tariffs the Commission has already approved. (Consolidated Case Nos. ER-97-394, ET-98-103, and EC-98-126, Report and Order, p. 62)

After the above quoted order was issued, Aquila filed a tariff similar to the KCPL Special Contract Service tariff that resulted from Case No. ET-97-113.  A copy of the currently effective KCPL Special Contract Service (Schedule SCS) tariff is included as Attachment A to this testimony for easy reference.

Q.
Please describe the availability provisions of the KCPL Special Contract Service (Schedule SCS) tariff.

A.
The KCPL Schedule SCS tariff contains an “Availability” section that contains the following language:

AVAILABILITY

Electric Service is available under this schedule at points on the Company’s existing transmission or distribution facilities located within its retail service area for customers that either have competitive alternatives for serving a portion or all of their electric load requirements or require a special form of service.  The term “competitive alternatives”, as used in this paragraph, refers to alternative (such as self-generation, alternative fuels, or potential location or relocation or expansion of facilities for an existing or potential Customer outside of the Company’s service area) to the Company’s regulated service that are available at the time at which the Company enters into the special contract, and may not be contingent upon a future change in Missouri statutes.  The term “special form of service”, as used in this paragraph, does not refer to services that are substantially the same as services available under other rate schedules or to minor variations from the terms of service available under other rate schedules. (Emphasis added)

In order to receive service under this schedule, the Customer must have a maximum half hour demand in excess of 1000 kW and must enter into a contractual agreement (Special Contract) with the Company.  This schedule is not available for wholesale or resale service or for service to Customers that receive price discounts through the provisions of the Economic Development Rider or Urban Core Development Rider.  The Company will not use undue discrimination in the application of this schedule.  The company reserves the right to determine the applicability or the availability of this schedule to any specific applicant for electric service who meets the above criteria.

The availability criteria that are highlighted in bold in the above quote reflect the Commission’s determination on page 11 of its Report and Order in Case No. ET-97-113 that KCPL’s “generic” special contract tariff “would apply to all similarly situated customers” that “have previously had either competitive alternative or special service characteristics which cannot be met with the generally available tariffs…”  While I believe that Noranda should be served under a special contract tariff, the availability criteria highlighted in the above quote are not the criteria that would be relevant to this special contract tariff.

Q.
Do YOU believe there are other portions of the KCPL special contract tariff that would not be applicable to Noranda’s circumstances?

A.
Yes.  There are several sections of the KCPL SCS tariff that would not be relevant.  Sections of the KCPL SCS tariff that would need to be modified or eliminated to fit the circumstances of Noranda and similarly situated customers include the following:

· Pricing provisions

· Term of Contract and Termination

· Administrative and Facilities Charges

· Contract Documentation

Q.
Why would it be necessary to modify the pricing provision in KCPL’s SCS tariff to fit the circumstances of Noranda and similary situated customers?

A.
The pricing provisions of the KCPL special contract tariff, which envision the possibility of pricing special contract tariff service at something less than fully allocated embedded cost, would not be relevant. The pricing of electric service to Noranda at a level that is less than fully allocated embedded costs (i.e. where the rate only covers variable cost and does not fully recover the customer’s entire share of fixed costs) would lead to detriments for other customers as their rates would increase by the amount needed to cover the portion of Noranda’s allocated share of fixed costs not covered by rates charged to Noranda.

Q.
Does AmerenUE have a special contract tariff that would permit it to provide service to Noranda pursuant to a special contract with Noranda?

A.
No.  Apparently, AmerenUE believes that it could utilize its proposed LTS tariff to provide service pursuant to a special contract.  However, I do not believe that it would be appropriate to provide special contract service to Noranda pursuant to the proposed LTS tariff and believe that providing special contract service pursuant to the proposed LTS tariff: (1) would be detrimental to the public interest and (2) would not result in just and reasonable rates.

IV.  REASONS WHY NORANDA SHOULD BE SERVED UNDER A SPECIAL CONTRACT TARIFF

Q.
Please list the reasons why you believe Noranda should be served under a special contract tariff.

A.
I believe Noranda should be served under a special contract tariff for the following reasons:

· Serving Noranda under a special contract tariff would allow the unique characteristics of Noranda to be accommodated while protecting existing ratepayers from detrimental impacts.

· A special contract tariff is the appropriate manner to serve a customer where some of the key terms and conditions of service are specified in a contract between AmerenUE and one of its large customers.

· Serving Noranda under a special contract tariff will allow the Commission to make ratemaking determinations for Noranda in AmerenUE’s next general rate proceeding that reflect the need to ensure that the provision of regulated service to this unique customer would not have an adverse impact on the rates of other AmerenUE customers.

V.   REASONS WHY NORANDA SHOULD NOT BE SERVED UNDER THE PROPOSED LTS TARIFF

Q.
Please list the reasons why you believe Noranda should not be served under the proposed LTS tariff.

A.
I believe Noranda should not be served under the proposed LTS tariff for the following reasons:

· The proposed LTS tariff is essentially an extension of the special contract that AmerenUE and Noranda have signed.  In fact, the proposed LTS tariff is actually part of the Noranda special contract.  The LTS tariff comprises Exhibit A to the contract and has been incorporated into the contract by item 1.A. on page one of the contract.  Unlike the proposed contract entered into by AmerenUE and Noranda, special contracts (as the Commission has approved in the past) should be designed to fit the parameters of a tariff.  AmerenUE’s proposal is backwards—an attempt to create a tariff designed to fit the parameters of a contract.

· The special contract between AmerenUE and Noranda that has prompted this case appears in Schedule CDN-1 of AmerenUE witness Craig Nelson’s direct testimony.  AmerenUE has indirectly requested approval of at least part of this special contract by requesting the Commission to approve Schedule LTS.  The Commission cannot protect the public interest by only overseeing the portion of the special contract that constitutes the proposed LTS tariff.  Instead, it is necessary for the Commission to consider the contract in its entirety when making a decision on this application.

· It could be argued that the proposed LTS tariff is unduly discriminatory because no other electric customer in the state of Missouri could meet the extremely narrow “Rate Application” (availability) criteria specified in item 6 of the proposed tariff.  These extremely narrow availability criteria include the requirement that the customer “consumed 3 million MWh in the preceding 12 months, or can demonstrate to the Company’s satisfaction that it will consume said amount in the next 12 months if historical data are unavailable.” I am not aware of any retail customers in the state of Missouri that have annual energy consumption anywhere near 3 million MWh, except for Noranda.

· The proposed LTS tariff exposes AmerenUE’s existing customers to the risk of future adverse rate impacts by including an Annual Contribution Factor (ACF) that “shall be eliminated” in AmerenUE’s next general rate proceeding. 

· The proposed LTS tariff exposes AmerenUE’s existing customers to the risk of future adverse rate impacts by specifying the components of various charges and cost categories that would be considered when determining the applicable rates for serving Noranda in AmerenUE’s next general rate proceeding. The various charges and cost categories that should be considered when determining the applicable rates for serving Noranda should not be determined within the context of this expedited case. Rather, these are issues that should be addressed in the context of AmerenUE’s next general rate proceeding.

·  It is not appropriate to serve Noranda under schedule LTS, even if this rate schedule did not have extremely narrow availability criteria, because Noranda is not similarly situated to other customers taking service under AmerenUE’s generally applicable rate schedules due to Noranda’s unique status resulting from Section 91.026 RSMo.  This unique status allows Noranda to take regulated utility service for only a limited period of time, after which it has the right to shop for power from alternative suppliers.  This unique right allows Noranda, absent adequate protections, to leave AmerenUE’s system and potentially impose costs on the remaining ratepayers by forcing them to pay for costs that were incurred to serve the enormous power supply needs of Noranda.

Q.
Would the last reason listed above apply to all of AmerenUE’s generally applicable rate schedules?

A.
Yes.  Noranda’s unique status resulting from Section 91.026 RSMo. differentiates its situation from all of the other similarly situated customers that take service under AmerenUE’s generally applicable rate schedules. My reference to AmerenUE’s generally applicable rate schedules includes the following AmerenUE rate schedules:

· Residential Service

· Small General Service

· Large General Service

· Small Primary Service

· Large Primary Service

· Street & Outdoor Lighting – Company-Owned

· Street & Outdoor Lighting – Customer-Owned

VI.  RECOMMENDATIONS FOR A SPECIAL CONTRACT TARIFF UNDER WHICH AMERENUE WOULD SERVE NORANDA

Q.
Please summarize the remarks you made earlier in this testimony about the extent to which KCPL’s Special Contract Service tariff (Schedule SCS) would need to be modified or eliminated in order to serve as a template for an AmerenUE special contract tariff suitable for service to Noranda?

A.
I noted earlier that the Sections of the KCPL SCS tariff that would need to be modified or eliminated to fit the circumstances of Noranda and similarly situated customers include the Availability section, pricing provisions, the Term of Contract and Termination section, the Administrative and Facilities Charges section, and the Contract Documentation section.

Q.
How could the KCPL Schedule SCS availability section be modified in order to serve as a model for a special contract tariff appropriate for this situation?

A.
Several changes to this section would be necessary. The first paragraph in this section should be modified to delete the language that pertains to “customers that either have competitive alternatives for serving a portion or all of their electric load requirements or require a special form of service.” This language should be replaced with language that limits the availability to:

· Points (locations) that were not within the Company’s retail service area prior to legislation (e.g. Section 91.026 RSMo.) which gives a large retail customer(s) with facilities at such points, the right to purchase its electric supplies from any provider, where such points have been included in an extension of the Company’s service territory for the primary purpose of including the facilities of a large retail customer(s) that possesses the right to purchase its electric supply from any provider.

· Large retail customers that have the right to purchase their electric power supplies from any provider pursuant to legislation such as Section 91.026 RSMo. 

The second paragraph of the KCPL Schedule SCS availability section would only require minor changes so that it references AmerenUE’s economic development riders and any other appropriate riders.

Q.
How could the pricing provisions in KCPL Schedule SCS be modified in order to serve as a template for an AmerenUE special contract tariff suitable for service to Noranda?

A.
I explained earlier in this testimony why the KCPL Schedule SCS pricing provisions would be wholly inappropriate for a special contract tariff under which Noranda and similarly situated customers would take regulated retail service from AmerenUE. The primary objective of the pricing provisions in the special contract tariff used to serve Noranda should be to ensure that the rates under which Noranda is served are at a level sufficient to protect AmerenUE’s existing Missouri retail customers from suffering adverse rate impacts due to this application.

In order to prevent such adverse rate impacts, the rates for Noranda’s electric revenues must be high enough to give AmerenUE a reasonable opportunity to recover sufficient revenues to prevent AmerenUE’s existing customers from suffering adverse rate impacts as a result of this application.  I propose the following criteria for ensuring that rates are set at a level that protects AmerenUE’s exiting customers from adverse rate impacts: 

· Noranda’s rates should be set at level that covers (1) the fully allocated embedded costs associated with providing service to Noranda plus (2) any forgone margins on off-system sales associated with providing service to Noranda that are not offset by Noranda’s contribution to the recovery of fixed production costs. 

· Noranda should either be (1) subject to exit fees that would recover any stranded costs that result from Noranda’s choice to use a supplier other than AmerenUE for some or all of the power supply needs at its aluminum smelting facilities near New Madrid, Missouri or (2) paying some reasonable amount over and above the costs described in the above bullet which would represent a risk premium to compensate AmerenUE’s existing customers for bearing the risk that they may be required to pay increased rates in the future due to stranded costs associated with Noranda’s choice to use a supplier other than AmerenUE after the end of the 15-year term of its contract with AmerenUE.

VII.  SUMMARY OF RECOMMENDATION REGARDING AMERENUE’S APPLICATION TO SERVE NORANDA UNDER A FIFTEEN YEAR CONTRACT. 

Q. Please summarize your position regarding AmerenUE’s Application to extend its service territory and serve Noranda under a 15-YEAR contract.

A.
I support granting AmerenUE a certificate of convenience and necessity that extends AmerenUE’s service territory to include Noranda’s facilities as described in the Application so long as the Commission rejects AmerenUE’s proposed LTS tariff and accepts my proposal for a new AmerenUE special contract tariff.

I oppose AmerenUE’s request in item a. of the prayer for relief on page 10 of the Company’s application regarding Commission determinations that certain aspects of AmerenUE application are “prudent for ratemaking purposes” but support Commission findings that the special contract tariff outlined in this testimony would result in just and reasonable rates.

I support an initial rate of $0.0325/kWh for providing service to Noranda so long as it is very clear that a finding that this rate is just and reasonable at this time is not a predetermination that this rate would be a just and reasonable rate when AmerenUE’s rates are changed in its next general rate proceeding or in some other proceeding where the rates for AmerenUE’s bundled service are addressed in a comprehensive manner.

Q.
Does this conclude your rebuttal testimony?

A.
Yes.
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