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BEFORE THE PUBLIC SERVICE COMMISSION F i L E D2

OF THE STATE OF MISSOURI

FEB 2 2 g0

In The Matter of the Application of Aquila, )
Inc. for Permission and Approval and a )
Certificate of Public Convenience and )
Necessity Authorizing it to Acquire, }
Construct, Install, Own, Operate, ) Case No. EA-2006-0309
Maintain, and otherwise Control and )

Manage Electrical Production and )

Related Facilities in Unincorporated )

Areas of Cass County, Missouri Near the )

Town of Peculiar. )

RESPONSE OF CASS COUNTY, MISSOURI
TO AQUILA’S MOTION TO SET EARLY PREHEARING CONFERENCE,
TO ESTABLISH PROCEDURAL SCHEDULE
AND FOR ISSUANCE OF PROTECTIVE ORDER

Comes now Cass County, Missouri, (“Cass”), by and through counsel, and for its
response to Aquila’s Motion to Set Early Prehearing Conference, to Establish Procedural
Schedule and for Issuance of Protective Order (“Motion™), states as follows:

1. At the outset, Cass notes that it is not yet a party to these proceedings. Aquila
correctly anticipates that Cass will become a party. The County intends to file its Motion to
Intervene on or before the Commission’s February 27, 2006 deadline.

2. Furthermore, Cass is aware of the Commission’s order issued this morning which
set the prehearing conference in this case for March 2, 2006 and which appears to excuse the
filing of a response to Aquila’s Motion by February 22, 2006. Nonetheless, Cass has filed this
response at this time in order to early raise its objections to the pace at which Aquila proposes for

the disposition of this important case — a pace with which the Staff of this Commission

ostensibly agrees.
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BACKGROUND

3. Aquila’s Motion relates to its application (“Application”) seeking a certificate of
convenience and necessity for a power plant and a related electrical substation (the “South
Harper Plant” and the “Peculiar Substation,” respectively). The South Harper Plant and the
Peculiar Substation are already constructed in unincorporated Cass County, on sites that are
zoned agricultural. This is Aquila’s second application to the Commission pertaining to the
South Harper Plant and the Peculiar Substation.

4, Aquila commenced construction of the South Harper Plant and the Peculiar
Substation in December 2004 without first securing Cass’ approval for the improvements as
required by § 64.235, RSMo. 2000. ' As a result, Cass filed suit against Aquila in the Circuit
Court of Cass County, Missouri, Case No. CV104-1443CC, seeking to enjoin the construction
and operation of the South Harper Plant and the Peculiar Substation (“Lawsuit™).

5. The Honorable Joseph Dandurand entered a judgment in the Lawsuit on
January 11, 2005 (*Judgment™), a copy of which is attached as Exhibit A.

6. In the Judgment, Judge Dandurand found that Aquila’s existing certificates and
orders from the Commission did not constitute “specific authorization” to construct the South
Harper Plant and the Peculiar Substation of the nature required by § 64.235 as to exempt Aquila
from the obligation to secure Cass’ approval before construction of said improvements. The
Judgment thus permanently enjoined the construction of the South Harper Plant and the Peculiar
Substation, permanently enjoined the operation of both the Plant and the Substation, and ordered
the removal of all improvements constructed by Aquila, whether before or after the Judgment, on
the Plant and Substation sites.

7. At the time of the Judgment, the South Harper Plant and the Peculiar Substation

had not been constructed.

' Statutory citations herein shall be to RSMo. 2000 unless otherwise indicated.
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8. The Judgment was stayed pending Aquila’s appeal, subject to Aquila’s posting of
a $350,000.00 bond. Aquila elected, at its risk, and despite the Judgment, to continue with
construction of the South Harper Plant and the Peculiar Substation pending its appeal, with full
knowledge and awareness that should its appeal be lost or abandoned, Aquila would be bound by
the Judgment to dismantle the South Harper Plant and the Peculiar Substation.

9. The Judgment made no findings or determinations with respect to the
requirements of § 393.170, or with respect to the Commission’s practices as declared in Union
Elec. Co., 24 Mo. P.S.C. (N.S.} 72 (1980).

THE COURT OF APPEALS

10.  On December 20, 2005, the Missouri Court of Appeals, Western District,
affirmed Judge Dandurand’s Judgment. In its opinion in Case No. WD 64985 (“Opinion”), a
copy of which is attached as Exhibit B, the Court of Appeals determined that the certificates
and/or orders already possessed by Aquila do not constitute specific authorization to construct
the South Harper Plant and the Peculiar Substation as to exempt Aquila from the obligation to
comply with § 64.235.

11.  Though the Judgment reflected no determinations or findings with respect to the
requirements of § 393.170, or with respect to the propriety of the Commission’s practices under
that statute, the Court of Appeals noted that the Commission’s practices had effectively evaded
review since 1980, and would likely continue to evade review. In consequence, the Court of
Appeals, as requested by Cass, analyzed § 393.170 and the decision in State ex rel. Harline v.
Public Service Commission, 343 S.W.2d 177 (Mo. App. 1960). The Court of Appeals
determined that the Commission’s practice that utilities need not return to the Commission for

specific authority to build an electric plant in their certificated area, declared in, and followed




since, its decision in Union Elec. Co., 24 Mo. P.S.C. (N.S.) 72, 77 (1980), violated the
unambiguous requirements of § 393.170.1, and improperly applied Harline. See, Exhibit B,

12.  The Court of Appeals specifically found that “. . . examining the language of
section 393.170 in its entirety, we believe the legislature, which clearly and unambiguously

addresses electric plants in subsection 1, did not give the Commission the authority to grant a

certificate of convenience and necessity for the construction of an electric plant without

conducting a public hearing that is more or less contemporaneous with the request fo construct

such a facility.” The Opinion also declared that “[b]y requiring public utilities to seek

Commission approval each time they begin to construct a power plant, the legislature ensures

that a broad range of issues, including county zoning, can be considered in public hearings before

the first spadeful of soil is disturbed. Moreover, the county zoning statutes discussed above [ §

64.235] also give public utilities an exemption from zoning regulations if they obtain the
permission of a county commission, after hearing, for those improvements coming within the
county’s master plan. This strongly suggests that the legislature intended that a public hearing

relating to the construction of each particular electric plant, take place in the months before

construction_begins, so that current conditions, concerns and issues, including zoning, can be

considered, whether that hearing is conducted by the county or the Commission.” [Emphasis
Added] See, Exhibit B.

13.  The Court of Appeals could not more clearly announce that the Commission must
require public utilities to secure authorization to construct a power plant, whether or not
construction is proposed in the utility’s certificated area, and that such authorization must be
sought and secured from the Commission BEFORE the plant is constructed. The Court of

Appeals also clearly announced that the Commission must consider whether the proposed plant’s



location is in harmony with local zoning as a part of its determination whether to issue a specific
certificate authorizing construction of a plant. The law interpreted by the Court of Appeals was
not a recent enactment that had reached the appellate level under some test condition. Rather,
the Court rendered a declaration of the state of law that existed at the time Aquila imprudently
inaugurated South Harper and its substation,

14.  As of the date the appeal concluded, Aquila was, and stil! is, under a mandatory
permanent injunction directing that it tear down the South Harper Plant and the Peculiar
Substation. As will be detailed subsequently, the injunction now carries a date certain for
obedience.

AQUILA’S APPLICATION

15.  Aquila’s Application represents the first time in over a quarter of a century that
this Commission will entertain an application by a public utility for specific authorization to
construct a power plant and related facilities. Aquila’s Application is complicated by the fact

that it seeks authorization to construct the Plant and Substation, after their construction, contrary

to the Court of Appeals’ clear announcement that § 393.170.1 requires the Commission’s

authorization of a plant before it is constructed.”

16,  Agquila’s Application is also the first opportunity for the Commission to formulate
appropriate practices, standards, procedures, conditions and requirements related to the issuance
of a specific certificate for convenience and necessity for the construction of a power plant since
1980. This Application is, therefore, extraordinarily important. It will be the map that all other

affected utilities will follow. The Commission should be particularly mindful of the need to

* Cass submits that the Commission lacks authority to approve the erection of these facilities retroactively. Without
citation of authority, it is an elementary maxim of the regulatory law governing this Commission that utility
transactions closed or completed in advance of Commission approval are void. Aquila’s instant application is no
exception. Cass will file a Motion to Dismiss the Application based in part on this contention.



carefully declare and determine the practices it will oblige public utilities to follow when
presenting applications under § 393.170. The Commission should be guided, in developing
those practices and procedures, by the important public policy principals announced in the
Opinion, and not by Aquila’s desperation to beat a deadline.

17. Despite the importance of this Application to the overall regulation of electric
utilities Aquila has filed this Motion, seeking adoption of an extraordinarily aggressive,
accelerated procedural schedule, designed with one purpose in mind: to insure disposition of the
Application by early May, 2006.

18.  Aquila’s Motion is driven by Aquila’s need to secure favorable disposition of its
Application by May 31, 2006 as to avoid being required to dismantle the South Harper Plant and
the Peculiar Substation in accordance with the Judgment.?

19.  The Motion gives no, or insufficient, regard to the rights of others interested in the
Application to have a meaningful opportunity to be heard with respect to the propriety, both
legally and factually, of the Application. The Motion naively presumes an Application of this
importance and complexity can be summarily disposed of with very limited time for discovery,
and with only two days allotted for evidentiary hearings. Historical experience requires a
different conclusion. As this Commission is well aware, on January 28, 2005, Aquila filed an
earlier Application for Specific Confirmation, or in the Alternative, Issuance of a Certificate of
Convenience and Necessity, Case No. EA-2005-0248, in connection with the South Harper Plant

and the Peculiar Substation. In that matter, after two days of evidentiary hearings conducted on

} The Judgment ordered the Plant and Substation to be dismantled immediately. The Judgment became final and
nonappealable on January 11, 2006, after Aquila abandoned further appeals, and when the Court of Appeals handed
down its Mandate affirming the Judgment. On January 12, 2006, Aquila filed a Motion to Extend the Stay of
Judgment with the trial court. Aquila had been previously notified in writing that Cass would expect immediate
compliance with the Judgment. On January 27, 2006, Judge Dandurand heard argument on Aquila’s Motion to
Extend the Stay of Judgment. The Court orally announced that Aquila would be obligated to dismantle the Scuth
Harper Plant and the Peculiar Substation commencing May 31, 2006. The written Order relating to this hearing was
entered on February 15, 2006, and is attached as Exhibit C.



March 29-30, 2005, Aquila had not yet completed the presentation of its case, and other
interested parties had yet to begin the presentation of their evidence. At the end of the second
day of hearings, the Commission scheduled five (5) additional days of hearings for April 4-8,
2005. It was not at all clear that those five (5) additional days would suffice. The next day, the
Commission entered an order suspending the hearing. The Commission thereafter abandoned
consideration of Aquila’s request for a specific certificate for convenience and necessity to
authorize the Plant and Substation, and instead, issued its “Clarification Order,” which by
consent of the parties and approval of the Cass County Circuit Court will be soon set aside. A
Given this experience, it is facially obvious that the Application cannot be disposed of within the
procedural schedule proposed by Aquila, a schedule that assumes only two days of hearings,
without having a dramatic impact on each interested parties’ rights to be heard. Moreover, the
proceedings on this Application will be considerably longer than those that would have been
required in Case No. EA-2005-0248. As will be further discussed, since Aquila has not secured
the approval of Cass for the locations of the Plant and Substation, the Commission will be
required by the Opinion to conduct a full and complete hearing on land use issues related to the
propriety of the sites.

20.  Aquila’s Motion improperly presumes that the Commission is obliged to adopt an
aggressive, accelerated procedural schedule to protect Aquila from the obligation to dismantle
the South Harper Plant and the Peculiar Substation. “Protecting” public utilities from self
created hardships is not the province, nor a priority of, the Commission.

21.  Aquila’s Motion also improperly presumes that the Commission is obliged to

accelerate consideration of the Application, at the expense of interested parties who will be

* The parties have agreed to the form of a Consent Judgment by which to vacate the April 7, 2005 Clarification
Order, and entry of that Consent Judgment by Judge Dandurand is imminent,



¥

affected by the Application, because the “need” to save Aquila from its self created hardship
outweighs the need to protect the faimess and sanctity of the Commission’s procedures and the
public’s right to due process. Aquila’s request for favored treatment is unwarranted. Aquila
created its own hardship by constructing the Plant and Substation, at its risk, despite the
Judgment enjoining and ordering dismantling of same. The public will not be financially
affected if Aquila is required to dismantle the Plant and Substation and to rebuild them at
properly approved sites. At the hearing on February 9, 2006, where the Commission asked
Aquila and other parties to Case No. ER-2005-0436 about a stipulation entered in the case,
representatives for Aquila, as well as Staff witnesses, confirmed that any cost Aquila may incur
to dismantle the Plant and Substation, and/or to rebuild the Plant and Substation at appropriately
approved locations, will be borne by Aquila, and will NOT be passed through to the public as a
part of any future rate case.” Thus, the public interest is not served by aggressively accelerating
the procedural schedule for this unusually important Application. Rather, the public’s interest is
best served by treating this Application in the ordinary course, allowing all interested parties a
full and complete opportunity to conduct discovery, and to present all relevant evidence and
legal argument regarding the propriety of the Plant and Substation, generally, and at their present
locations. The Commission should not rush the disposition of the Application in deference to
Aquila. Aquila has not engaged in behavior which warrants such favor.

22.  The predicament in which Aquila finds itself is of Aquila’s own making. Aquila
elected to proceed with construction of the South Harper Plant and the Peculiar Substation
pending its appeal of the Judgment, and at its peril, knowing that the Judgment meant demolition
of the Plant and Substation should Aquila’s appeal not succeed. The Commission did not make

or direct that decision for Aquila. Aquila had the choice not to take such a risk. Its decision to

¥ The transcript of this hearing is not yet available.



do so was declared by Judge Dandurand on January 27, 2006 as “arrogant.” See Transcript of
Record, January 27, 2006 (hereinafter cited as “Tr.”) at p. 44, line 25 through p. 45, lines 1
through 11.° In announcing his ruling on January 27, 2006, Judge Dandurand stated: “I will tell
you that I have nothing but respect for the position taken by the County of Cass, and | have
nothing but frustration for the position taken by Aquila. I don’t understand—I don’t understand
how they could have the nerve to do what they did in the face of what the rulings were, other
than to have total, utter disregard for the Ruling of this Court. . . . youw, Aquila, made a
determination to proceed in the face of this ruling, in the posting of a bond as if my ruling didn’t
matter at all, and you knew darn well, with arrogance, as far as I’'m concerned, that [ didn’t have
any tdea what I was doing. . . . So you made that decision. So far as whose problem it is, it falls
squarely on Aquila.” Tr. p. 78, line 4 through p. 79, line 2.

23.  Though Judge Dandurand has postponed Aquila’s obligation under the Judgment
to dismantle the Plant and Substation to May 31, 2006, the Order makes no reference or
staternent whatsoever to any event or condition that could or might occur, or that the Court
expects would or should occur, that will relieve Aquila of the obligation to commence
dismantling the Plant and Substation on that date.

24. In fact, Judge Dandurand made it abundantly clear during the January 27, 2006
argument on Aquila’s Motion to Extend the Stay of Judgment that whatever extension of time he
granted Aquila before it would be obligated to commence dismantling the Plant and Substation,

that time frame would not be dependent upon or tied to a condition that the Commission make a

decision with respect to the Application. Judge Dandurand expressly stated: “. ... what you can

count on, . . . I'm not going to say, if I say anything, if I give you a week, [ am not going to say

® Excerpts of the transcript of proceedings before Judge Dandurand are attached as Exhibit D to this Response.
7 See Judge Dandurand’s Order dated February 15, 2006 attached hereto as Exhibit C.



that you have until the Public Service Commission does something with this case because that’s
unreasonable.” Tr. p. 19, lines 15 - 19,

25.  Thus, the premise underlying Aquila’s Motion is false. The fact that Judge
Dandurand has given Aquila until May 31, 2006 to begin dismantling the Plant and Substation,
does not bind this Commission to proceed without caution, to ignore the due process rights of
interested parties, and to adopt a procedural schedule that is unbelievably aggressive, if not
facially unworkable, just so Aquila can insure disposition of its Application by early May, 2006.

26.  Equally unpersuasive is Aquila’s attempt to claim an “entitlement” to the
unyielding, accelerated procedural schedule proposed by its Motion by its suggestion that, but
for Aquila’s reliance on the “Commission’s long standing regulatory policy . . . that ‘area’ or
‘territorial’ certificates are sufficient authority for a utility to construct any and all facilities
within that area including power plants and substations,” Aquila would not be in this position.
Motion, ¥ 1.

27.  Aquila’s suggestion, in effect, blames the Commission for its predicament. In so
doing, Aquila conveniently fails to note that the Commission’s decision in Union Elec. Co., 24

Mo. P.S.C. (N.S.) 72 (1980) did not in any manner address whether a public utility is obligated

to comply with county zoning statutes. This important distinction was noted, with vigor, by
Judge Dandurand in the hearing on January 27, 2006, when Aquila attempted to excuse its
decision to proceed with construction of the South Harper Plant and the Peculiar Substation
despite the Judgment, claiming it had detrimentally relied on the Commission’s practices. Judge
Dandurand stated: “. .. this 1980 case, it didn’t say, 1 don’t think, that you can build a plant
anywhere you want to build a plant. . . .” Tr. p. 8, lines 2-4. The trial court thus noted the

obvious, The Commission’s decision in 1980 to change its procedural requirements did not
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purport to elevate public utilities to “super sovereigns” with the right to build power plants
wherever they wish, without regard to local land use regulations.

28.  In fact, the Commission’s decision in Union Elec. Co., 24 Mo. P.S.C. (N.S)) 72
(1980} left unaffected the Commission’s previous rulings that a public utility seeking authority to
build a plant must be able to demonstrate that the utility had secured appropriate local authority

to construct the plant in its proposed location. The Commission held in In the Matter of the

Application of Missouri Power & Light Company, 18 Mo. P.S.C. (N.S.) 116 (1973) that:

“We should also state parenthetically at this point that we are of

the opinion that the citizens, through proper zoning ordinances,

have already designated the area in question as an industrial area. .

.. For us to require the Applicant to move the proposed site to the

alternative site suggested by the intervenors would be to suggest a

location that is not now zoned for industry but is zoned as

residential. In short, we emphasize we should fake cognizance

of-—and respect-—the present municipal zoning and not attempt,

under the guise of public convenience and necessity, to ignore or

change that zoning.” [Emphasis added]
The Commission has always appreciated and honored the material distinction between whether a
plant can be built (a determination within the exclusive jurisdiction of the Commission under &
393.170) and where a plant should be built (a matter which, at least historically, the
Commission has left to the sound judgment of local authorities). The Union Elec. Co. decisior
had no impact on this practice, and thus no impact on the Commission’s longstand’
recognition that it should respect local zoning in determining whether to approve a pud/
utility’s request for authorization to construct a power plant.

29.  The reality is that Aquila made the unilateral decision, unsupported bv

language in the Commission’s decision in Union Elec, Co., 1o attempt to expand the applic

of that decision by arguing it created tacit authority for a public utility to build a power p/

¥ Although the Commission’s jurisdiction is exclusive in this sense, the Commission cannot disregard lack o
consent in connection with exercise of the rights described in § 393.170.2,
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any specific location it wants within its certificated area. Aquila’s claim that it detrimentally

relied on the Commission’s practices to pursue the position it unsuccessfully advanced in the
Lawsuit is self serving and inaccurate.

30. In short, the fact that Aquila may be required to dismantle the Plant and
Substation before this Commission can fully and fairly determine the Application is immaterial
and irrelevant to the procedural schedule the Commission should adopt.

31.  If there is one principle clearly announced by the Opinion which cannot be
controverted it is that power plants cannot be built at a particular proposed location without a full

and complete opportunity for a public hearing, where matters related to the proposed location,

including zoning, can be properly vetted by all interested parties, and considered. See Exhibit B.
As noted above, the Commission has been cognizant of this requirement in the past, obliging a
public utility to demonstrate that it has secured local authority for the proposed location of the
power plant as a condition of securing a specific certificate of convenience and necessity
authorizing construction of the plant. As the Commission returns to the practice of requiring
specific certificates of convenience and necessity before, and as a condition of, a power plant’s
construction, it will be necessary for the Commission, in order to comply with the Opinion, to:
(i} either return to its pre-1980 practice of requiring an applicant to prove it has local authority
for the plant’s proposed location (a practice that is consistent with the express requirements of §
393.170.2); (it) or expand the scope of its evidentiary hearings on applications submitted
pursuant to § 393.170.1 to include a meaningful opportunity for interested parties to submit

evidence with respect to the propriety of the proposed location for a power plant, including
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evidence of applicable zoning, whereupon the Commission will be required to do what it has
heretofore stated it will not---make a site specific determination as to the plant’s location.’

32.  Aquila concedes it does not have Cass’ authority to construct the South Harper
Plant and the Peculiar Substation at their current locations. Cass has reminded Aquila of the
obligations under law to acquire local zoning approval for the Plant and Substation and has set
aside justified objections, on a conditional basis, to Aquila’s filing of such a zoning request.
Aquila labels this gesture as an “invitation.” It is no more an invitation than this Commission’s
published rules on filing of applications for authority. Nonetheless, Aquila concedes that Cass
“invited” Aquila to submit an application for special use permit or for rezoning of the Plant and
Substations sites, AFTER the January 27, 2006 hearing on Aquila’s Motion to Extend the Stay of
Judgment. This was AFTER Aquila was temporarily relieved of the obligation to immediately
dismantle the Plant and Substation. After securing temporary relief from the Judgment, Aquila

has elected not to seek Cass’ approval for the location of the Plant and Substation.'® Motion, 9 5.

? The Commission has never presumed it possesses superior knowledge of, or expertise about, the land use issues
and concerns that influence local authorities in their adoption of zoning ordinances or master plans. In fact, the
Commission has heretofore given appropriate deference to local autherities with respect to where a proposed plant
should be located, or “sited,” mindful that local authorities are in a superior position to evaluate the suitability of a
proposed site consistent with local zoning. The Opinion does not mandate the abandonment of this practice. The
Opinion simply holds that public utilities do not have the unfettered right to build plants at any location they choose.
The Opinion requires either the local authority or the Commission to carefully consider a plant’s proposed location
before it is constructed, giving due regard to local zoning. The Opinion leaves the Commission free to continue its
practice of deferring siting approval to local authorities by requiring a public utility to demonstrate it has secured
local authority for a plant’s proposed location as a condition of receiving a specific certificate of convenience and
necessity for the plant. See In the Maiter of the Application of Missouri Power & Light Company. Cass encourages
the Commtission to continue this practice as its means of complying with the Opinion, and submits that such a course
of action is suggested, if not mandated, by § 393.170.2.

1 Aquila claims it was refused the opportunity to submit an application for special use permit on January 20, 2006,
suggesting or implying its decision not to attempt to file such an application now is “excused.” On January 20,
2006, Aquila had secured NO relief from the Judgment, which was, as of that date, final and unappealable, and
which unambiguously required the immediate dismantling of the Plant and Substation. It appears Aquila
purposefully attempted to file its application for special use permit with Cass at a time when Aquila knew the
application would have be refused by Cass, given the status of the Judgment. If Aquila truly intended to work
cooperatively with Cass to seek the County’s approval of the Plant and Substation sites, then Aquila could easily
have resubmitted the application for special use permit on the afternoon of January 27, 2006, afier receiving Judge
Dandurand’s ruling on its Motion to Extend Stay of Judgment. Judge Dandurand had observed during the oral

13



Aquila claims, in explanation, that “it is imperative that the resources of all concemmed be
focused” on its Application, since, even if Aquila could secure approval for the location of the
Plant and Substation from Cass, Aquila would still be required to seek the Commission’s
approval of its Application. Motion, ¥ 5. However, Aquila’s explanation ignores that, one way
or the other, whether before the County or this Commission, Aquila will be required to sustain its
burden to prove that the Plant and Substation are proposed at appropriate sites, a determination
that, according to the Opinion, must take into consideration existing zoning. Aquila
acknowledges in its Motion that “issues such as land use . . . ‘may’ be considered in the context
of the case before the Commission. . . .” Motion, § 5. In fact, it is not a matter of whether land
use issues “may” be considered by the Commission. As Aquila is not able to submit evidence to
the Commission that the locations of the Plant and Substation have been authorized by Cass, land
use matters MUST be fully evaluated by the Commission as a part of its consideration of the
Application. Absence of Cass’ zoning approval of the project sites has created a wider scope of
issues for Commission consideration within the framework of a certification proceeding. '’

33.  The Opinion clearly envisions that, under such circumstances, the Commission
will be expected to act as the functional equivalent of Cass, accepting and properly weighing and
considering land use issues, just as Cass would be obliged by law to do, and consistently with the
standards that would be applied to Cass’ determination as to whether Aquila is entitled to
construct the Plant and Substation at their current locations. The objective of the Opinion was

the protection of the public—not the protection of public utilities. The aggressive, accelerated

argument on that motion that, on January 20, 2006 , Cass had no choice but to refuse the tendered application given
the status of the Judgment. Tr. p. 38, line 24 through p. 39, line 25; p. 42, line 12 through p. 43 line 25. The same
cannot be said for the period following the Court’s announced ruling on January 27, 2006. Aquila’s refusal to file
its application for special use permit immediately following Judge Dandurand’s announced ruling, at a point when
Aquila knew Cass could not refuse to accept the application without defying the trial court, speaks for itseif.

' See footnote 9.
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procedural schedule proposed by Aquila will not properly protect the public interest, nor this
Commission’s interests. The Motion is designed and intended to protect only one entity—Aquila.

34.  If the Commission grants Aquila’s Motion, it will be adopting a result oriented
procedural schedule driven not by what is reasonably necessary to insure that the Commission
sustains its obligations to the citizens of this State and/or to the sanctity of its procedural
requirements, but rather by Aquila’s desperate attempt to be spared the consequences of its
purposeful and unlawful conduct. The Commission should insure that every procedural
safeguard is afforded all parties to avoid the specter of a “predetermined” outcome in this case.
Cass raises this matter because of certain exchanges between Aquila’s attorneys and the court on
January 27 of this year. During oral argument before Judge Dandurand on Aquila’s Motion to
Extend the Stay of Judgment, Mr. Youngs told the trial court that Aquila had “consulted with
the Public Service Commission,” (Tr. p. 20, lines 4 through 9) and Chris Reitz, Aquila’s General
Counsel, told the trial court: *“. .. we are very confident . . . that the Commission wants the plant.
They believe it’s in the right place, and they will approve our application.” Tr. p. 22, lines 5-11.
Mr. Reitz went on to tell the trial court: “I am telling you we are confident that they believe that
the decision that we made to construct this particular plant in this particular spot is absolutely the
right one and they will, in fact, give us the specific authority that we need.” Tr. p. 23, lines 8-13.
The basis for Mr. Reitz’s sense of confidence was not disclosed. That these representations were
made of record underscores the importance now for the Commission to implement procedures
and deadlines by which to guarantee without challenge a report and order untainted by partiality
or the dreaded unfaimess of predetermination. Cass respectfully submits that there is no
compelling reason bearing any relationship to the public interest that warrants granting Aquila’s

Maotion, particularly under circumstances where, fair or not, a predetermined outcome before the
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Commission has already been claimed by Aquila—a shadow over the proceeding that should not
be lengthened by the adoption of the unrealistic procedural schedule proposed by Aquila.

35.  Cass does not object to March 2, 2006 as the date of the prehearing conference as
the Commission ordered today. Cass concurs with the recently filed suggestions of the Office of
Public Counsel that all parties (including those yet to intervene by the February 27, 2006
deadline) be given a reasonable period of time after the Prehearing Conference to submit an
agreed procedural schedule, or in the alternative, to submit each party’s proposed procedural
schedule for the Commission’s consideration, in the absence of such agreement.

WHEREFORE, to the extent it may still be necessary, Cass respectfully requests the
Commission deny (and supports the Commission’s denial teday of) that portion of Aquila’s
Motion directing the parties to file an agreed procedural schedule by March 1, 2006, and further
requests that the Commission reject and not adopt the procedural schedule suggested by Aquila
in its Motion, or any procedural schedule identical or substantially similar to the schedule

suggested by Aquila in its Motion.

Respectfully submitted,

NEWMAN, COMLEY & RUTH P.C.

Mark W| Comley #2884
601 Monroe Street, Suite 301 '
P.O. Box 537

Jefferson City, MO 65102-053
Telephone (573) 634-2266
Facsimile (573) 636-3306
Email comleym{@ncrpc.com
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By:

CINDY REAMS MAR:PL) A //[(

Cindy Ra/ams Martin - No. 32034

408 S.E. Douglas

Lee’s Summit, Missouri 64063

Telephone 816/554-6444
Facsimile 816/554-6555
Email crmlaw({@swbell.net

Qe f e A0

Debra L. Moore #36200
Cass County Courthouse

102 E. Wall

Harrisonville, MO 64701

Telephone (816) 380-8206
Facstmile (816) 380-8156

Email dmoore{@casscounty.com

Attorneys for Cass County, Missouri

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document was
delivered by first class mail, electronic mail or hand delivery, on this 2Z3«4ay of February, 2006

to the following:

General Counsel

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102-0360

James C. Swearengen
Paul A. Boudreau
Janet E. Wheeler

Brydon, Swearengen & England, P.C.

312 East Capitol Avenue
P.O. Box 456
Jefferson City, MO 65102

Attorneys for Aquila, Inc.

Office of the Public Counsel
Governor Office Building

200 Madison Street, Suite 650
P.O. Box 2230

Jefferson City, MO 64102-2230
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As well as to parties on the Commission’s service list in Case Numbers EA-2005-0248, EO-
2005-0156 and ER-2005-0436 who are as follows:

Sid E. Douglas

City of Peculiar

2405 Grand Blvd., Suite 1100
Kansas City, MO 64108

Stuart Conrad

Finnegan, Conrad & Peterson
3100 Broadway, Suite 1209
Kansas City, MO 64111

Major Craig Paulson

Federal Executive Agencies

139 Barnes Drive

Tyndall Air Force Base, FI. 32403

John Coffman
871 Tuxedo Blvd.
St. Louis, MO 63119

William Stetnmeier

William D. Steinmeier, P.C.

2031 Tower Drive, P.Q. Box 104595
Jefferson City, MO 64110

Gerald Eftink

Attorneys for STOPAQUILA.ORG
P.O. Box 1280

Raymore, MO 64083

Jeremiah Finnegan

Finnegan, Conrad & Peterson
3100 Broadway, Suite 1209
Kansas City, MO 64111

Shelley Woods

Attorney General’s Office
P.O. Box 899

Jefferson City, MO 65102

Mr. Jeffrey Keevil

Stewart & Keevil

4603 John Garry Drive, Suite 11
Columbia, MO 65203

Sl
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Exhibit A

Judgment entered in the Lawsuit on January 11, 2005




Ik
IN THE CIRCUIT COURT OF CASS COUNTY, MISSOURI ‘

q:30 JAN
- 05 JAH [ 1 PH 2>
STOPAQUILA.ORG, et al., )Fll 0 4{{,%
I0ULT IT CLERK
) Case No. CV1034-1380CC
V. ‘ ) '
)
AQUILA, INC. )
)
Defendant. ) CONSOLIDATED WITH
CASS COUNTY, MISSOURI, )
' | )
Plaintiff, )
" )
V. ) Case No. CV104-1443CC
)
AQUILA, INC., )
)
Defendant. )
FINAL JUDGMENT

CASE NO. CV104-1443CC
(SEVERED FROM CASE NQ. CV104-1380CC)

This Court convenes on January 5-6, 2005, for an evidentiary hearing on the Applications
for Preliminary Injunctions filed by Plaintiff Cass County, Missouri and by Plaintiffs

StopAquila.org, et al. against Aquila, Inc. These two actions were consolidated by previous

order of this Court pursuant to Rule 66.01(b).

Plaintiff Cass County, Missouri appehrs by and through counsel of record Cindy Reams
Martin of Cindy Reams Martin, P.C., and Del;ra- L. Moore, Cass County Counselor. Plaintiff
StopAquila.org, et al. appears by and through counsel of record Gerard Eftink. Defendant
Aquila, Inc. appears by and through counsel of record Karl Zobrist, J. Dale Youngs, and Andrew

Bailey of Blackwell Sanders Peper Martin, LLP. The Missouri Public Service Commission was, |



on its Motion, granted leave to inteﬁeﬁe in this case at the beginning of the hearing for the
limited purpose of addressing possible conflict between Section 393.170 of the Revised Statutes
of Missouri and Section 64.235 of the Revised Statutes of Missouri, and appears through General
Counsel Dana K. Joyce, and through attorneys Steven Dottheim and Lera Shemwell.

On the pleadings and evidence adduced, and based upon the arguments of counsel, the
Court makes the following findings and orders:

1. The Court, having previously consolidated these actioﬁs for hearing on the
respective Plaintiffs’ -Applications for Preliminary Injunction, now severs Case No. CV104-
1380CC from Case No. CV104-1443CC from this point forward, and for all purposes, pursuant
to its discretion under Rule 66.01(b). All findings énd orders hereinafier set forth relate to Case

No. CV104-1443CC.

2. The Court adopts as its findings of fact all of the Joint Stipulated Findings of Fact
entered into by the parties as reflected in the record.

3. The Missouri Public Service Commission was granted leave to intervene at the
beginning of 7 the hearing for the limited purpose herein described. At the conclusion of the
hearing, the Court removes the Missouri Public Service Commission as a party to these
proceedings with the consent of the Missouri Public Service Comrﬁission.

4. Because the Court has now severed Case No. CV104-1443CC from Case No.
CV104-1380CC, and because Plaintiff Cass County, Missouri and Defendant Aquila, Inc. have _
rested with respect to their evidence on Plaintiff Cass County, Missouri’s Application for
Preliminary Injunction, the Court grants Plaintiff Cass County, Missouri’s pending Motion to .

Advance Tnal of the Action on the Merits with the hearing on Plaintiff Cass County, Missoun’s



Application for Preliminary Imjunction pursuant to this Court’s discretion under Rule
92.02(c)(3).

5. The Court finds that the reférence in Section 64.235 of the Revised Statutes of
Missouri to “such” development is either vague or éonstructively meaningless and likely was
intended by the legislature to mean “a” or “any” deve]o.pment. However, this Court specifically
makes no conclusions of law regarding interpretation of the word “suchf’.as used in Section
64.235. The Court bases its conclusions of law in this case as follows:

THE COURT FINDS that either Aquila’s Cass County Franchise must give Aquila the
specific authority to build a power plant within Aquila’s certificated area or service territory, and
that Aquila’s 1917 Franchise with Cass County does not; or that Aquila must obtain a “‘specific
authorization” in its certificate of public convénience and neceésity, pursuant to the provisions of
Section 64.235 of the Revised Statutes of Missouri, to build a power plant within its certificated
area or service territory from the Missouri Public Service Commission, and that Aquila has not.

THE COURT FURTHER' FINDS that to rule otherwise would give privately owned
public utilities the unfettered power to be held unaccountable to anyone other than the
Department of Natural Resources, the almighty dollar, or supply and demand regarding the
location of power plants. No one else has such unfettered power; not landfills, bedrock quarries,
and not processing plants. Although not any of these are exactly on point, even the Missouri
Highway and Transportation Commission has to go through the cqndemnation process before a
circuit court regarding roads. Roads and landﬁlis, at least, arguably have as much to do with the
public good and welfare as power planté. The Court simply does not believe that such unfettered

power was intended by the legislature to be granted to public utilities.



THE COURT FURTHER FINDS that irreparable harm to Plaintiff Cass County ié both
actual as it concerns potential damage to county roads and presumed by law as the Defendant’s
proposed actions violate existing County Ordinances. ‘

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Cc;unt I of Plaintiff
Cass County, Missouri’s First Amended Petition requesting a Déclaratory Judgment is dismissed
without prejudice at Plaintiff’s request as effectively duplicative of the relief hereinafter granted

| under Count I1.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Judgment is hereby
entered in favor of Plaintiff Cass County, Missouri, and against Defendant Aquila, Inc. on Count
I of Plaintiff Cass County, Missouri’s First Amended Petition. Plaintift”s request for a
temporary restraining order and for a preliminary injunctidn restraining construction of the
Peculiar Substation and the South Harper Power Plant are, therefore, granted. - Further, this
Count, having advanced the hearing and cause and determination and judgment and order of this
Court to a final judgment, hereby enters a mandatory permanent injunction against Aquila, Inc.
as prayed by Plaintiff Cass County, Missouri in Count II of its First Amended Petition, as
follows:

Aquila, Inc., and all others ac-:ting in concert with, at the direction of, on behalf of, under
contract with, or otherwise in collaboration with Aquila, Inc., are mandatorily and permanently
enjoined from constructing and operating the South Harper Plant, and from constructing and
operating the Peculiar Substation,. and are ordered to remove, at Aquila, Inc.’s expense, all
improvements, fixtures, attachments, equipment or apparatus of any kind or nature inconsistent

with an agricultural zoning classification placed, affixed or constructed at anytime, whether



before or after this Judgment, upon the South Harper Power Plant or Peculiar Substation sites
described in the evidence.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the permanent
injunction herein entered. against Aquila, Inc. will be suspended, pursuant to this Court’s
discretion under Rule 92.03, during the pendency of any appeél by Aquila, Inc. from this Court’s
Judgment, subject to ‘and conditioned upon Aquila, Inc. posting a $350,000.00 cash or surety
appeal bond in form satisfactory to the Court for the security of thé rights of Cass County,
Missouri. The bond shall reflect that Aquila, Inc. is held and firmly bound unto Plaintiff Cass
County, Missouri in the sum of $350,000.00 for the payment of which Aquila, Inc. and its surety,
if applicable, bind themselves, on the condition that in the event the permanent injunction herein
granted becomes a final non-appealable judgment, and/or ié affirmed on appeal, then thé bond
shall be available to satisfy such damages, if any, deemed by the Court to have been incurred by
Plaintiff Cass County, Missouri; otlierwise the obligation shall be void. The Court finds that
Plaintiff Cass County, Missouri has stipulated to a waiver of its rights under Rule 92.04 to seek
from the Court of Appeals relief inconsistént with this Court’s suspension of the injunction
pending appeal. |

IT IS SO ORDERED AND JUDGMENT IS HEREBY ENTERED, EACH PARTY TO
BEAR ITS OWN COSTS.

' é l%e Honﬁable Joseph P. Dandurand ~
{12,008 ‘ :
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Opinion entered in Case No. WD 64985



MISSOURI COURT OF APPFALS

WESTERN DISTRICE: .
IS5 s .
L AR . L g
. *:(_g__‘y’i;ﬁqﬂ L3 i
STOPAQUILA.ORG, ET AL,; )
) WD64985
Plaintiff )
) OPINION FILED:
CASS COUNTY, MISSOURI, )
) December 20, 2005
Respondent, )
v. )
)
AQUILA, INC,, )
)
Appellant. )

Appeal from the Circuit Court of Cass County, Missouri
Honorable Joseph Paul Dandurand, Judge

Before: Thomas H. Newton, P.J., Patricia A. Breckenridge, and Victor C. Heward, JJ.

Aquila, Inc. appeals the judgment of the Cass County Circuit Court permanently
enjoining it from c;)nstructing and operating an electrical power plant and transmission
substation in an agricultural district located in unincorporated Cass County. The issues raised in
Fhis appeal present matters of first impression that require us to discern legislative intent in the
enactment of two étatutes, one dealing with an exemption from county zoning authority and the

other addressing Public Service Commission (Commission) authority over the construction of

public-utility facilities.



Specifically, Aquila’s claims require us to determine whether (i) Aquila is exempt from
county zoning regulation because the legislature has given exclusive regulatory authority over
public utilities to the Commission; (ii) Aquila is exempt under section 64.235' from county
zoning authority because it has obtained Commission approval to build power plants in its
service temitory; (iif) the certificates of convenience and necessity and other Commission orders
issued to Aquila and its predecessors specifically authorized said construction under section
393.170.1;% and (iv) the 1917 Cass County franchise authorizing one of Aquila’s predecessors to
“set Electric Light Poles for the transmission of light for commercial purposes . . . provided the
wires do not interfere with the ordinary use of the public roads” similarly authorized this
construction. Because we find that Aquila did not have specific authority from the Commission
to build these facilities, we hereby affirm the circuit court’s order.

MOOTNESS

Before we can consider the merits, we must determine whether actions Aquila took after
filing its appeal have deprived this court of jurisdiction. The circuit court determined tﬁat Aquila
was required to obtain and did not have specific authority from the Commission to build a power
plant and substation in Cass County. After filing its appeal from that decision, Aquila filed an
application with the Commission seeking either confirmation that the company already
possessed the authonty to build the power plant and substation or the issuance of a certificate of

convenience and necessity to do so. On April 7, 2005, a divided Commission issued an order

Al statutdry references are to RSMo. (2000) and the Cumulative Supplement (2004), unless otherwise indicated.

? On April 7, 2005, a divided Commission issued an order confirming Aquila’s authority under existing certificates
and orders to build a power plant anywhere in its service territory. The April 7 order became effective on Aptil 17,
and Cass County filed an Application for Rehearing that was denied May 3. Cass County has since filed a petition
for writ of certiorari with the Cass County Circuit Court, seeking its review of the Commission’s ruling. While the

Commission’s ruling is not before the court in this appeal, the parties submitted it to the court for informational
purposes, and we refer to it infra in our legal analysis.



confirming Aquila’s authority under existing certificates to build a power plant anywhere in its
service territory. A case is moot if something occurs that makes a court’s decision unnecessary.
State ex rel. County of Jackson v. Mo. Pub. Serv. Comm'n, 985 S.W.2d 400, 403 (Mo. App.
W.D. 1999). A narrow exception to that rule gives the court “discretion to review a moot case
where [it] presents a recurring unsettled legal issue of public interest and importance that wili
escape review unless the court exercises its discretionary jurisdiction.” /d. (citation omitted).

Inasmuch as the circuit court ruled that Aquila was required to and failed to obtain
Commission approval to build the power plant and substation at issue, Aquila’s decision to seck
Commission approval could have eliminated any justiciable controversy between the company
and respondent Cass County, Missouri. The Commission, however, based its ruling on existing
certificates and orders, a decision that directly conflicts with the circuit court’s interpretation of
those documents, Moreover, this appeal involves issues of statutory interpretatibn of first
impression and calls on us to determine the respective authorities of counties and the
Commission as to zoning matters involving public utilities. As well, the Commission decision
on which Aquila relies for its claim that it is not required to seek a certificate of convcnicﬁce and
necessity to build the specific facilities at issue in this case establishes an interpretatioﬁ of
section 393.170.1 that has evaded court review for twenty-five years. Union Elec. Co., 24 Mo.
P.S.C.(N.5.) 72 (1980). Accordingly, we will consider the matter on the merits.

FACTUAL AND PROCEDURAL BACKGROUND
In response to a growing demand for electricity, Aquila decided in 2004 to upgrade its

Cass County infrastructure by building a small electric peaking plant’ and an electric

* A peaking plant is apparently designed to generate electricity only during peak demand, mainly during the summer
months. This particular plant would generate 315 megawatts (MW) of electricity with three 103-MW turbines

fueled by natural gas supplied by a compressor station owned by a third party and located on adjoining property that
is zoned light industrial,



transmission substation.® The company located in unincorporated Cass County two parcels of
land, zoned agricultural, on which it decided to construct its new faciliﬁes. The parcels, a 74-
acre tract (South Harper plant) southwest of the City of Peculiar that is convenient to a fuel
source, and a 55-acre tract (Peculiar substation) northeast of Peculiar, were purchased from
willing sellers in October. Without submitting plans to Cass County or the Commission for
approval and without a special use permit or rezoning for either site, Aquila began construction
activities.

Cass County sued Aquila on December 1, seeking injunctive and declaratory relief to halt
construction of the South Harper plant and the Peculiar substation.” The judge heard argument
on the county’s request for a temporary restraiﬁing order. An evidentiary hearing was then
scheduled for and took place on January 5-6, 2005. The parties agreed upon a joint stipulation of
facts, and evidence was received as to the county’s damages for purported zoning violations,
Commission regulatory practices, and Aquila’s actions with respect to the two tracts at issue and
its operations throughout its service territdry in the county,

The circuit court made no conclusions of law regarding the interpretation of section
64.235, but, finding that it was vague in part, determined that Aquila was required to have
specific authority either from the Commission or the county to build its power plant and
substation. Finding that neither the certificates of convenience and necessity and other orders
issued by the Comunission nor the county’s 1917 franchise gave Aquila the specific authority to

build the power plant, the court granted the request for a temporary restraining order and for a

* The Peculiar substation is designed to support the electric plant by allowing its output to flow to an adjacent,
higher voltage transmission line and will also serve area load growth.

* The case was initially consolidated with a case brought by a group of Peculiar residents identifying themselves as
StopAquila.Org, and the Commission asked for leave to intervene for the limited purpose of addressing a possible
conflict between sections 64.235 and 393.170. The court subsequently severed the actions and removed the
Commission as a party with its consent.



preliminary and mandatory permanent injunction restraining construction of the South Harper
piant and the Peculiar substation. Aquila was ordered to remove any construction 6n &?ither tract
inconsistent with an agricultural zoning classification, but the court suspended the permanent
injunction pending appeal and the posting of a $350,000 bond.

On appeal Aquila essentially argues that, as a public utility.regulated by the Commission,
it 1s exempt from county zoning regulations, including the requirements of section 64.235,
which, according to Aquila, contains an exemption that must be interplietcd in a manner that
would allow it to build its South Harper plant and Peculiar substation without first obtaining
county approval. . Aquila also argues that the certificates of convenience and necessity and other
orders issued to it and its predecessors by the Commission, atlowing it to provide electrical
services in most of Cass County, constitute all the authority that Aquila needs to site and build
anywher-e within the county those facilities necessary to provide that service. As noted above,
the Commission agrees with Aquila on the latter point and ruled that the company did not have
to seek new and specific authorization to build the South Harper plant and Peculiar substation.®

Aquila sought rehearing after this court issued an opinion in the case, and we granted its,
application so that the panel could reconsider the issues raised and modify our decision to
address 1ts concerns.

STANDARD OF REVIEW

In an appeal from a zoning dispute that is resolved with the grant of injunctive relief, our

standard of review is the same as in any other court-tried case as articulated in Murphy v.

Carron, 536 S.W.2d 30 (Mo. banc 1976). Gray v. White, 26 S.W.3d-806, 814-15 (Mo. App.

¢ The Commission based its ruling, in part, on its interpretation and application of State ex rel. Harline v. Public
Service Commission of Missouri, 343 S.W.2d 177 (Mo. App. 1960}, which in turn interpreted and applied section

393.170. Dissenting Commissioner Gaw and the parties herein have invited this court to address the meaning of
Harline, and we do so infra.



E.D. 1999). Thus, the circuit court’s judgment will be affirmed unless it is not supported by
substantial evidence, it is against the weight of the evidence, or it erroneously declares or applies
the law. Id. at 815. Whether the circuit court properly interpreted a Commission order presents
a question of law, not of fact, for our review. State ex rel. Pub. Water Supply Dist. No. 2 of
Jackson County v. Burton, 379 S.W.2d 593, 598 (Mo. 1964). - |

To the extent that the issues raised require our interpretation of a statute, we will not
defer to the trial court, but rather will address the matter de novo, seeking to give effect to
legislative intent. Carmack v. Mo. Dep’t of Agric., 31 S.W.3d 40, 46 (Mo. App. W.D. 2000).
We look first to the plain and ordinaryr meaning of the words used to discern legislative intent
and will only look past the plain and ordinary meaning when statutory language is ambiguous or
leads to an illogical result. Id. Moreover, we do not read the provisions of a legislative act in
isoiation; we look as well to the provisions of the whole law, including its object and policy, to
harmonize all of the provisions if possible, and consider statutes involving similar or related
subject matter “to shed light on the meaning of the statute being construed.” State ex rel. Sprint
Mo., Inc. v. Pub. Serv. Comm'n, No. WD 63580, 2004 WL 2791625 at *6 (Mo. App. W.D. Dec.

7, 2004).

LEGAL ANALYSIS
Preemption
Aquila argues that it is exempt from Cass County’s zoning regulations because the
Commission has exclusive authority to regulate public utilities. It claims that such preemption is
recognized by the plain language of the provisions in Chapter 64, regarding county planning,
zoning, and recreation, and in Chapters 386 and 393, setting forth the comprehensive statutory

framework for electric utility regulation. While it is true that the Commission has extensive



regulatory powers over public utilities, the legislature has given it no zoning authority, nor does
Aquila cite any specific statutory provision giving the Commission this authority. See Mo.
Power’& Light Co., 18 Mo; P.S.C. (N.5)) 116, 120 (1973) (regarding the location of a power
plant near a residential subdivision, Commission remarks on fact that location was already
designated as an industrial area and states, “In short, we emphasize we should take cognizance of
— and respect — the present municipal zoning and not attempt, under the guise of public
convenience and necessity, to ignore or change that zoning.”). It has been said as well, *“{a]bsent
a state statute or court decision which pre-empt([s] all regulation of public utilities or prohibit[s]
municipal regulation’ thereof, a municipality may regulate the location of public utility
installations.” 2 ROBERT M. ANDERSON, AMERICAN LAW OF ZONING 3D § 12.33 (1986). '

While uniform regulation of utility service territories, ratemaking, and adequacy of
customer service is an important statewide governmental function, because facility location has
particularly local implications, it is arguable_ that in the absence of any law to the contrary, local
governing bodies should have the authority to regulate where a public utility builds a power
plant. See generally St. Louis County v. City of Manchester, 360 S.W.2d 638, 642 (Mo. banc
1962) (finding that statute on which city relied regarding construction of sewage treatment plant
did not give city right to select its exact location and that public interest is best served In
requiring it be done in accordance withvcounty zonipg laws). See also State ex rel. Christopher
v. Matthews, 240 SW.2d 934, 938 (Mo. 1951) (upholding validity of county rezoning to
accommodate electric power plant construction).

Aquila further relies on Union Electric Co. v. City of Crestwood, 499 S.W.2d 480 (Mo.
1973) (Cresrwc;od D), and cases in other states for the proposition that local régulation of public

utilities is not allowed. This case, however, is not about local regulation; rather, the case



involves the interplay between statutes enacted by the legislature and how to harmonize police
powers possessed both by local government and public utilities, Moreover, Crestwood I was not
about a county’s zoning authority; the issue was whether a city could prohibit above-ground
transmission -lines and thereby impose significant expenses on a utility in derogation of the
Commission’s regulatory authority. Id. at 483. Similarly, Union Electric Co. v. City of
Crestwood, 562 S.W.2d 344 (Mo. banc 1978) (Crestwood II}, which also involved transmission
lines, called into question the authority of a municipality t‘o interfere with a public utility’s use of
a private right-of-way to place high voltage lines that would deliver electric energy to several
parts of the utility’s system in the St. Louis metropolitan area. The court in Crestwood II
determined that the application of a local zoning ordinance to the “intercity transmission” of high
voltage electricity invaded the area of regulation and control vested in the Commission. Id. at
346. The court did not rule that the application of a zoning ordinance to the siting of a power
plant invaded the Commission’s area of regulation and control. Hence, the case provides no
guidance for the issues raised herein.

Statutory Interpretation

Section 64.235, which applies to Cass County as a non-charter county of the first class
that has elected to establish county planning under section 64.211, provides in relevant part:

[Alfter the adoption of the master plan . . . no improvement of a type
embraced within the recommendations of the master plan shall be
constructed or authorized without first submitting the proposed plans
thereof to the county planmng board and receiving the written approval
and recommendations of the board . . . If a development or public
improvement is proposed to be located in the unincorporated territory of
the county by any municipality, county, public board or commission,
the disapproval or recommendations of the county planning board may be
overruled by the county commission, which shall certify its reasons
therefor to the planning board, nor shall anything herein interfere with
such development or public improvement as may have been, or may
hereafter be, specifically authorized or permitted by a certificate of



public convenience and necessity, or order issued by the public service

commission, or by permit of the county commission after public
hearing . . .. »

(emphasis added).

Conceding that its power plant and transmission substation are improvements of the typé
embraced within Cass County’s master plan, Aquila argues that the exemption contained in the
last sentence of the statute is not limited to the clause it directly modifies, i.e., developments or
public improvementé proposed by “any municipality, county, public board or commission,” but
rather encompasses any improvement coming within the master plan and that the word “such”
renders the statute émbiguous. The circuit court decided not £o make any conclusions of law
regarding the interpretation of the word “such” as used in section 64.235, but it did suggest that
the word “likely was intended by the legislature to mean ‘a’ or ‘any’ development.”

We agree that the statute, which was enacted in 1959, is ambiguous. If the phrase “such
development or public improvement” only refers to the developments and public improvements
proposed by governmental entities that are referred to immediately before the exemption, then
the exemption makes no sense, because the Commission, except in limited circumstances, has no
statutory authority to regulate public utilities that are owned and operated by governmental
entities. City of Columbia v. Pub. Serv. Comm'n, 43 S.W.2d 813, 817 (Mo. 1931). For example,
the Commission was given jurisdiction over municipally owned electrical utilities wishing to
serve customers outside their service territories in 1991, § 386.800, and over the territorial
agreements entered into by rural electric cooperatives, electrical corporations and municipally
owned utilities in 1988. § 394.312. The Commission also had jurisdiction over joint municipal

utility commissions from 1978 until 2002. § 393.765, RSMo. (2000).



Atternpting to ascertain legislative intent when section 64.235 was adopted in 1959, we
can look to similar provisions applying to first class counties with a charter form of government
and counties of the second and third classes.” Sections 64.050 and 64.570, adopted in 1941 and
1951 respectively, are similar to section 64.235 to the extent that they _address planning board
approval for improvements of a type embraced within the recommendations of a county’s master
zoning plan. Sections 64.050 and 64.570, like section 64.235, contain specific requirements as to
developments or public improvements proposed by governmental entities, but unlike section
64.235, do not contain an exemption for such development or public improverent that is
authonized by the Commission.

Sections 64.090.3 and 64.620.3(3), which place limits on county commission zoning
powers, specifically and unambiguously provide that first class countics with a charter form of
government and counties of the second and third class, respectively, lack the authority to
interfere via zoning authority with public utility services authorized by the public service
commission, or by permit of the county commission. Section 64.090.3 (first class charter
counties) provides, in part, “nor shall anything in sections 64.010 to 64.160 interfere with such
public utility services as may have been or may hereafter be specifically authorized or permitted
by a certificate of public convenience and necessity, or order issued Ey the public service
commission, or by permit of the county commission.” Section 64.620.3(3) (second and third
class counties) provides, “The powers granted by sections 64.510 to 64.690 shall not be
consfrued: ... (3) To authorize interference with such public utility services as may have been

or may hereafter be authorized or ordered by the public service commission or by permit of the

7 For the reader’s convenience, the statutes in pari materia are compared in a table format and set forth in an
appendix attached to this opinion with the relevant differences between them highlighted.
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county commission, as the case may be.”® These sections were enacted well before section

64.235 was drafted. Why the legislature chose to provide a public-utility exemption applicable
to non-charter first class counties in ambiguous language applicable to a single zoning provision
is anyone’s guess.

Aquila argues that the legislature could not have intended to accord “superpowers” to
non-charter first class counties by providing a narrow exemption from planning commission
authority only for those public-utility projects proposed by governmental entities, and we are
constrained to agree so as to avoid an illogical result. Carmack, 31 S.W.3d at 46. When we
interpret statutes, we do not presume that the legislature has enacted a meaningless provision.
State v. Winsor, 110 S.W.3d 882, 887 (Mo. App. W.D. 2003). Were we to interpret the section
64.235 in a way that renders it applicable only to those improvements and public developments
proposed by governmental entities that are not regulated by the Commission, the exemption
would be meaningless.

Because we find that Aquila qualifies for an exemption under section 64.235, and
because Aquila did not seek a permit from the county commission before commencing
construction of the South Harper plant and Peculiar substation, we must determine whether it has
been authorized by the Commission to build these facilities and, thus, is exempt.

Section 393.170 and Harline

Aquila argues, because it comes within the section 64.235 exemption, that the certificates

of convenience and necessity and other orders issued by the Commission throughout the 20"

century to the company and its predecessors under the authority of section 393.170 are legally

¥ The non-charter first class county statutory provision that parallels 64.090 and 64.620 in placing limitations on

county commission zoning authority is section 64.255, and it does not include a public-utility exemption that is to be
applied across the full range of non-charter first class county zoning provisions.
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sufficient to specifically authorize construction of the South Harper plant and Peculiar
substation. The company cites State ex rel. Harline v. Public Service Commission, 343 S.W.2d
177 (Mo. App. 1960), to argue that it is not necessary to return to the Commission for new
authority to build a power plant where a public utility has Commission approval to provide
service within a territory already allocated to it. Before reaching Aquila’s interpretation of
Harline, we will start where all statutory interpretation begins, i.e., with the statute itself.

Section 393.170 has remained essentially unchanéed since it was first adopted in 1913.°

In 1949 the statute was given its current designation and was divided into three distinct

subsections:

1. No gas corporation, electrical corporation, water corporation or sewer
corporation shall begin construction of a gas plant, electric plant, water
system or sewer system without first having obtained the permission and
approval of the commission.

2. No such corporation shall exercise any right or privilege under any
franchise hereafter granted, or under any franchise heretofore granted but
not heretofore actually exercised, or the exercise of which shall have been
suspended for more than one year, without first having obtained the
permission and approval of the commission. Before such certificate shall
be issued a certified copy of the charter of such corporation shall be filed
in the office of the commission, together with a verified statement of the
president and secretary of the corporation, showing that it has received the
required consent of the proper municipal authorities.

3 The commission shall have the power to grant the permission and
approval herein specified whenever it shall after due hearing determine
that such construction or 'such exercise of the right, privilege or franchise
1s necessary or convenient for the public service. The commission may by
its order impose such condition or conditions as it may deem reasonable
and necessary. Unless exercised within a period of two years from the
grant thereof, authority conferred by such certificate of convenience and
necessity issued by the commission shall be null and void.

Harline explains that the Commission’s primary function is to allocate territory and that
once authority is given under section 393.170.2, it is unnecessary for an electric company to

return to the Commission to extend its transmission lines within the area allocated. 343 S.W.2d

? RSMo. 1919 § 10481; RSMo. 1929 § 5193; RSMo. 1939 § 5649.
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at 185. The court’s rationale was that the Commission, as an administrative body of limited
jurisdiction, was not given the general power of management incident to ownership, and that
once a public utility has been permitted by a certificate of convenience and necessity to provide
service to a territory, the company can only perform its duty by extending its lines and facilities
as required. Id. at 181-82. The Harline court, nonetheless, states in no uncertain terms:

Certificate ‘authority’ is of two kin;ls and emanates from two classified sources.

Sub-section 1 requires ‘authority’ to construct an electric plant. Sub-section 2

requires ‘authority’ for an established company to serve a territory by means of an

existing plant. We have no concern here with Sub-section 1 ‘authority’. The

1938 certificate permitted the grantee to serve a territory — not to build a plant.

Sub-section 2 ‘authority’ govemns our determination.”

343 S.W.2d at 185 (internal citation omitted)."

In light of the distinction acicnowledged by thc’ court in Harline, and examining the
language of section 393.17C in its entirety, we believe that the legislamre, which clearly and
unambiguously addresses electric plants in subsection 1, did not give the Commission the
authority to grant a certificate of convenience and necessity for the construction of an electric
plant without conducting a public hearing that is more or less contemporaneous with the request
té construct such a facility. Subsection 3 requires a hearing to determine if “such construction . .
. 1s necessary or convenient for the public service.” § 393.170.3. It also gives the Commission
the discretion to impose “conditions as it may deem reasonable and necessary.” Id. The
subsection also imposes a time limit on the exercise of the authority granted by the certificate of
- convenience and necessity. J/d. If Aquila’s interpretation of the statute is correct, then a

Commission hearing held fifty or more years before construction was even contemplated

adequately protects the public interest today. Such an interpretation endows the Commission

" Interestingly, 1938 certificate the Harfine court was interpreting is one of the certificates on which Aquila relies
for its authority to build the South Harper plant and Peculiar substation, Nowhere in that certificate is it stated that
Aquila’s predecessor is given the authority to construct power plants in its certificated territory.
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with truly prescient powers in that it presupposes the Commission will know that a specific
power plant will be necessary or convenient for the public service far into the future and will
impose appropriate conditions for construction that will not take place for decades to come.

If we consider the Public Service Commission Law as a whole and bear in mind the
essential purposes of public-utility regulation, it becomes clear that a Commission order granting
a service territory to one utility does not function as the “specific authority” required for the
construction of an electric plant under section 393.170.1 in derogation of county zoning
authority. §§ 64.090.3 and 64.235."' Policymakers long ago agreed that competition is not an
efficient way to operate a public utility. Herbert Hovenkamp, Technology, Politics and
Regulated Monopoly: An American Historical Perspective, 62 TEX. L. REV. 1263, 1280 (1984)."
Thus, the states enacted legislation establishing regulatory bodies that would have the authority
to grant utilities a monopoly to serve a particular territory and to regulate rates that would give
the utility a fair rate of return and preclude it from impdsing monopoly prices on ratepayers. Id.

at 1273-74.

The Missouri Supreme Court eloquently summarized Commission powers early in the

20™ century, stating:

Its powers and duties are broad and comprehensive. They include the protection
of the people of the state against extortion and inconvenience arising from neglect
and misconduct in the service of the public utilities which have been placed under
its supervision and control . . . In all these things it acts by virtue of the
legislative authority with which it is clothed, and necessarily within the limits of

the legislative power; for the stream cannot rise above its source nor the creature
above its creator. '

' A law review article worthy of note, which discusses several Missouri cases involving the interplay between
zoning regulation and governmental immunity, including St. Louis County v. City of Manchester, 360 S.W.2d 638
(Mo. banc 1962), argues that land-use authority can and should be harmonized with the placement of public

improvements when feasible. Note, Governmental Immunity From Local Zoning Ordinances, 84 HARV. L. REV.
869, 876 (1971).
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Mo. Valley Realty Co. v. Cupples Station Light, Heat & Power Co., 199 S.W. 151, 153 (Mo.
1917). See also State ex rel. M.O. Danciger & Co. v. Pub. Serv. Comm'n, 205 S.W. 36, 42 (Mo.
1918) (“The right to regulate under the present law must be measured by the public interest.”)
(citation and internal quotations omitted). This court has addressed Commission authority as

follows:

To secure to the public all advantages to be gained from competition in obtaining
fair rates and good service and also to protect them from its disadvantages, the
commission was given authority to regulate rates, to investigate complaints about
service, to compel companies to adequately serve all persons and industries in the
territory in which they operate, to order improvements and safety equipment, and
to authorize the abandonment or extension of lines and the financing of all
improvements or purchases. The question of whether regulated monopoly or
regulated competition will best serve the public convenience and necessity in a
particular area at any time is for the commission to decide . . . .

People’s Tel. Exch. v. Pub. Serv. Comm’n, 186 S.W.2d 531, 538 (Mo. App. 1945} (quoting State
ex rel. City of Sikeston v. Pub. Serv. Comm'n, 82 S.W.2d 105,110) (emphasis omitted). '

Thus, the regulatory powers accorded the Commission, which ultimately answer to the
public interest, must of necessity address conditions existing at the time the bower is exercised
because such interest is not static and changes over tiﬁe. When the Commission enters an order
in 1950 that, in broad and general language, refers to a public utility’s authority to provide
electric service and build electric plants in a given territory, such as unincorporated Cass County,
area demographics and electric service needs cannot possibly have any bearing on conditions

that will later exist in the 21% Century and that must be considered to protect and advance the

public interest.'> Yet, Aquila argues that Harline's holding, which allows electric companies to

' Of interest in this regard is Commissioner Jeff Davis's concurring opinion to the Commission’s April 7, 2005,
order clarifying Aquila’s authority under existing certificates. He discusses the many ex parte complaints filed by
Cass County residents about the lack of a company response to their concerns, the heavy-handed approach Aquila
took to security issues, and the prudence of building the plant at all. Commissioner Davis invites those affected by
the plant to renew their concerns and wams Aquila that its decisions and behavior will be considered in its next rate
case. Had the Commission held a hearing in the months before this plant was constructed, as required by section
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extend transmission lines in their territories without returning to the Commission to secure
specific authority, should apply with equal force to the construction of an electric plant.

The 1ssue in this case does not involve a mere extension of transmission lines. Rather,
Aquila is seeking to build an electric power plant, a matter that is governe(i by section 393.170.1.
Aquila argues that because “electric plant” is defined so as to include the generation,.
transmission and distribution of electricity, § 386.020(14), and because the Commission ruled in
1980 that Harline was not limited in its application just to the extension of transmission lines,
that it was not ,_required to return to the Commission for specific authority to build an electric
plant in Cass County. Union Elec. Co., 24 Mo. P.S.C. (N.S.) 72, 77 (1980).

Before 1980 the Commission did entertain and grant applications filed by public utilities
for specific authority to construct power-generating plants. See, e.g., Mo. Power & Light Co., 18
Mo. P.S.C. (N.8.) 116 (1973) (Commission gives public utility permission and authorit; to
construct, operate, and maintain a 54-megawatt combustion tutbine generating unit). In that case
a concurring opinion was filed that led the way for the Commission to later suggest, without any
changes having been made to the law in the interim, that such applications were not always
necessary under the authority of Harline. Commissioner William Clark was evidently
concerned, on the basis of no apparent record evidence, that many plants had been constructed
around the state without the Commission’s consent. According to Commissioner Clark,
requiring a company to seek approval for new construction “would-place in jeopardy the many
plants heretofore constructed,” although he did not say how or why they would be put at ﬂsk,

particularly where the authority for their construction had not been challenged. Id. at 121. Thus,

393.170.1, the plant’s neighbors and Cass County would have had the opportunity to express their concems in a
timely manner without muddying the waters of a future rate case.
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he thought that the Harline principles should be extended, even though he recognized that the
court in that case was not addressing the electric-plant construction authority of 393.170.1.

Commissioner Clark’s position appears to have prevailed, when, in 1980, the
Commission considered an application for authority to construct a power plant and dismissed it
because the application was untimely and lacked adequate information. Union Elec. Co., 24 Mo.
P.S.C. (N.S.) at 79. The Commission, in dicta, further opined that such applications were
unnecessary, as a general rule, under Harline. Id The Commission reached its conclusion by
overlooking the distinction made in Harline between transmission lines and electric plants, id. at
78, and further relied on other transmissién—line c‘ases that were without application to the issue
before it."

We disagree with its anélysis. The terms “electric plant” and *“transmission lines™ are not
synonymous under the Public Service Commission Law. While “electric plant” is defined to
include “any conduits, ducts or other devices, materials, apparatus or property for containing,
holding or carrying conductors used or to be used for the transmission of electricity for light,
heat or power,” § 386.020(14), “transmission line” is not defined. And under any reasonable
definition, a transmission line does not generate electricity as an electric plant does. A
transmission line is not a source of significant levels of noise, and it does not emit pollutants in

the same way that a generating facility emits pollutants. Nor does a transmission line require the

** The Commission virtually guaranteed that electric utilities within its jurisdiction would not seek such authority by
imposing significant and burdensome requirements on those that did, stating:
1f utilities seek Commission approval of any plant construction in their certificated area or accept
Commission regulation of their expansion plans, the Commission expects their construction
programs over the next twenty (20) years to be submitted with full and complete information
updated annually. Such information would include all units proposed, projected load forecasts and
full cost information to support a least-cost approach to meeting energy needs. Further, in
addition to annual updates of all information, the Commission would expect timely information on
any changes proposed in such plans.
Union Elec. Co., 24 Mo. P.S.C. (N.S.) at 79. That the information required is forward-looking is an indication that
the Commission appropriately recognized that its legislative mandate requires it to consider only the most updated
information in performing its regulatory functions and issuing its orders.
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construction of roads and buildings or siting near fuel sources or water. The Commission’s
interpretation does not accord with the plain language of section 393.170.1, which does not
contain an exemption for those utilities that are already authorized to operate in a particular
service territory and wish to construct an electric plant. Moreover, Harline appropriately ruled
that transmission line extenstons do not need additional authorization from the Commission,
because such authority already comes within the franchise granted by a county, and territorial
authority is based on the franchise. Accordingly, the Commission has erroneously interpreted
Harline by extending the court’s reasoning in that case to a public utility’s request for specific
authority to build a power plant under section 393.170.1 in territory already allocated to it.

We understand that a legal construction followed by the Commission for many years “is
entitled to great consideration and should not be disregarded or disturbed, unless clearly
erroneous ~ particularly when that construction has been followed and acted upon for many
_ years.” Harline, 343 S.W.2d at 182. Curiously, as to certificates of convenience and necessity
relating to the construction of electric plants, however, the Commission has promulgated no rules
requiﬁng the type of information that it said would be required for those utilities seeking
Commission approval of plant construction in their certificated areas. Union Elec. Co., 24 Mo.
P.S.C. (N.S.) at 79; and note 13, supra. In fact, the only requirements in the Commission’s
regulations specific to certificates of convenience and necessity to build “electrical production
facilities” are for utilities to include in their applications *“[t]he plans and specifications for the
complete construction project and estimated cost of the construction project or a statement of the
reasons the information is currently unavailable and a date when it will be furnished.” Mo.

CODE REGS. ANN. tit. 4, § 240-3.105(1)(B)2 (2005).
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While it could be argued that we will be disturbing an agency’s practice and statutory
interpretation that have endured for twenty-five years, we believe that if we were to extend
Harline as urged by Aquila, we would effectively be giving electric companies in the state carte
blanche to build wherever and whenever they wish, subject only to the limits of their service
territories and the control of environmental regulation, without any other government ovérsight.
In some cases, the utility could be relying on territorial authority given to it decades before
construction begins. We do not believe this is what the legislature intended when it drafied
section 393.170.1.

By requinng public utilities to seek Commission approval each time they begin to
construct a power plant, the legislature ensures that a broad range of issues, including county
zoning, can be considered in public hearings before the first spadeful of soil is disturbed. There
1s nothing in the law or logic that would support a contrary interpretation. Moreover, the county
zoning statutes discussed above also give public utilities an exemption from county zoning
regulations if they obtain the permissionl of a county commission, after hearing, for those
improvements coming within the county’s master plan.'* This strongly suggests that the
legislature intended that a public hearing relating to the construction of each particular electric
plant, take place in the months before construction begins, so that current conditions, concerns
and issues, including zoning, can be considered, whether that hearing is conducted by the county
or the Commission. |

Looking to the practices in other states, we cannot find any particular trends because the

public utility laws vary so widely. In California, for example, where seismic activity is rife,

" Recall that section 64.235 provides “nor shall anything herein interfere with such development or public
improvement as may have been, or may hereafter be, specifically authorized or permitted by a certificate of public
convenience and necessity, or order issued by the public service commission, or order issued by permit of the county
commission after public hearing in the manner provided by section 64.231." (emphasis added},
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every electric plant construction or modification project of a certain size must be approved by
that state’s commission, which appoints a construction project board of consultants to oversee
every aspect of the project’s design and construction. CAL. [PuB. UtiL.] CoDE §§ 1091, 1092,
and 1098 (West 1994). States like Iowa, Illinois and Indiana spe;:iﬁcally require certification for
new construction. Iowa CODE ANN, § 476A.2 (West 1999); 220 ILL. COMP. STAT. ANN. 5/8-
406(b) (West 2000); IND. CODE ANN. § 8-1-8.5-2 (West 2001).. North Dakota provides that -
public utilities may file an application with that state’s regulatory commission for an advance
determination of prudence for new construction proposals, and a commission determination as to
prudence is binding for ratemaking purposes. N.D. CENT. CoODE § 49-05-16 (2005). And in
Wisconsin, all new plants must comply with all orders or rules of the commission, and the
commission may require certification of new construction as convenient and necessary for the
public. Wis. STAT. ANN. §§ 196.49(2)-(3) (2002).

Other states, like Arizona, Arkansas, Colorado, and South Carolina have statutory
provisions requiring a certificate of convenience and necessity for new construction, but
specifically exempt “extensions” within territory already served by the utility, where such
extensions are necessary in the ordinary course of business. ARIZ. REV. STAT. ANN. § 40-281
(1984), ARK. CODE ANN. § 23-3-201 (West 2003); CoLO. REV. STAT. ANN. § 40-5-101 (West
2004);" S.C. CODE ANN. § 58-27-1230 (1977). Using the Colorado statute as an example of this
type of legislation, we can see how significantly it differs from section 393.170. The Colorado

statute provides, in relevant part:

No public utility shall begin the construction of a new facility, plant, or system or
~of any extension of its facility, plant, or system without first having obtained from
the commission a certificate that the present or future public convenience and

"* Interestingly, Colorado’s legislature revised its statute in 2005 to specifically require that all new public-utility
facilities comply with local zoning regulations.
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necessity require or will require such construction. Sections 40-5-101 to 40-5-104
shall not be construed to require any corporation to secure such certificate for an
extension within any city and county or city or town within which it has
theretofore lawfully commenced operations, or for an extension into territory,
either within or without a city and county or city or town, contiguous to its
facility, line, plant, or system and not theretofore served by a public utility
providing the same commodity or service, or for an extension within or to
territory already served by it, necessary in the ordinary course of its business. . . .

CoLo. REV. STAT. ANN. § 40-5-101(1) (West 2004).

While we have been unable to locate a judicial interpretation of the term “extension” in
this context, at least one court has noted that such provisions require a utility to file for a
certificate if it “wants assurance that its investment will be recoverable through rates and charges
to consumers.” City of Boulder v. Colo. Pub. Util. C(;mm 'n, 996 P.2d 1270, 1278 (Colo. 2000).'°

Other states may have specific statutory provisions to address what a public utility is
required to do if it wishes to build new facilities or extend its lines in territory already allocated
tb it, but Missouri does not: We end where we began, with section 393.170.1, which, in plain
and unambiguous language, farovides “No gas corporation, electrical corporation, water
corporation or sewer corporation shall begin constfuctioﬁ of a gas plant, electric plant, water
system or sewer system without first having obtained the permission and approval of the
commission.” Because subsection 3 further imposes a finding of ﬁecessity and convenience
“after due hearing” for “such construction,” we believe that the legislature wanted the
Commission to conduct hearings whenever new construction is proposed. To the extent that the
Commission attempted to establish a contrary interpretation in 1980, giving the Commission
authority it does not have, in a case that was decided on other grounds, it clearly erred. And we

are not constrained to follow that interpretation. Harline, 343 S.W.2d at 182. If Aquila is

' In Illinois, where the legislature requires certification from the regulatory commission for all new construction,
there is a separate Electric Supplier Act, which defines “extension™ as “any new construction which increases the
length of an existing line Jaterally or otherwise.” 220 ILL. COMP. STAT. ANN. 30/3.7 (West 1997).
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dissatisfied with such interpretation, it is free to seek a statutory change, and there are a variety
of statutory models available for our legislature’s consideration. Moreover, we do not intend for
this decision to have anything other than prospective effect. Unless other litigants have

preserved the precise issue addressed in this opinion, we see no need to apply our interpretation

to existing facilities.

CCN Interpretation

Aquila further argues that the circuit court’s ruling constitutes an unlawful collateral
attack on Commission certificates of convenience and necessity (CCN), which is not allowed
under section 386.550. While this section provides that final Commission orders are conclusive
in all collateral actions or proceedings, what the circuit court did in this case was mnterpret the
terms of the certificates, which are not as broad as Aquila suggests, particularly in light of the
interpretation that we today accord to Harline. By ruling that existing CCNs, which simply
recognize Aquila’s general authority to build power plants in its territory, the Commission has
effectively sidestepped the requirements of section 393.170.1.

The Commission asserts in its April 7 order that all of its previous orders and certificates
are conclusive and free from collateral attack. The courts, however, have stated ‘that limiting the
authority granted under Commission orders does not constitute .a collateral attack on those
orders. “Such limitation in no way questions the validity of the original order. Interpretation of
an order necessarily acknowledges its validity and does not constitute a collateral attack.” State
ex rel. Pub. Water Supply Dist. No. 2 of Jackson County v. Burton, 379 S.W.2d 593, 600 (Mo.
1964).

The Commission refers to several documents in its April 7 order from which it concludes

that Aquila has the specific authority it needs to build an electric plant in Cass County. These
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include a 1921 preliminary order giving a predecessor permission to reorganize as a newly

named company and to increase its capitalization:

that the present and future public convenience and necessity require the exercise
by the said new company [West Missouri Power Company] of all the rights,
privileges and franchises to construct, operate and maintain electric plants and
systems in the State of Missouri and respective counties and municipalities

thereof, now acquired or controlled by Applicant, Green Light and Power
Company. '

Another example is 2 CCN issued in a 1950 merger case giving Aquila’s predecessor the

authority to:

own, maintain and operate all properties and assets, and to acquire, hold and
exercise all contracts, franchises, permits and rights now held and possessed by
Missouri Public Service Corporation; including, without limitation, all rights to
construct, own and maintain electric utility facilities in the areas of the State of

Missouri described and designated in the order of this Commission entered in .
Case No. 9470 on January 18, 1938."

Aquila and the Commission focus on and emphasize the text in these orders regarding
‘felcctric planis” and “electric utility facilities.” As the Missouri Supreme Court noted in State
ex. inf. Shartel v. Missouri Utilities Co., 53 S.W.2d 394, 399 (Mo. 1932), a CCN does not confer
any new powers on a public utility; it simply permits the utility. “to exercise the rights and
privileges presumably already conferred upen it by state charter and municipal consent.” fd.
Thus, even if, as Aquila argues, a Commission order or certificate preempts local authority to
determine where a power plant will be located, the certificates and orders herein only give
Aquila the general authority to construct, operate, and maintain electric plants throughout its -
service territory. They do not give Aquila the authority to build fhis particular facility in an
agricultural district in Cass County. Moreover, when the Comunission issued these orders, the

construction of an electric plant was simply not on the agenda. The issues the Commission

'7 As we noted above, the 1938 order to which the Commission refers does not, in any respect, address company
authority to construct pawer plants.
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considered in 1921 and 1950 dealt with corporate reorganization and mergers. The legislature
cannot possibly have intended for such statement of general authority to comply with the
requirements of section 393.170.1. "The circuit court did not err in finding that existing

Commission orders and certificates did not give Aquila specific authority to build the South

Harper plant or the Peculiar substation.

County Franchise Authority

Aquila bolsters its contention that counties have no authority over the construction of an
electric power plant by citing section 229.100, which Aquila contends prohibits a county from
issuing a franchise for such construction. The statute is silent with respect to power plaﬁts and
simply prohibits public utilities from erecting power lines “without first having obtained the
assent o-f the county commission of such county therefore.” § 229.100. While counties may not
have the authority to issue franchises as to the construction of power plants, there is nothing in
this statute that precludes a county from exercising its zoning authority, if any, over the location
of a power plant.

Aquila also contends that the franchise Cass County issued to one of its predecessors in
1917 gives the company the right to build a power plant in the county. The original and only
existing Cass County order, otherwise known as a franchise, simply gives Aquila’s predecessor
the authority to “set Electric Light Poles for the transmission of light for commercial purposes . .
. provided the wires do not interfere with the ordinary use of the public roads.” By its terms and
the limitations imposed by section 229.100, this franchise could not give Aquila such aufhon'ty.
As Aquila itself argues in its motion for rehearing, section 229.100 “provides a county no
authority to dictate a public utility’s ability to cénstruct a power plant on private property.”

Thus, by allowing Aquila’s predecessors to place transmission poles and wires along roads
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throughout most of the county, the 1917 Cass County franchise does not give Aquila the
authority to build this power plant and transmission substation. And our interpretation of

Harline, supra, which did not confuse a service-territory CCN with a Commission order relating

to power plants, sustains this result.

Eminent Domain

Aquila’s final argument is that public utilities have the power of eminent domain and are
therefore immune from local zoning because such power is “superior to property rights” and
“subject only to such limitations as are fixed by the constitution itself.” State ex rel. St. Louis
Union Trust Co. v. Ferriss, 304 $.W.2d 896, 898 (Mo. banc 1957). According to Aquila, éven
though it purchased the property at issue from willing sellers and did not have to condemn the
land, the principle of its immunity applies with equal force. A public utility’s power of eminent
domain and a county’s power to zone are derived from a legislative grant of authonty. _' Both
powers are police powers derived from statute and are without a constitutional basis, thus neither
trumps the other, and both powers can be ;exercised in harmony. See, e.g., St. Louis County V.
City of Manchester, 360 S.W.2d 638, 642 (Mo. banc 1962) {(harmonizing the adverse claims of
two governmental units with equivalent authority regarding location of sewage disposal plant,
court concludes that charter county’s zoning ordinance restricting plant’s location is lawful
restriction, stating, “the statutes upon whi_ch the city depends do not purport to give the city thé
right to select the exact location in St. Louis county, and the public interest is best served in
requiring it to be done in accordance with the zoning laws.”).

The overriding public policy from the county’s perspective is that it should have some
authority over the placement of these facilities so that it can impose conditions on permits,

franchises or rezoning for their construction, such as requiring a bond for the repair of roads
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damaged by heavy construction equipment or landscaping to preserve neighborhood aesthetics
and provide a sound barrier. As the circuit court stated 50 eloquently, “to rule otherwise would
give privately owned public utilities the unfettered power to be held unaccountable to anyone
other than the Department of Natural Resources, tﬁe almighty dollar, or supply and demand
regarding the location of power plants. . . . The Court simply does not believe that such
unfettered power was intended by the legislature to be granted to public utilities.”

For these reasons, we affirm the circuit court’s jﬁdgment permanently enjoining Aquila
from building the South Harper plant and Peculiar substation in violation of Cass County’s
zoning law without first obtaining approval from the county commission or the Public Service
Commission. In so ruling, however, we do not intend to suggest that Aquila is precluded from
attempting at this late date to secure the necessary authority that would allow the plant and

substation, which have already been built, to continue operating, albeit with whatever conditions

are deemed appropnate.

Thomas H. Newton, Presiding Judge

Patricia A. Breckenridge and Victor C. Howard, JJ. concur,
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APPENDIX

First Class Charter

64.050. Approval of
improvements (certain first
class counties)

From and after the adoption of
the master plan or portion
thereof and its proper
certification and recording, then
and thenceforth no
improvement of a type
embraced within the
recommendations of the master
plansshall be constructed or
authorized without first
submitting the proposed plans
thereof to the county planning
commission and receiving the
written approval and
recommendations of said
commission; provided,
however, that this requirement
shall be deemed to be waived if
the county planning commission
fails to make its report and
recommendations within forty-
five days after the receipt of the
proposed plans. Ifa
development or public
improvement is proposed to be
located in the unincorporated
territory of the county by any
municipality, county, public
board or commission, the
disapproval or
recommendations of the county
planning commission may be
overruled by the county
commission, which shall certify
its reason therefor to the
planning commission.

1941

First Class Non-Charter

64.235. Improvemeats to
conform to plan, approval
required (noncharter first
class counties)

From and afier the adoption of
the master plan or portion
thereof and its proper
certification and recording, then
and thenceforth no improvement
of a type embraced within the
recommendations of the master
plan shall be constructed or
authorized without first
submitting the proposed plans
thereof to the county planning
board and receiving the written
approval and recommendations
of the board; except that this
requirement shall be deemed to
be waived if the county planning
board fails to make its report and
recommendations within forty-
five days after the receipt of the
proposed plans, Ifa
development or public
improvement is proposed to be
located in the unincorporated
territory of the county by any
municipality, county, public
board or commission, the
disapproval or recommendations
of the county planning board
may be overruled by the county
commission, which shall certify
its reasons therefor to the
planning board, nor shall
anything herein interfere with
such development or public
improvement as may have
been, or may hereafter be,
specifically authorized or

Second and Third Class

64.570. Planning commission
to approve improvements —
public improvements may be
made, procedure (second and
third class counties)

From and after the adoption of
the official master plan or
portion thereof and its proper
certification and recording,
thereafter no improvement of a
type embraced within the
recommendations of such
official master plan or part
thereof shall be constructed or
authorized without first
submitting the proposed plans
thereof to the county planning
commission and receiving the
written approval or
recommendations of said
commission. This requirement
shall be deemed to be waived
if the county planning
commission fails to make its
report and recommendations
within forty-five days after
receipt of the proposed plans.
In the case of any public
improvement sponsored or
proposed to be made by any
municipality or other political
or civil subdivision of the
state, or public board,
commission or other public
officials, the disapproval or
recommendations of the
county planning commission
may be overruled by a two-
thirds vote, properly entered of
record and certified to the
county planning commission,
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permitted by a certificate of
public convenience and
necessity, or order issuned by
the public service commission,
or order issued by permit of
the county commission after
public hearing in the manner
provided by section 64.231.

of the governing body of such
municipality, or other political
or civil subdivision, or public
board, commission or officials,
after the reasons for such
overruling are spread upon its
minutes, which reasons shall
also be certified to the county

planning commission.
1959

1951

First Class Charter

64.090. Planaing and zoning
powers of county commission
— group homes considered
single-family dwellings —

charter first class counties) counties) -
exemptions (certain first class
counties) 1. For the purpose of promoting | 1. For the purpose of
health, safety, morals, promoting health, safety,
1. For the purpose of comfort or the general morals, comfort or the

promoting health, safety,
morals, comfort or the
general welfare of the
unincorporated portion of
counties, to conserve and
protect property and
building values, to secure
the most economical use of
the land, and to facilitate the
adequate provision of public
improvements all in
accordance with a
comprehensive plan, the
county commission in all
counties of the first class, as
provided by law, except in
counties of the first class not
having a charter form of
government, is hereby
empowered to regulate and
restrict, by order, in
unincorporated portions of
the county, the height,
number of stories and size

First Class Non-Charter

64.255. Building and lot
regulations — nonconforming
uses, regulations limited (non-

welfare of the
unincorporated portion of
counties, to conserve and
protect property and building
values, to secure the most
economical use of the land
and to facilitate the adequate
provision of public
improvements all in
accordance with a
comprehensive plan, the
county commission in all
counties of the first class not
having a charter form of
government and not
operating a planning or
zoning program under the
provisions of sections 64.800
to 64.905, 1s hereby
empowered to regulate and
restrict, by order, in the
unincorporated portions of
the county, the height,
number of stories, and size of

Second and Third Class

64.620. Building restriction -
limitations on regulations
(second and third class

general welfare of the
unincorporated portion of
counties of the second or
third class to conserve and
protect property and
building values, to secure
the most economical use of
the land, and to facilitate
the adequate provision of
public improvements all in
accordance with a
comprehensive plan, the
county commission of any
county to which sections
64.510 to 64.690 are
applicable as provided in
section 64.510 shall have
power after approval by
vote of the people as
provided in section 64.530
to regulate and restrict, by
order of record, in the
unincorporated portions of
the county, the height, J
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of buildings, the percentage
of lots that may be
occupied, the size of yards,
courts and other open
spaces, the density of
population, the location and
use of buildings, structures
and tand for trade, industry,
residence or other purposes,
including areas for
agriculture, forestry and
recreation.

3. The powers by sections
64.010 to 64.160 given shall
not be exercised so as to
deprive the owner, lessee or
tenant of any existing
property of its use or
maintenance for the purpose
to which it is then lawfully
devoted except that
reasonable regulations may
be adopted for the gradual
elimination of
nonconforming uses, nor
shall anything in sections
64.010 to 64.160 interfere
with such public utility
services as may have been
or may hereafter be
specifically authorized or
permitted by a certificate
of public convenience and
necessity, or order issued
by the public service
commission, or by permit
of the county commission.

buildings, the percentage of
lots that may be occupied,
the size of yards, courts and
other open spaces, the
density of population, the

~ location and use of buildings,

signs, structures and fand for
trade, industry, residence,
parks or other purposes,
including areas for
agriculture, forestry and
recreation,

. The powers by sections

64.211 to 64.295 given shall
not be exercised so as to
deprive the owner, lessee or
tenant of any existing
property of its use or
maintenance for the purpose
to which it is then lawfully
devoted, except that
reasonable regulations may
be adopted for the gradual
elimination of
nonconforming uses from .
districts zoned for residential
use.

1959

number of stories, and size
of buildings, the
percentage of lots that may
be occupied, the size of
yards, courts and other
open spaces, the density of
population, the locations
and use of buildings,
structures and land for
trade, industry, residence
or other purposes,
including areas for
agriculture, forestry,.and
recreation.

3. The powers granted by
sections 64.510 to 64.690
shall not be construed:

(1) So as to deprive the owner,
lessee or tenant of any existing
property of its use or
maintenance for the purpose to
which it is then lawfully
devoted;

(2) So as to deprive any court
of the power of determining
the reasonableness or
regulations and powers in any
action brought in any court
affecting the provisions of
sections 64.510 to 64.690, or
the rules and regulations
adopted thereunder;

(3) To authorize interference
‘with such public utility
services as may have been or
may hereafter be authorized
or ordered by the public
service commission or by

1941 permit of the county
commission, as the case may
be.

L 1951
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Exhibit C

Order entered in the Lawsuit dated February 15, 2006



IN THE CIRCUIT COURT OF CASS COUNTY, MISSOURI

CASS COUNTY, MISSOURL

)
)
Plaintiff, )
)
v. ) Case No. CV104-1443CC
)
AQUILA, INC., ) G
Defendant ) oo
s A
Yo 2,
ORDER :
ORDER 2 " 2,

On this [ D day % , 2006, the Court enters its Order, having convéjgd

on the 27% day of January, 2006 for a hearing, on the record, on the Motion to Extend Stay of :

Injunction (“Motion™) filed by Defendant Aquila, Inc. (“Aquila”). Aquila appears by and
through its attomey of record, J. Dale Youngs, and through its General Counsel Christopher M.
Reitz. Plaintiff Cass County, Missourl (“County’;) appears by and through its attomey of record,
Cindy Reams Martin, and through its County Attorney, Debra L. Moore.

On the pleadings adduced, and based upon the argumenfs of counsel on the record, the
Court finds and orders as follows: -

1. THE COURT FINDS that it entered a Judgment in this case on January 11, 2005.

2. THE COURT FURTHER FINDS that the Judgment permanently and mandatorily
enjoined Aquila, and all others acting in concert'with, at the direction of, on behalf of, under
contract with, or otherwise in collaboration with Aquila, ﬁoﬁ constructing and operating the
South Harper Plant and the Peculiar Substation, and ordered the removal, at Aquila’s expense, of
all improvements, fixtures, attachments, equipment, or apparatus of any kind or nature

inconsistent with an agricultural zoning classification placed, affixed or constructed at anytime,

KC-1366573-1



whether before or after the Judgment, upon the South Harper Plant or the Peculiar Substation
sites.

3. THE COURT FURTHER FINDS that the Judgment was stayed pending appeal
pursuant to Rule 92.03, subject to Aquila posting a $350,060.00 bond, and that subsequent to the
posting of said bond, Aquila constructed and began operating the South Harper Plént and the
Peculiar Substation while it appealed the Judgment.

4.  THE COURT FURTHER FINDS that the Judgment was affirmed by the Missouri
Court of Appeals for the Western D‘istrict on December 20, 2005, and that neither Aquila nor the
County sdught rehearing or transfer of the Court of Appeals’ opixﬂon.

5. THE COURT FURTHER FINDS that the Court of Appeals issued its Mandate -
affirming the Judgment on January 11, 2006. |

6.  THE COURT FURTHER FINDS that the Judgment is final and non-appealable.

7. THE COURT FURTHER FINDS that Aquila filed its Motion on January 12,
2006, which Motion is opposed by the County.

8. ATI-IE COURT FURTHER FINDS that it has the jurisdiction and authori.ty to hear
the Motion, and to fashion a remedy that addresses the matters raised in the Motion and in the
related pleadings filed by the parties.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Aquila’s Motion is
granied in part and denied in part. Aquila is ordered, beginning May 31, 2006, to commence
dismantling the South Harper Plant, including the substation at the South Harper facility, and the
Peculiar Substation, in their entirety, under penalty of contempt.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that, as required by the

Judgment, Aquila, and all others acting in concert with, at the direction of, on behalf of, under
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contract with, or otherwise in collaboration with Aquila, are directed to immediately cease
operation of the South Harper Plant in its entirety, and for all purposes, under penalty of
contempt; and

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Aquila may continue
to operate the substation at the South Harper facility and the Peculiar Substation until May 31,
2006, and that thereafier, as required by the Judgment, Aquila, and all others acting in concert
with, at the direction of, on behalf of, under contract with, or otherwise in collaboration with
Aquila, are directed to immediately cease operation of the substation at the South Harper fécility
and the Peculiar Substation in their entirety and for all purposes, under penalty of contempt; and

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the time permitted
Aquila by this Order to delay the commencement of disinantling of the South Haxpcr Plant and
the Peculiar Substation until-May 31, 2006, and to delay the cessation of thé operation of the
substation at the South Harper facility and the Peculiar Substation until May 31, 2006, is subject
to and conditioned upon Aquila, Inc. posting a $20,000,000.00 cash or surety bond in a form
satisfactory to the Court for the security of the rights of Cass County, Missouri. The bond shall
reflect that Aquila, Inc. is held and firmly bound unto Plaintiff Cass County, Missouri in the sum
of $20,000,000.00 for the payment of which Aquila, Inc. and its surety, if applicable, bind
themselves, on the condition that in the event Aquila fails to comply with the terms of tlﬁs Order,
then the bond shall be available to satisfy such damages, if any, deemed by the Court to have

been incurred by Plaintiff Cass County, Missouri; otherwise the obligation shall be void.

IT IS SO ORDERED.

W@W

' e Honorable Joseph P. Dandurand
Dated: (_)—Jl§ /O(,_

KC-1366573-1



Approved and Submitted As to Form:

CINDY REAMS MARTIN, P.C.

By:

Cindy Reams Martin - No, 32034

408 S.E. Douglas
Lee’s Summit, Missouri 64063

Telephone Number  816/554-6444
Facsimile Number  816/554-6555

CASS COUNTY COUNSELOR

By:

Debra L. Moore — No. 36200
Cass County, Missouri

102 East Wall
Harrisonville, Missouri 64701

Telephone Number (816) 380-8206
Facsimile Number  (816) 380-8156

ATTORNEYS FOR PLAINTIFF
CASS COUNTY, MISSOURI

KC-1366573-1



BLACKWELL SANDERS PEPER
MARTIN, LLP

By:
J. Dale Y oungs{- No. 36/16

4801 Main Street, Suite 1000
Kansas City, Missouri 64112

Telephone Number  (816) 983-8000
Facsimile Number  (816) 983-8080

ATTORNEYS FOR DEFENDANT
AQUILA, INC.
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Exhibit D

Excerpts of the transcript of January 27, 2006 prdceedings
before Judge Dandurand



IN THE CIRCUIT COURT OF CASS COUNTY, MISSOURI
SEVENTEENTH JUDICIAL CIRCUIT, DIVISION NO., IT
Honorable Jogeph P. Dandurand, Judge

CASS COUNTY, MISSCURI,

}
| )
Plaintiff,’ )
) Cass County.
VS. } Cage No. 17V010401443
AQUILA, INC., )
)
Defendant. ) ORIGINAL
TRANSCRIPT

On Friday, the 27th day of January, 2006, the

Honorable Joseph P. Dandurand, Judge of Division No. II

lee's Summit, MO 64063

ATTORNEY DEBRA MOORE
104 East wWall
Harrisonville, MO 64701

ATTORNEY CHRISTOPHER REITZ
4801 Main Street, Suite 1000
Kangas City, MO 64112

g; %; of the 17th Judicial Circuit, at Warrensburg, Missouri.
: }
APRPEARANCES
ATTORNEYS FOR CASS COUNTY: ATTORNEY CINDY REAMS MARTIN
ATTORNEY FOR DEFENDANT: ATTOENEY J. DALE YOUNGS
JODI R, QUELLE, CCR
S Official Court Reporter, Division No. II

Johnson County Circuit Court
(660) 422-7407




10
11

12

13

14

15

18

indication that there were nine cases on the
docket this morning. But this 1980 case, it
didn't say, I don't think, that you can build a
plant anywhere you want to build a plant, did it?

MR. YOUNGS: The Court -- the Commission --

THE COURT: We are talking about -- go ahead.
Help.me out with what that case said.

MR. YOUNGS: i will. As the Céurt recalls,
the issue was whether or not Acuila was subject to
Cass County zoning laws --

THE COURT: Right. =

MR. YOUNGS: -- as set forth in 64.235 or as
enabled by that statute. The question was, if the
zéning laws apply for Agquila or if that =zoning
exemption applied to Aquila, and you didn't reach

the issue. The Court of Appeals just recently

17

18

19

20

21

22

23

24

25

clearly held that it doea. The issue was whethef
or not we haa the type of authorization required
to fall within that exemptiomn.

THE COURT: Okay. All right.

MR. YOUNGS: Aand so what the Commission's
decision in the 1980 UE case was that we had all
these various orders and certificates that were
before the Coﬁrt and in evidence at the trial of

this proceeding. Our position was and our belief

8
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11

12
13

14

15

16

going to be kind of an interesting process.

THE COURT: You know, the other question I

have for you before you turn this over --

MR. YOUNGS: Sure.
THE COURT: -~ the PSC was here. I mean,
they had their nose in this thing from the

beginning telling me that they thought that you

guys had the authority to do what you were doing.

They are not here today, and I want to know if
they are so interested in seeing to it that this
discussions have been had with the parties about
how much time they think they are going to take to
review this thing and make a ruling?

Because what you can count cn, Mr. Youngs,

I'm not going to say, if I say anything, if I give

17
18
19
20
21
22
23
24

25

you a week, I am not going to say that you have
until the Public Service Commission does_something
with this case because that's unreasocnable.

Has anybody had any discussion with them
about what expectations we might have with regard
to obtaining some sort of a ruling from them?

Because the facts aren't difficult. They
have been hashed over and hashed over. The PSC is

either going to vote for you, or they are going to

1S

1
|
i
H
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}
vote against you.

2 MR. YOUNGS: I-agree, and we have not gﬁtten
3 a commitment from the PSC; Mr. Reitz -- and in
4 putting together our application, we have
5 obviously consulted with the Public Service
& Commission, and as we do on an ongoing basis, we
7 are in daily contact with their staff over any
8 number of things that fall within our obligation
5 to be requlated by that.
10 Mr. Reitz might be able to speak to that a
11 little bit more,.bﬁﬁ we are of the understanding
12 that the PSC will be able to process this, again,
13 subject to protecting the rights of .those pecple
14 who want to be heard on the iasue,
15 _THE COURT: Because they have-to give a
16 public hearing.
17 MR. YOUNGS: They absolutely do, aﬁd again,
18 we are not trying to avoid that.
19 THE COURT: Right.
20 MR. YOUNGS: So the fact of the matter is
21 there is a process, but the PSC understands that
22 everybody wants the process to be undertaken
23 promptly --
24 THE COURT: Expeditiously.
25

MR. YOUNGS: -- and disposed of

20




1 THE COURT: The intervention deadline.
2 MR. REITZ: The intervention deadline is
3 February 27th.
4 THE COURT: The 27t1-r1.‘ Ckay.
5 MR. REITZ: So, Your Honor, the reality is
6 the last time the Commission issued an order, they
7 were sued by the County claiming that there was a
8 lack of due process, and we are very confident, as
9 I think you are, that the Commission wants this
10 plant. They believe it's in the right pléce, and
11 they will apprové 6ﬁf-é§biiééﬁion.
i2 THE COURT: Oh, no, wailt a minute. Wailt a
13 minute. Don't mistake what I .- I think -- T
14 think that the Pub}ic Service Commigsion, what
15 they did -- I don't want there to be any mistake
16 about what I think aboﬁt what they did -- what
17 they did'was come in here and ask me to deal with
18 the buck and net them, and they didn't want to
19 have to do what the Court of Appeals is now
20 telling them what they have to do. That's what I
21 think.
22 So I think they are unhappy with what has
23 occurred because they did not waﬁt to have to make
24 that decision. They wanted-té leave it to
25 somebody else. So I don't know what they are

22




1 going to do, but what they wanted was for me to do
2 it because they didn't want to have to make the
3 decision. That's what I think. Now they are told
4 they have to make the decision.
5 MR. REITZ: They are told they have toc make
6 the decision.
7 THE COURT: Yes.
8 MR. REITZ: I am telling‘you that we are
9 confident that they believe that the decision that
10 we made to construct this particular plant in this
11 particular spotrié-éﬁédiﬁféi& the right one and
12 that they will, in fact, give us the gpecific
13 authority that we need.
14 THE COQURT: &and if you are_comfortable with
15 that -- and, again; I'm not ruling this case at
16 this point. All I'm doing is making socme qommenﬁs
17 for myself and for my notes and record -- if you
18 are confident in that, then you are confident that
_ 13 they will do whatever they can if I give &ou a
20 deadline tc make a ru;ing within that deadline,
21 whatever it is.
22 MR, REITZ: I certainly am hopeful of that.
23 THE COURT: If they are on your.side, you
24 would think they would.
25, MR. REITZ: I would say, though, that they

23




10

11

12

13

14

15

1ls

even if there is some thread or shred of hope that
they do, the reality of what we are talking about
here is something so uncertain, something so
indeterminate that we simpiy don't know what is
going to happen with respect to this plant and
substation. ‘

THE COURT: But you know, you know,
Ms. Martin, that I can make a ruling, if I‘do,
that will take care ﬁf the uncertaiqty by setting
times and conditions and liﬁits and orders and the
potential for an order to show cause or a motion
for contempt. 8o you can rest assured that when
folks walk out the door today, no matter what my
ruling is, it is going to be determinant with

regard to time. 1If it's today or tomorrow or four

‘months from now, you are not going to walk out the

17

18

1s

20,

21

22

23

24

25

door wondering if thig thing is going to be left
in limbo by me becaus§\it won't be.

MS. MARTIN: And that I do appreciatg and T
Tespect very much, and you will note, of course,
on gome of the issues that we raised in the .
Suggestiecns iﬁ Opposition that we filed, some of
the concerns that we have.

I do want to point one thing out, Your Honor.

You know, it's the County's position it's not

38




1 predetermined what the County would or would not
2 do with an application, but qonsider the Counﬁy's
3 situation. We have é judgment. That judgment has
4 not been modified, Fdr Aquila to present an SUP
S application at our doorstep on Friday --
6 THE COURT: It's inconsistent. Their’
7 argument to the County is inconsistent. The
8 County's position is exactly wha; I would expect
9 it to be.
10 MS. MARTIN: Right.
11 THE COURT: &nd I don't have any problem oxr I
12 am not casting any. aspersions toward the County.
13 I mean, if I were the County, I would take the
14 same positiorn.
15 Mé. MARTIN; Well, I just don't want this
18 Court to be of the view that the County is
17 predisposed ane way or the other what would or
18 would not occur on a permit application. There
19 ig, obviously, a whole lot of factors that we are
20 obligated by law to look at_with respect to an
21 application, but the fundamental issue of whether
22 an application can even be accepted under
23 circumstances where the law iﬁ effect at that time
24 is that this plan£ and thig substation are to be
25 dismantled.

39
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motions in suggestions they filed herein, that

7 1
| 2 certainly has not been the position they have
H -3 /taken here today. I haven't heard one word from
4 the mouth of either counsel for Aquila that
5 Aquila is a wvictim or somehow is being treated -
6 unfairly. 8o we can disregard suggestions and
7 arguments and paperwork filed --
8 MS. MARTIN: And brinkmanship?
] 'THE COURT: -~ yeah; and brinkmanship.
10 MS. MARTIN: My favorite word.
11 THE COURT: That had to be yours.
12 MS. MARTIN: And, I guess, the part of that
) 13 is it's a little tough to sit here and have the
-J 14 County be attacked because it has rejected permits
15 that are inconsistent with a judgment that is in
le force and effect, and it is a little bit
17 concerning to me to be in a position to hear any
18 suggestion by Aquila or otherwise that somehow or .
is another that the County has made up its mind.
20 The County has concerns about a plant, a
21 substation, about any development being built
22 someplace where the process has not been followed,
23 and as I point oug in our Suggestions, Your Honor,
24 the mostAdifficult situation that what Aquila is
MJ 25 asking of you creates for the County is that after
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1 T4

1 the fact we are being asked to evaluate, whether
'# 2 it's by way of an intervention in the PSC or by
| 3 way of a proceas here in the county, sémething
4 that's already occurred.
5 THE COURT: Well, I don't think aspersions
& have been cast toward the County. I mean, I'm not
7 getting that, Ms. Martin. I don't think they are
8 doing that at all. I mean, I don't think the
9 County can take any other position, and I don't
10 think they do either. How can the County now aé?}
11 - "Oh, well, what the heck. Go ahead," you know.
12 M&. MARTIN: To be honest with you, that's
13 exactly how I feel.
.:]. 14 THE COURT: And they are not claiming --
15 MS. MARTIN‘: Quite frankly, Your Honor, we
1e have been accused of exercising in conduct that's
17 disappointing to Aquila. We have been accused of,
18 in a Reply Brief that was filed on Wednesday, it
19 is clear the’County tends to undercut us at every
20 step of the way, and the reality is we are doing
21 our job., There are laws toc follow, and we have
22 got an obligation to see --
23 THE COURT: That's right. You do.
24 MS. MARTIN: -- that they are followed.
/] 25

THE COURT: That's right.
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1 MS. MARTIN: And from a practical standpoint,
3 2 ag long as the Court understands, it's not a
f 3 matter of, you know, it's not a matter of who is
4 the victim and who is not tﬁe victim. It's just
5 that the County has a role to play, and we have
6 done nothing along the way inconsistent with that
7 ‘role. It's very important, I think, for the Courﬁ
8 to take into consideration that degpite all-of the
9 policy arguments that are advanced here by Aquila
10 this is a self-created hardship. It'is a
11 self-created pubiic-ﬁoiiéy—iésue. It is a
12 gself-created PR mantra, and it's very difficult
_ 13 for the County or for any one else who is impacted
'J 14 by this plant or this substation to feel much
15 gympathy given the self-created nature of this
16 hardship. | :
17 There was a gamble when Aquila - -determined to
18 move forward with the buildihg'of the plant. That
19 if it lest, it knew this plant and substation were
20 going to have to be dismantled.
.21 Does that mean the County is vengeful or in
22 some way, you know, thumbing our nose at Adquila?
23 Absolutely not. It means that the County all
24 along has said, "Would you please follow the law."
Jas

THE COURT: Actually, I think, if you want to
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1 be accurate about what occurred, the opposite is
2 what occurred throughout this case. That if there
3 is anybody who was arrogant or thumbing theif
4 nose, it was not the County. It was the decision
5 that Aquila made uniiaterally to decide that, you
6 kﬁow, I didn't know what I was talking about, and
7 thérefore, there was no risk, and, you know,
8 that's their problem, not yours, and so the shoe
9 is not on that foot. 1It's on the other foot, and
10 I don't think anything different. They made that
11 decision, not thévd§u££§:_-h‘
12 MS. MARTIN: Excuse me for interrupting. I
13 do agree with that, and I think it is that very
14 fact which compels me to argue to the Court that’
15 this plant and substation must be removed because
16 that is what this Court ordered in January, that
17 is what Aquila knew what would happen if they
18 advanced this appeal and they lost or abandoned,
18 as they did. Maybe, they will go to the PSC and
20 get a plant and substation approved. It . is not a
21 given. It is ahsolutely not a given that they
22 will be ap?roved at this site -- or these‘sites, I
23 should say, with respect both to the plant and the
24 substation.

25

And where I do disagree fundamentally on the
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might as well go on on that as opposed to coming

back here another day with another group full of

people and arguing these things again.

I will tell you that I have nothing but
respect for the position taken by the County of
Cass, and I have nothing bﬁt frustration for the
position taken by Aquila. I don't understand -- I
don't understand how they could have the nerve to
do what they did in the face of what the rulings
were cther than to have total, utter disregard for

the Ruling of this Court. The taking of an

appeal -- I have been doing this for two decades.

I get appealed all the time. I get reversed
sometimes; I get affirmed sometimes, without ever
having any hard feelings, but you, Aquila, made a

determination to proceed in the face of this
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ruling, in the posting of a bond as if my ruling

-didn't matter at all, and you knew darn well, with

arrogance, as far as I'm concerned, that I didn't
have any idea what I was doing. "We are very
confident that trial judge was way out of his
league and didn't know what he was daing when he
did it, and, therefore; we are going to continue

to build this plant. We are going to get it done

.because we are right and they are wrong." 8o you

78




10

11

12

13

14

15

16

made that decisionj So as far as whose problem it
is, it falls squarely on Aquila.

Now, that doesn't mean when I started this
out that I can just never mind the consequences of
my ruling. I know the Céunty would like for me to
do that, and that's the positionlthey should take.
I don't have any problem with their position, but
that deesn't mean that it is my job to take their
position either.

And waste is a concern of mine, and it's a

we were bdrn’by our parents to be cdncérned with,’~
and this is not a small dollar matter. So I have

to weigh what I consider to be the consequences of
a ruling in favor of Aquila to both the County

and Aquila and determine whether or not I think
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there's prejudice to some sort of a remedy being
faghioned.

The Order I am going to enter I believe to be

-fair. I wouldn't enter it if I didn't think it

was fair, but it's not what Aquila wantsg, and it
is certainly not what the County wants because
they would like for me to order you tomorrow under
penalty of contempf_to begin to tear that thing

down and get it done quickly.
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