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STATE OF MISSOURI
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THE CLEC COALITION’S

OPPOSITION TO STAFF’S MOTION TO SUSPEND

PROCEDURAL SCHEDULE 


COMES NOW AT&T Communications of the Southwest, Inc. and AT&T Local Services on behalf of TCG St. Louis, Inc. and TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (the “CLEC Coalition”) and submit the following response and opposition to the Motion to Suspend filed by the Commission Staff in the above-captioned proceeding.  The CLEC Coalition opposes Staff’s Motion requesting that the Commission suspend its investigation and essentially abandon its responsibilities under the FCC’s Triennial Review Order (“TRO”), which are designed to ensure that CLECs who are otherwise impaired can use Unbundled Network Elements to meet the needs of Missouri consumers.  For the reasons set forth below, the Commission should continue forward in its important role in determining the extent to which facilities-based competition has (and has not) developed in the state.  

As an initial matter, the decision issued by the United States Court of Appeals for the District of Columbia Circuit
 does not end the Commission’s obligations under the TRO.  Although it vacates certain provisions of the TRO, the decision by its own terms is stayed until the later of the denial of any rehearing request or 60 days.  During that 60 day period, the FCC’s rules remain in effect and the rules and deadlines imposed by the FCC for completing the Commission’s 9‑month proceeding remain in place.  

And, contrary to Commission Staff’s position, the CLEC Coalition believes there is every reason to expect that the FCC rules and deadlines will continue to govern this proceeding beyond the 60 day period established by the Court, since there is a substantial likelihood the initial stay will be extended.  The majority of FCC commissioners who voted in favor of the TRO already have announced their intention to seek both a stay and Supreme Court review of the D.C. Circuit’s decision.
  The CLEC Coalition and other parties, including NARUC, wholeheartedly support the FCC majority’s actions.
  The CLEC Coalition is highly optimistic that the Supreme Court, which issued a very strong opinion in May 2002 in support of competition,
 will accept this case and affirm the FCC’s findings and rules, as well as the right of the states to implement rules critical to support telecommunications competition, especially (but not exclusively) for mass market consumers.  The CLEC Coalition is equally optimistic that the D.C. Circuit’s decision will be stayed, in no small part because of the marketplace confusion and consumer harm that would likely result if the decision were allowed to become effective before the Supreme Court has the opportunity to review it.

But even if the D.C. Circuit’s decision were to survive these expected challenges, it remains critical that the Commission move forward with the state-specific investigatory and fact-finding role that was inherent in the TRO process.  The D.C. Circuit’s decision expressly recognizes that states have valuable -- and clearly lawful -- input into the unbundling decisions, both in fact gathering and in providing advice on how these facts affect critical decisions involving local competition in their states.  Specifically, the Court held that “a federal agency may turn to an outside entity for advice and policy recommendations, provided the agency make the final decision itself.”  Decision at 17.  This has already prompted the chair of the New York Commission to announce that because his commission and the parties have “already made significant progress in developing the underlying factual record that will be needed . . “ the New York Commission will “continue to be actively engaged in gathering relevant data and factual information . . “
  The New York Commission understands, as should this Commission, that regardless who makes the final decisions concerning impairment, the states are best positioned to do that crucial job.  Other states are still moving forward with their proceedings, e.g., Indiana, Oklahoma and Maryland.

Continuing forward with this proceeding will help ensure an outcome that reflects Missouri facts and serves Missouri’s best interests.  No other agency can develop Missouri facts as effectively as this Commission.  More importantly, this Commission will never be better positioned to create a full and complete record than it is right now.  

Critically, creating such a full and complete record cannot result without the submission of testimony based upon the discovery that has been elicited involving Missouri facts, and without the opportunity to test it through cross-examination and oral presentations.  This is a process that does not exist at the FCC, and even if it did the FCC lacks the resources to develop a complete and reliable record for every state in the nation.  No decision maker can have confidence in the reliability of the evidence until that process is complete.

Accordingly, the CLEC Coalition vigorously opposes Staff’s Motion to Suspend these proceedings.  Under any likely scenario, this Commission will be asked, at a minimum, to provide facts and counsel on whether competition has (or can) develop in Missouri in the absence of key unbundled network elements.  When it is, the Commission will need the very factual evidence that these hearings will be able to generate.  Even if the Commission determines it should suspend these proceedings, which the CLEC Coalition does not support, such suspension should be for no more than 60 days.
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� United States Telecom Association v. Federal Communications Commission, No. 00-1012 (decided March 2, 2004) (“Decision”)


�  See March 2, 2004 FCC Press Release (Attachment 1).


�  See, e.g., press releases of AT&T, NARUC, and IBEW (Attachment 2) 


�  Verizon v. FCC, 535 U.S. 467, 219 F.3d 744 (2002) 
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