BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the tariff filing of The

)

Empire District Electric Company
 

) 


to implement a general rate increase for

)
Case No. ER-2004-0570

retail electric service provided to customers
)


in its Missouri service area.


)

PUBLIC COUNSEL SUGGESTIONS IN OPPOSITION TO 

COMPANY’S MOTION TO LIFT SUSPENSION OF IEC TARIFF

COMES NOW the Office of the Public Counsel (Public Counsel) and for its Suggestions in Opposition to Empire District Electric Company’s (“Company’s” or “Empire’s”) Motion to Lift Suspension of IEC Tariff (“Motion to Lift”), hereby states it justifications for opposing:

I.
INTRODUCTION

In its May 20, 2004 Motion to Lift, Empire asks the Missouri Public Service Commission (Commission) for authority to raise its rates, on an interim basis, through an Interim Energy Surcharge (IEC) surcharge, that was already been fully suspended by the Commission on May 5, 2004.  Suspension Order, pp. 6-7.  No application for rehearing or reconsideration of that order was timely made.

Empire’s proposal would hit consumers hard during the pendency of this case.  The proposed $.0040 per kilowatt hour surcharge would result in a total customer impact of approximately $45.85
 for each customer during the period from June 15, 2004 through March 30, 2005.  

If granted, Empire’s Motion to Lift would result in a rate increase of approximately $6 million prior to any evidentiary hearing.  This rate increase would occur before Empire’s customers were given an opportunity to provide sworn testimony to the Commission at a local public hearing.  When the Commission suspended the proposed IEC tariff, it suggested in a media release that hearings, including local public hearings, were to occur later this year.  May 11, 2004 PSC News Release.  “PSC Sets Procedural Schedule in Empire District Electric Rate Case.”  If this significant electric rate increase were to show up next month on utility bills, it would clearly cause significant consumer frustration and confusion.  

Empire’s Motion to Lift requests relief that is unlawful and unreasonable pursuant to prevailing Missouri Law.  Even if Empire could prove with competent and substantial evidence that it was facing a financial emergency (which it cannot), the proposed surcharge would not be a legal method to raise rates.  The single-issue nature of the requested IEC surcharge would violate the requirement that the Public Service Commission consider all relevant factors when ordering a rate change.  Section 386.270.4 RSMo 2000;  State ex. re Utility Consumers Council of Missouri v. PSC (“UCCM”), 585 S.W.2d 41, 47-49 (Mo. banc 1979).  The IEC surcharge would also violate the prohibition against retroactive ratemaking.  Id. pp. 58-59.

Moreover, Empire’s proposal is unreasonable and unworkable for several reasons.  There is no consensus regarding the amount of fuel cost existing in base rates, leaving the Commission with no place to start.  The requested refund procedure is ill-defined and unworkable in the context of a permanent rate decision.

II.
COMMISSION’S STANDARD FOR INTERIM RATE RELIEF

Empire has a long history of “crying wolf” when it comes to asking for interim rate increases.  In its most recent previous rate increase request proceedings, Empire has filed ancillary requests to increase its rates on an interim basis, pending a decision on its permanent rate case requests.  Those interims rate requests were each properly denied by the Commission as unsupported by factual justification.

The Commission most recently revisited its interim rate relief standard in an Empire rate case (Case No. ER-2001-452).  In that case, as it does in the current case, Empire argued that it needed interim rate relief because of increases in natural gas prices.  In that case, the Commission granted Public Counsel’s motion to dismiss, stating:


In its pleadings and testimony, Empire focuses on the word “need” and asserts that it needs an interim rate increase in order to maintain what it believes is an acceptable rate of return.  The proper application of the standard is that a utility must need an interim rate increase in order to meet the emergency or near emergency it faces.  The Commission determines that, even viewing its testimony in the light most favorable to Empire, Empire has not demonstrated that it needs interim relief.  Empire does not allege that it is not earning a positive return, or that its earnings will be negative in the period before new rates are determined in Case No. ER-2001-299.  Neither does Empire allege any risk that its ability to provide safe and adequate service will be impaired in that period.  Finally, Empire does not allege inability to finance its operations.  The Commission will reject the proposed interim tariffs and grant Public Counsel’s motion to dismiss.  

Empire District Electric Company, 10 MoP.S.C. 3d 124, 126 (2001).

In a footnote to the above quotation, the Commission clarified that the prevailing standard is now the “emergency or near emergency” standard.

 As Empire notes in its pleadings, the Commission did partially develop a “good cause” standard for interim relief in In Re The Empire District Electric Company, 6 MoP.S.C. 3rd 17 (Case No. ER-97-82).  However, in that case the Commission based its denial of Empire’s request on its conclusion that: “there is no showing by the Company [Empire] that its financial integrity will be threatened or that its ability to render safe and adequate service will be jeopardized if this request is not granted.”  The differences, if any, between this good cause standard and the historically applied emergency or near emergency standard were not clearly annunciated, and the Commission now returns to its historic emergency or near emergency standard.

Id. at 126, Footnote 2.

In Empire’s subsequent rate case (Case No. ER-2002-425), filed on March 8, 2002, Empire yet again asked for interim rate relief arguing that an “error” had been made in the previous calculation of an Interim Energy Charge.  Just as it is now requesting, Empire asked for interim rate relief in that 2002 case in the form of a surcharge.  Once again the Commission granted a motion to dismiss filed by the Office of the Public Counsel.  Order Rejecting Tariff and Granting Motion to Dismiss, issued on May 9, 2002 in Case No. ER-2002-0425, pp. 5 - 6.
  

III.
EMPIRE DOES NOT MEET THE STANDARD FOR 

INTERIM RATE RELIEF.

As in these previous Empire requests for interim rate relief, there has been no allegation that this electric company is facing a financial emergency, much less any competent and substantial evidence.  Empire’s Motion to Lift does not claim that its financial integrity nor its ability to render safe and adequate service over the next several months would be jeopardized if the proposed interim IEC surcharge is denied. Empire does not allege that it is failing to earn a positive rate of return nor does it allege that it would not have a positive return by the conclusion of this rate case.  

The accounting schedules attached to the prepared direct testimony of Empire witness Kelly S. Walters indicate that Empire’s present electric rates are generating a 4.26% return from Missouri retail customers, based upon the twelve months ending December 31, 2003.  Ibid, Section N, Schedule 1, page 1 of 14, line 28.  This return is unadjusted by any recommendations that may yet be made in this case and is still positive, despite the fact that Empire continues to issue regular dividends to its shareholders.  Clearly, Empire falls short of providing a prima facie case that justifies interim rate relief, based upon the Commission’s emergency or near-emergency standard.  

The sole justification given by Empire for the interim relief it seeks is a discussion of the “importance of natural gas to Empire and its customers”.  Motion to Lift, p. 3.  Empire is correct that natural gas is now the primary fuel source for 704 MW of Empire’s 1264 MW of generating capacity.  However, Empire did have other available fuel choices and it did not need to become as dependent upon natural gas as it now finds itself.  Empire’s ratepayers had no say in the resource planning that has led to this heavy dependence upon natural gas.  

Nonetheless, despite Empire’s complaint about recent increases in natural gas costs, it has protected itself somewhat from those increases through the use of financial hedging.  The average hedged price that Empire locked in for the years 2004 and 2005 is $4.15 per MMBTU.  (Beecher direct testimony, p. 11, l. 5-6).  Therefore, Empire is not totally exposed to the danger of rising natural gas prices.

Moreover, Empire could have protected itself further from natural gas price increases through additional hedging.  Currently, Empire has hedged about 60% of its anticipated 2004 needs and has hedged approximately 40% of its anticipated 2005 needs.  Id.  Through its risk management policy, Empire may hedge between 60-80% of potential natural gas usage for 2004 and may hedge 40-80% for 2005.  (Beecher direct testimony, p. 9, l. 5).  Empire is currently hedging at the low end of the range stated in its policy.  It was Empire management that decided not to hedge up to the 80% of expected volumes that would have been allowed pursuant to this internal risk management policy.  Again, ratepayers did not participate in the decision regarding how much natural gas usage should be hedged.  

Although Company is able to hedge and use other financial instruments to mitigate its exposure to natural gas price volatility, most of its ratepayers do not have such options available to them.  It would be unreasonable to shift the risk of exposure to natural gas volatility from a monopoly utility that has the means to manage that volatility onto small customers that do not have the same mitigation tools.  

IV.
GRANTING EMPIRE’S MOTION TO LIFT WOULD BE UNLAWFUL.

Empire has toiled in the Missouri state legislature for years, attempting to convince legislators to override the consumer protections that prevent energy cost adjustments (i.e., fuel adjustment clauses and interim energy charges).  However, their efforts have not been successful in changing Missouri law to allow this business risk to be passed onto Empire’s captive ratepayers.  UCCM is still good law.

The Commission is not permitted to change utility rates for an electric company without due consideration of all relevant factors.  Section 386.270.4 RSMo 2000.  In the UCCM case, the Missouri Supreme Court specifically struck down energy cost adjustment schemes which allow utility changes in company rates based upon one issue (i.e., fuel cost).  UCCM, 585 S.W.2d 41, 48-40 (Mo banc 1979).  The proposed interim energy charge (IEC) is an energy cost adjustment mechanism similar to the fuel adjustment clauses (FACs) that were struck down in that case.  Both mechanisms allow single-issue changes in rates, as well as retroactive changes in rates, based on fuel cost alone.

The unlawful nature of the interim relief now requested should be even more obvious in that Empire is requesting a decision before the Commission has even had an opportunity to consider any other relevant ratemaking factors which could offset fuel cost increases.  The Commission cannot simply raise rates for an electric company based upon a single issue, promising to consider all relevant factors at a later date.  Such a decision is not fair and does not legally treat customers and shareholders in a balanced way.  A just and reasonable rate must be fair to both.  State ex rel. Valley Sewage v. PSC, 515 S.W.2d 845, 851 (MoApp. 1974).

Moreover, the proposed interim energy charge would also require the Commission to engage in unlawful retroactive ratemaking.  UCCM at 58.  Actual fuel costs will not be known until after an IEC period has concluded.  Even if a refund is ordered at the conclusion of the permanent rate case, the true-up procedure mentioned on page 8 and Footnote 3 of the Motion to Lift would constitute prohibited retroactive ratemaking.  Like the fuel adjustment clauses, the IEC retroactively would adjust the amount charged to past customers either up or down.  This aspect is unlike the PGA/ACA process analogized by Empire in its Motion to Lift because the PGA/ACA process adjusts future rates after actual costs are audited.

Empire incorrectly cites to Midwest Gas Users’ Association v. Public Service Commission (“Midwest Gas Users”), 976 S.W.2d 470 (MoApp. W.D. 1998) to support its contention that the Commission may legally authorize an interim IEC.  Motion to Lift, pp. 4-6.  In that case, a Court of Appeals decision permitted the Commission to utilize the Purchase Gas Adjustment/Actual Cost Adjustment (PGA/ACA) mechanism for natural gas companies.  However, the Missouri Supreme Court Case UCCM still remains good law as it relates to electric companies.  The Midwest Gas Users’ decision made a clear distinction between these two industries:

… the costs at issue in the FAC in Utility Consumers Council were subject to the control of the utilities, and included labor costs and other costs of producing the electricity, and because the Court believed that the amount of money spent for fuel might affect the bottom line and could be offset by savings in other areas, the FAC was not approved.

Ibid., at 480.

. . .

The FAC at issue in Utility Consumers Council was found to come “dangerously close” to an abdication of the PSC’s ratemaking authority because it permitted the electric utilities to simply pass on any amount they paid for fuel costs.  Moreover, the companies could control much of those costs, for electricity, unlike natural gas, is not a natural resource.  Its cost therefore is made up of the cost of such things as labor, raw materials, and so forth, costs which can vary greatly and which the utilities can control.

Ibid., at 482.

Empire’s Motion to Lift does acknowledge that the FACs were invalidated in UCCM partly because the electric fuel costs “were subject to the control of the utilities.”  Ibid,   p. 5.

Despite Empire’s assertions, the IEC is more akin to the prohibited fuel adjustment clause (FACs) than it is to the PGA/ACA mechanism that is utilized for natural gas companies.  Natural gas companies which have no opportunity to choose amongst differing fuel sources in delivering its utility service, but electric companies have many fuel options (coal, nuclear, hydro, wind, etc.).  It was the decision of Empire itself, not the decision of its ratepayers, to become as heavily dependent upon natural gas as it is today.

The rationales for prohibiting energy costs adjustments, such as FACs and IECs, are based upon sound public policy.  In the UCCM case, the Missouri Supreme Court listed several of reasons why an electric company should not be permitted a single-issue mechanism associated with fuel costs:

… it allows an increase in rates without consideration of all factors, thus overweighing the effect of one factor, and ignoring compensating economies; that it shifts the burden of proving reasonableness or unreasonableness from the utility to the consumer; that it violates the principle that rates should be definite and published in order to insure stability and notice of rates to consumers and in order that consumers understand their rates and thus have the knowledge necessary to determine if complaint is warranted; that utilities would lose any incentive to keep down fuel costs where they know such costs can be fully and automatically passed on to the consumer; and that presence of a fuel adjustment clause may bias selection of fuels or production methods so that the utility will chose the method which allows it to pass on the most cost and is thus cheapest to it, rather than the method which is cheapest overall.

UCCM, pp. 49-50. (citations omitted) (emphasis added).

All of these reasons are equally applicable to an IEC as they are too FACs.  It is noteworthy that Empire is not proposing any downward adjustments to its proposed IEC to account for revenue growth or for decreases in any expenses other than fuel.

It is important to recognize that the IEC surcharges discussed in the Motion to Lift were adopted only as a result of unanimous global settlements in Empire and Aquila rate cases.  In both cases, Public Counsel and all other parties waived their right to challenge those IEC surcharges in court.  See paragraph 17 on page 8 of the Unanimous Stipulation and Agreement Regarding Fuel and Purchased Power Expense and Class Cost of Service and Rate Design adopted in Case No. ER-2001-299.  Also see the Unanimous Stipulation and Agreement, adopted in the Aquila, Inc. rate case in Case No. ER-2002-0424.  Public Counsel agreed in both instances to an otherwise unlawful mechanism for settlement purposes and only in return for the consideration of numerous other issues.

V.
EMPIRE’S INTERIM RATE REQUEST IS UNWORKABLE.
Empire acknowledges that its interim rate relief proposal would require the development of technical procedures and details that are not currently available and requests that the Commission convene a technical conference.  Empire suggests that a technical conference would allow the parties to this case to determine the amount of fuel and purchase power costs in Empire’s current base rates as well as establish a true up and refund procedure.  Motion to Lift, pp. 7-8.  Public Counsel believes that a technical conference to discuss an interim IEC mechanism in this would be pointless.  There is no agreement among the parties that interim relief is needed.  It does not make sense to work out the details of a mechanism that not unlawful absent unanimous agreement.  However, the Commission should be aware of the many workability issues that would be raised by such an exercise.

There is no consensus regarding the amount of fuel and purchase power costs embedded in Empire’s current rates.  Empire states its “belief” that existing base rates include approximately $18.09/MWh.  Motion to Lift, p. 8 Footnote 2.  Empire’s belief about what’s included in base rates is not necessarily shared by all other parties.  Current rates were the result of a global “black box” settlement in Case No. ER-2002-425, a settlement that was possible because parties did not specifically designate the amount of fuel cost that was agreed upon.  Properly establishing an IEC without knowing the proper amount of fuel costs in base rates is entirely unreasonable.  With no agreement upon what fuel costs are in base rates and what fuel costs would correspondingly be included in an IEC, such a proposal is unworkable.

It is also unclear how the proposed “refund procedure” would work through the proposed interim IEC mechanism.  Empire proposes that to true up the IEC “when new rates take effect as a result of this case”.  Motion to Lift, pp. 8-9, Footnote 3.  It would be impossible to accurately audit and true up rates precisely at the “effect of law” date in this rate case.    In a few cases in which the Commission has granted interim rate relief, refunds of the difference between interim rates and permanent rates were refunded at the conclusion of the rate case.  If the IEC were trued up based upon actual prudent fuel costs refunds would possibly lag months behind the establishment of permanent rates in this case.  That would not be a fair nor acceptable result.

Although two IEC mechanisms have been approved at the conclusion of permanent rate cases (based upon unanimous settlements), no one has attempted to develop a mechanism that would work during the pendency of a rate case.  In the two previous cases in which an IEC was adopted based upon unanimous global settlements, it took many months of negotiations to work out all of the details.  It is unrealistic to think that a workable interim IEC mechanism could be developed by the parties in a matter of weeks or days.  

VI.
CONCLUSION

Empire has not alleged that it meets the Commission’s standard for interim rate relief.  It does not claim it is facing an emergency or near emergency situation that threatens its financial integrity or its ability to provide safe and adequate electric service to its customers.  No evidence supports the request.  In fact, Empire is earning a positive return.  The Commission should reject Empire’s Motion to Lift, just as it has rejected numerous past requests by Empire for interim relief.

Empire could have filed this rate case as early as September 1, 2003, based upon the terms of the Stipulation and Agreement in Empire’s previous rate case.  If it had done so, new rates would be in effect no later than August 1, 2004.  Empire’s management chose the timing of this rate case.  

Consumers already pay a premium to Empire through the rate of return component of rates, compensating Empire for the business risk it faces in managing fuel costs.  Empire has many tools available to it (both operational and financial) to mitigate fluctuations in natural fuel costs.  Residential and small business consumers have no such tools.  It would be unreasonable to pass the risk of natural gas cost changes on to consumers during the pendency of this rate case.  

Moreover, the Commission is not legally permitted to order an IEC mechanism.  The illegality of an IEC is even more clear in the context of an interim rate adjustment pending a permanent rate change.  The IEC constitutes prohibited single-issue ratemaking as well as prohibited retroactive ratemaking (through the refund procedure).  

Empire’s Motion to Lift is not reasonable nor workable.  The Commission should not revoke its decision to suspend the IEC tariff until a permanent rate change is ordered.  Consumers deserve the opportunity for public hearings before any rate change is made.

Public Counsel respectfully requests that the Commission reject the Motion to Lift, or in the alternative, establish a procedural schedule to allow an evidentiary hearing on the request.

Public Counsel also opposes a technical conference to discuss the details of an interim IEC.  While Public Counsel is willing to discuss the possibility of an agreement to permit an IEC as part of a final rate decision in this case, agreement on an interim IEC is not possible.

Respectfully submitted,
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� Calculated by Public Counsel based upon the average residential usage for Empire’s customers for the equivalent months in 2003.


� The Commission also noted in its Order that “by rejecting the proposed interim tariff, recovery for the time period prior to the effective date of the general rate increase tariffs will be precluded as retroactive ratemaking,” citing State ex rel. Utility Consumers Council of Missouri v. P.S.C., 585 S.W.2d 41 (Mo. banc 1979).
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