BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application by Aquila, Inc. for
)

authority to assign, transfer, mortgage or encumber
)
Case No. EF-2003-0465

its franchise, works or system.


)

JOINT REPLY BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL,

THE STATE OF MISSOURI, SEDALIA INDUSTRIAL ENERGY USERS’

ASSOCIATION AND AG PROCESSING INC.


The Office of the Public Counsel (“Public Counsel”), the State of Missouri, through the Attorney General, Sedalia Industrial Energy Users’ Association and Ag Processing Inc., a cooperative (hereinafter “Consumer Groups”) file this Reply Brief in response to the Initial Brief of Aquila, Inc.
  

ARGUMENT

A. Standard of Review

Aquila argues again about the standard of review but again misses the point of the debate.  Aquila's arguments reduce to:  “we want it, therefore we are entitled to it.”


As a part of its ever-changing position, Aquila now appears to assert that Section 393.190 applies, despite its peripatetic references to Section 393.180 in the original application.  Regardless, we continue to believe that the Commission approval required by Section 393.190 is not  “automatic;”  that the General  Assembly intended  the Commission  to engage in a reasoned 

decision-making process and carefully investigate whether there was public detriment before property that is certificated to public service may be mortgaged, sold, or otherwise dealt with as specified in the statute.  Were Aquila's “automatic” contention true, there would have been no reason for the General Assembly to have established any requirement of Commission approval or, indeed, to have enacted these protective statutes at all.  The General Assembly was neither blindly ignorant about protecting the public interest, nor should the Commission be as naively shortsighted in effecting the General Assembly's intent as Aquila hopes it will be.


State ex rel. City of St. Louis v. Pub. Serv. Comm'n., 73 S.W.2d 393 (Mo. en banc 1934) (“St. Louis”), which Aquila cites, simply does not support Aquila's contorted interpretation that forbidden detriment must be “present” or “immediate,” nor does it support any requirement that the Commission must ignore the consequences of actions for which the utility seeks approval.  Moreover, Aquila's arguments that the only detriment that can be considered are immediately increased rates and immediately diminished quality of service has been rejected by the Missouri Supreme Court in Ag Processing v. Pub. Serv. Comm'n., ___ S.W.3d ___, No. SC85352, 2003 Mo. LEXIS 142 (Mo. en banc October 28, 2003), a case directly addressing Section 393.190's requirements and a case of which Aquila is certainly aware but not surprisingly does not cite.


The Commission is not only empowered, but per Ag Processing, supra, is required to consider the implications of its decisions upon ratepayers, not just in the “immediate present” but in the reasonably foreseeable future.  As the St. Louis court ruled, a proposed action that “sets in motion” a course of events that would result in ratepayer detriment is sufficient to block a transaction.


Aquila asserts that its proposal does not change the “status quo” (i.e., there is no “immediate” increase in rates, no “immediate” deterioration in service quality), but ignores the absence of a requirement in St. Louis that an applicant may simply demonstrate that what it contends is the “status quo” is not disturbed, then shift to opposing parties the burden of showing detriment.  The burden of persuasion never switches to the opponents of the transaction nor does Aquila offer any authority that it does.  In fact, the burden of persuasion remains at all times on the applicant.  While the procedural sequence
 of the case is not at issue (obviously had no party challenged Aquila's application it would have been approved), Aquila confuses the substantive burden of proof (which never shifts from Aquila) with procedural sequencing processes.  Similarly, there is no legal requirement that evidence must be “compelling” which would obviously reverse the burden of proof.


Similarly Aquila vociferously attacks its “straw man” argument that customers gain rights in utility property by faithfully paying their bills.  We clearly have not argued that the source of customer rights is in payment of bills.  But just as clearly, customers do not surrender or impair the Commission's regulatory prerogatives by purchasing service from the utility.  The authority on which Aquila relies for its argument at p. 4 of its Initial Brief was troublesome to investigate, since Aquila failed to properly cite its claimed source, making a reference only to “Id., at 14.”  Apparently, Aquila was trying to cite to State ex rel. Empire Dist. Electric Co. v. Pub. Serv. Comm'n., 339 Mo. 1188, 100 S.W.2d 509 (Mo, 1936) (in a portion found at p. 14 of the Lexis report of the case), but Empire does not support the proposition cited in the context of this case and actually underlines the very difficulty that Aquila has had all along with “need.”  

Empire involved the transfer of excess accumulated depreciation from a utility's self-established depreciation reserve.  The Court held that PSC approval for that transfer was not required, stating (in the portion not quoted by Aquila):


In the instant case it was the duty of the company to adequately maintain its property so that efficient service might be rendered to its customers.  Evidently the amounts transferred from the depreciation reserve were not needed for that purpose.

339 Mo. at 1194; 100 S.W.2d at 512 (emphasis added).


The public’s interest in company property flows not from the faithful payment of billings for particular periods of service, but rather from their status as beneficiaries of the public trust that results from voluntary dedication of property to public service.  Utilities are eager to toll their “entitlement” to a reasonable rate of return but are far less eager to recognize that the corresponding duty of service, the “public utility obligation,” confers legal rights upon these beneficiaries regarding the disposition and handling and -- as noted by the Empire court above, adequate maintenance -- of utility property that is entrusted to public service.  Members of the public certainly have enforceable rights in certificated property exercised in community as determined by the legislature and policed by the legislature’s delegate, here the Commission.  Aquila's mistaken argument proves too much and undercuts Aquila's own contention.


Apparently spoiling to reargue the earlier motion to dismiss, Aquila further avoids a direct response to Consumer Groups’ position.  Aquila appears to assert that by making a unilateral determination that something is “needed,” utility management thereby deprives both regulator and customer of any control or review, Sections 393.180 and 393.190 notwithstanding.  Aquila obviously confuses “needs” with “means” and employs a definition of “need” similar to that of a child in a toy store, telling her parents that she “needs” each new shiny toy on the shelf.  For the child, “need” translates into “want” and that appears to be Aquila's position.  What Aquila fails to understand is that “need” in the sense used by these parties and by the Empire court, is a want of something that is required, a requisite or necessity, not simple covetousness.  Further, Aquila's assertions that the Commission is, somehow, foreclosed about inquiring into “need” confuses “needs” with the means by which needs are obtained.


For example, it does not follow that because utility management decides that it “wants” more revenue, the utility can simply charge what it will.  Nor does it follow that because utility management “wants” a new transmission line, it can condemn private property with reckless abandon.  Similarly it does not follow that the Commission having once authorized siting of a transmission line should be required to determine the appropriate manufacturer of wire for a transmission line or whether the transmission towers should be made of wood, concrete or steel.


As noted in Empire, supra, continued accumulations into a depreciation reserve account were appropriately discontinued because they were no longer “needed.”  A proper definition of need has nothing to do with whether or not Aquila simply “wants” something.  And as argued elsewhere in this Reply Brief, Aquila's arguments about why it “needs” to encumber $1 billion of Missouri assets are without merit because no valid reasons beyond corporate pride have been offered.  Commercially reasonable efforts have already been expended; obtaining approval is not required.  Aquila already has the working capital it “wanted” from other sources, and Missouri regulatory support was obviously not required to obtain the working capital Aquila “wants.”  These reasons fail to support any necessity to encumber $1 billion of Missouri assets.  Like the child in the toy store, Aquila should simply be told “No.”


Indeed, Aquila's entire argument begs the question of why this application was filed in the first place.  Unless Aquila's management has determined that it filed this application as a frolic and abandon, it must be presumed that Aquila's management has determined that it “wants” -- therefore -- “needs” operating funds.  But, then having already obtained those operating funds, does Aquila “need” to encumber its property when that encumbrance was not required to obtain the operating funds?  Simply put, we think the answer should be a resounding “No.”  Arguing, as Aquila does (p. 15 Initial Brief) that there is no causal connection between the Term Loan and the proposed encumbrance nor between Aquila's still “evolving” financial plan and the encumbrance it seeks here is like the angler's argument that he hadn't caught over his limit because he had only dangled the baited hook, while the fish “caught” themselves on it.


Aquila management obviously has determined that it “wants” to mortgage its Missouri assets, else we would not be here, but that does not end the analysis.  The utility is still faced with meeting the requirements of Section 393.190 before it may mortgage utility property already encumbered with a certificate of public convenience and necessity.  The test for doing so is whether a detriment to the ratepaying public is a reasonably foreseeable consequence of the action for which approval is sought.  St. Louis, supra, and Ag Processing, supra.  Certainly, as the Court stated in an earlier case involving St. Louis, City of St. Louis v. Pub. Serv. Comm'n., 30 S.W.2d 8, 14 (Mo. en banc 1930) the utility has the right to “manage its own affairs . . . as it may choose, provided that in doing so, it does not injuriously affect the public.”

It is this final limitation to which Aquila gives only lip service, but seems at the end either unwilling or unable to comprehend.  Certainly no Missouri utility has enjoyed more regulatory leniency from this Commission than Aquila.  This Commission stood by while Aquila, like the Biblical prodigal, squandered its family inheritance in far countries while waiving the flag of deregulation.  Unlike the Biblical example, however, Aquila now returns to the safety of regulation seeking not humble readmission to the family as the least of its “father's servants,” but arrogantly demanding its elder brother's inheritance.


B.
Reasons To Encumber Missouri Assets

Aquila incorrectly alleges that the most of the evidence submitted prior to the ruling on the Joint Motion for Summary Disposition focused on whether there is any need for the authority requested in the Application. (Brief at p. 5).   The prefiled testimony of Staff, Public Counsel, Sedalia Industrial Users’ Association and Ag Processing Inc. all discuss significant public detriments that will result if the Commission approves Aquila’s Application.  Of course, Staff and Public Counsel rebuttal testimony discuss and refute Aquila’s misguided reasons for seeking to encumber its Missouri jurisdictional assets because Aquila affirmatively touts those reasons as justification for approving its request.


All of the cases cited by Aquila at pages 6 and 7 of its Brief recognize that the Commission has authority to review company decisions that “injuriously affect the public” or “do harm to the public welfare.”  As demonstrated in the Initial Briefs of Consumer Groups and Staff, Aquila’s Application if granted would injuriously affect the public and do harm to the public welfare.  Thus, rejecting Aquila’s Application is wholly consistent with this Commission’s duty to ensure that Aquila’s actions do not do harm to the public welfare.


Aquila also cites to Missouri Bell Tel. v. Pub. Serv. Comm’n of Missouri, 262 U.S. 276, 43 S.Ct. 544 (1923).  This case is, of course, the well-recognized source of the “fair value” standard of rate base valuation, which was really what the case was about, and the inadequacy of a return based on a rate base that had not been given its “fair value.”  Aquila again overlooks important language from the decision that demonstrates that, on this record the utility’s “board of directors has exercised a proper discretion about this matter requiring business judgment.” Id. at 288-289 (emphasis added).  This is of course the very inquiry that Aquila seeks to deflect by its overzealous interpretation of these cases.

The point Aquila seems to miss is that Commission approval was not sought nor was it likely required for Aquila to pledge its general corporate credit as in a debenture bond, for the $430 million “revolver” it has already obtained.  Certainly no one would argue that the Commission should be involved in selecting the entities from whom these funds would be borrowed, but that is not the case.  This proceeding presents the following question which arises when corporate utility assets that are already impressed with a trust for the benefit of the ratepaying public are sought to be injected into the mix as security for this already existing loan.  In effect, the debenture bond is sought to be converted into a first mortgage bond and that requires not only Commission approval but forms the basis for Commission review, as in Southwestern Bell, of whether management “exercised proper discretion” in matters affecting the ratepayers.  Far from limiting Commission review in these circumstances, Southwestern Bell supports it.

Aquila states that the “Courts of this state have echoed this important distinction between management decisions, which are reserved by law to the utility’s board of directors and officers, and regulatory considerations, which are reserved to the Commission.” (Brief at p. 5).  Consumer Groups do not dispute this distinction.  Here the management decision was Aquila’s execution of the three-year $430 Term Loan that no party here seeks to undo.  However, the Legislature specifically requires regulated utilities to seek and receive Commission approval to encumber Missouri jurisdictional utility property.  Aquila’s filing of its Application is recognition of that fact.  Indeed, the parties to the Term Loan in Section 5.13 explicitly recognized that the various regulatory bodies would have to approve Aquila’s request to encumber utility property and contemplated the fact that some or all of the regulatory bodies might reject Aquila’s request. (Tr. p. 369, l. 13-16). 

The Commission by rejecting Aquila’s Application does not in any way limit or diminish Aquila’s management prerogatives.  In fact, the record evidence demonstrates that Aquila has already closed the Term Loan and received the proceeds. (Tr. p. 477, l. 20-25).  Witness Dobson testified that from a loan perspective there would be no negative effect upon Aquila if its Application is rejected. (Tr. p. 487, l. 1-4).  Sections 393.180 and 393.190.1 give the Commission regulatory authority to determine whether or not Aquila should be allowed to encumber its Missouri jurisdictional utility property, and exercise of that authority in no way impinges on Aquila’s management decisions.

Aquila recognizes that the original rationales to encumbering its Missouri jurisdictional property in its Application and direct testimony are no longer valid.  Like its “evolving” financial plan, Aquila now urges two new “meaningful business objectives” as supporting collateralizing its Missouri utility property.
  The first meaningful business objective cited by Aquila is that it is “contractually obligated to pursue its Application under the provisions of the Term Loan.” (Brief at p. 8).  Second, Aquila believes it is important that the “credibility of its financial plan be bolstered by regulatory support for its restructuring objectives.” (Brief at p. 9).  Neither new-found rationale justifies the proposed encumbrance.

Although Aquila is contractually obligated to use its “commercially reasonable efforts” to secure approval from regulatory bodies, the Term Loan does not require Aquila to obtain regulatory approval to collateralize its Missouri jurisdictional property.  Even Aquila witness Dobson admitted that the Term Loan conditions do not require Commission approval.  (Tr. p. 369, l. 13-16).  As noted by witness Dobson in response to questions by Commissioner Forbis, Aquila is only required to make a good faith effort to encumber its Missouri jurisdictional property. (Tr. p. 484, l. 4-10).  The Minnesota Public Utilities Commission recognized this in rejecting Aquila’s request:

The Commission further finds that Aquila, by submitting its request in this matter and arguing for its approval has made “commercially reasonable efforts” to secure authority to encumber its Minnesota regulated assets, as required by the terms of the Term Loan Facility.

(Ex. 58, p. 3).  Aquila has used “commercially reasonable efforts” to encumber its Missouri jurisdictional assets.  This “meaningful business objective” has been achieved even if this Commission rejects this Application.

Aquila argues for the first time that this Commission should approve its Application because of the “intangible, positive perception the Commission’s approval in this case will have for the Company in the capital markets.” (Brief at p. 9).  To support this assertion, Aquila points to two answers given by witness Dobson to questions from Commissioners Murray and Forbis and the extra-record testimony of John A. Cavalier.
  The Commission should not approve Aquila’s Application to encumber $1 billion of Missouri jurisdictional assets to satisfy some perceived intangible “need” of the capital markets.  The guiding star of the Public Service Commission Law and the dominating purpose of utility regulation are the promotion and conservation of the interest and convenience of the public. State ex rel. Crown Coach Co. v. Public Service Commission, 179 S.W.2d 123 (Mo. App. 1944).

In a presentation to its shareholders (Ex. 51), Aquila trumpeted that its three-year $430 million Term Loan resolved the uncertainty regarding its financial position regardless of the inclusion of the Missouri assets in the collateral pool. (Tr. p. 414, l. 11-16).  Witness Dobson also confirmed that Aquila told its shareholders the three-year Term Loan removed uncertainty and resulted in financial stability. (Tr. p. 414, l. 1-21).  Although Aquila cites a question from Commissioner Forbis to witness Dobson on page 487 of the transcript to support its “intangible positive perception” claim, Commissioner Forbis followed up that question with the following questions:


Q.
Okay.  Worst possible outcome to the company if this does not happen is loss of face, or is there anything else?


A.
Realistically, yeah, potentially a loss of stakeholder confidence a little bit, and maybe it’s only temporary, but that would be, in my opinion, the major component of that.


Q.
Okay.  And the best possible outcome again for the company?


A.
Collateral to go into the pool to be used on basically a pro rata basis.

(Tr. p. 488, l. 10-20).  Witness Dobson characterized this “loss of face” as temporary and noted stakeholders could “potentially” lose confidence.  This “reason” is hardly sufficient to justify the unnecessary encumbrance of all of Aquila’s Missouri jurisdictional utility property especially in light of the direct public detriments that will result from such encumbrance.

Finally, Aquila talks from both sides of its mouth.  On one hand Aquila argues that the Commission lacks jurisdiction to “meddle” in Aquila’s financial decisions while on the other hand Aquila urges Commission endorsement of Aquila’s “evolving” financial plan to send some signal to the financial community.  Aquila is wrong on both propositions.


C.
Public Counsel’s Detriment


At pages 14 through 19 of its Initial Brief, Aquila alleges that Public Counsel has failed to provide proof of detriment.  Aquila alleges that the entire basis of Public Counsel’s testimony was rejected by the Commission when the Commission issued its October 9, 2003 Order Denying Motion for Summary Disposition.  Aquila is simply wrong.  Public Counsel witnesses Robertson, Burdette and Busch each provided testimony about the direct public detriment that would result if this Commission grants Aquila’s Application.  This testimony is wholly consistent with the Commission’s October 9, 2003 order which stated “[t]he more logical way to reconcile §§ 393.180 and 393.190 is that the legislature intended for the state to be able to control utility corporations’ ability to create liens upon their Missouri property, and for the Commission not to grant this ‘special privilege’ unless doing so would be ‘not detrimental to the public interest.’” Order, p. 3.


Public Counsel witness Robertson’s rebuttal testimony specifically rebutted the four reasons proffered by Aquila found in the direct testimony of witness Dobson (Ex. 4, p. 10, l. 25; p. 11, l. 1-14) and its Application at paragraph 17.  Aquila offered no other justification for its request at the time Public Counsel witness Robertson filed his rebuttal testimony.  Aquila is plainly wrong in its claim that Public Counsel witness Robertson ignored the “other legitimate business reasons for approval of the Application identified by Aquila. (See § 11C., supra p. 6).” (Brief at p. 15).  


Aquila in its Brief now offers three “meaningful business objectives” for approving its Application: 1) it is contractually obligated to pursue its Application under the provisions of the term loan; 2) the Term Loan is needed in part to meet the Company’s peak day cash working capital requirements for its US utility operations, including Missouri, Aquila believes it is fair and equitable Missouri properties be committed to the pool; and 3) it is important that the credibility of its financial plan be bolstered by regulatory support for its restructuring objectives. (Brief at p. 8-9).  Apparently, Aquila failed to closely read Mr. Robertson’s rebuttal testimony Exhibit 34.  Mr. Robertson specifically responded to two of the three “meaningful business objectives” alleged by Aquila in his rebuttal testimony.


Beginning on page 29 at lines 20 and 21 through page 30 lines 1-5 of his rebuttal testimony, witness Robertson specifically rebuts the assertion that Aquila needs to get approval to encumber its Missouri assets under the provisions of the Term Loan.  Specifically Mr. Robertson notes:

Aquila is required to make reasonable efforts to obtain collateralization approval for the domestic regulated utility assets in the remaining five states; however, failure to obtain the approvals is not a violation of the Term Loan.  Nor, is the future continued availability of the Term Loan conditioned upon any eventual achievement to collateralize the domestic regulated utility assets.

(Ex. 34, p. 30, l. 1-5) (emphasis in original).  Indeed, Aquila’s own witness Dobson admitted that there is no net negative effect on Aquila from a loan perspective if its Application is rejected. (Tr. p. 486, l. 22-25; 487, l. 1-4).


Mr. Robertson’s rebuttal testimony responded to Aquila’s fairness argument at pages 20 lines 4-21, 21 lines 1-14, 25 lines 10-21, 26 lines 1-27, 27 lines 1-19 and 28 lines 1-20.  He testified that the “Company’s argument that Missouri should collateralize its regulated assets in order to be fair to the other states is probably groundless.” (Ex. 34, p. 25, l. 21, p. 26, l. 1-2).  He goes on to note:

Even if the Missouri regulated utilities have a positive peak day cash flow need (which Public Counsel witness, Mr. Jim Busch, disputes in his Rebuttal Testimony), it would be irresponsible of this Commission to allow Aquila to encumber their entire Missouri assets base for a peak day cash working requirement that is miniscule in comparison.  Particularly, since any Missouri specific peak day working capital requirement that exists (if it exists at all), is the direct result of the financial quagmire the Company now finds itself.

(Ex. 34, p. 28, l. 15-21).  Aquila may not agree with Mr. Robertson’s position, but it is simply wrong to assert that he “ignored other legitimate business reasons for approval of the Application identified by Aquila.” (Brief at p. 15).


Aquila is correct that Mr. Robertson’s rebuttal did not address Aquila’s third “meaningful business objective” -- corporate credibility.  That’s because this “meaningful business objective” was not presented in Aquila’s direct testimony.  The first mention of this “meaningful business objective” is found in witness Dobson’s answers to questions from the Commissioners and was apparently spawned post-Application by the extra-record comments of deposition witness John Cavalier.
  This claimed “reason” is highly subjective, highly speculative and (even were it valid) ephemeral, as Witness Dobson conceded.  (Tr. p. 488, l. 10-20).  It provides no support for a Commission decision allowing the allowance of a $1 billion encumbrance of Missouri utility property.

Moreover, Aquila has no face or confidence to lose.  Aquila’s credit rating has junk bond status.  Its share price trades at about one tenth its value from a few years ago.  Aquila did that to itself through its unregulated misadventures, its involvement with unscrupulous entities like Enron, and its irresponsible executive compensation and severance packages.


Aquila next assails Mr. Busch’s “stunning conclusion that Missouri is a net contributor to Aquila’s working capital and, therefore, has no need for the proceeds from the Term Loan.” (Brief at p. 16).  Of course, what Aquila fails to mention is this “stunning conclusion” is drawn directly from Aquila’s own peak day working capital study. (Ex. 32, Sch. JAB-6, p. 3 of 14).  Aquila’s own study exonerated Missouri as a contributor to Aquila’s January 2, 2004 peak day working capital requirement. (Ex. 32, p. 12, l. 11-14).


Unfortunately for Aquila, it only provided the U.S. Networks Working Capital Requirements Study (Ex. 7) that showed Missouri to be a net provider of peak day cash working capital.  Aquila witness Lowndes admitted she did not perform a Missouri specific peak day working capital study. (Tr. p. 247, l. 19-25; p. 248, l. 1-3).  Simply put, Aquila (who retains the burden of proof) failed to provide any evidence -- much less substantial and competent evidence -- that Missouri causes any of Aquila’s peak day working capital needs.  Aquila is asserting that its Missouri jurisdictional properties have peak day working capital requirements.  Therefore, Aquila has the burden of proving that assertion. See: Dycus v. Cross, 869 S.W.2d 745 (Mo. banc 1994).  Aquila has wholly failed to carry that burden.  Aquila’s own study demonstrates that on its coincident working capital peak day, Missouri is a net provider of working capital.  Aquila attempts to run from the result of its own study but this Commission should not let it hide.  This Commission should not allow Aquila to encumber all of its Missouri jurisdictional utility assets – roughly valued at over $1 billion -- where the record evidence demonstrates that doing so would result in Missouri subsidizing Aquila’s other non-Missouri U.S. utility operations.


D.
SEIUA/AGP Detriment

SIEUA Witness Gorman testified that Aquila’s ability to secure a line of credit for its Missouri utility operations was made “problematic” by the proposed encumbrance of the same property as proposed by Aquila.  Aquila responds by twisting Mr. Gorman’s testimony to argue that Mr. Gorman’s opinion was “uncertain.”  This, of course, is incorrect and also misses the point.  Mr. Gorman clearly testified that attaching the proposed encumbrance made further financing activities problematic or, as he defined it, uncertain.  For convenience, here is the context of Mr. Gorman’s testimony:

Under Aquila’s proposal, the assets of The Missouri Utilities would be encumbered to collateralize the Aquila line of credit. It is therefore more problematic whether a creditor would be willing to accept a mortgage or lien on Missouri Assets to extend credit to The Missouri Utilities that is junior to Aquila’s creditors claims. A junior lien means that a lender to The Missouri Utilities would have to stand in line behind Aquila’s creditors in the event of default. Given Aquila’s precarious financial condition, it is problematic whether a lender would be willing to extend a line of credit to The Missouri Utilities under those conditions.
Ex. 38, p. 5, l. 9-16 (emphasis added)

It is the prior attachment of the lien represented by the proposed mortgage that makes further financing alternatives problematic, not Mr. Gorman’s opinion.  He was not uncertain about his opinion.  Without intending to do so, Aquila concedes Mr. Gorman’s point that there is current detriment from the proposed encumbrance; loss of financial flexibility and certainty is certainly a detriment to the ratepayers.

At the hearing, Aquila unsuccessfully challenged Mr. Gorman’s credentials.  (Tr. p. 804).  Despite losing this objection, Aquila perseveres with this ad hominem in its brief with the statement that Mr. Gorman’s opinion is based “on no particular competence or expertise regarding the topic of utility financing . . .” and also claims that he had no experience working in a capital markets situation. (Brief at p. 19).  Aquila cites to pages 793-802 in the record but examination of these pages shows that while Aquila counsel may have intended to establish this point, he failed. 

  21         Q.     What are the other issues you deal with?

  22         A.     Financial integrity of public utilities,
  23 

assessing their -- look at the top of page 2 where I state

24 

that among other things I conducted -- did analysis –

Tr. 795, ll. 21-24 (emphasis added).


    6         Q.     Let me ask you this.  Do you have any

    7 

investment banking experience with mergers and acquisitions?

    
    8         A.     Not as an investment banker.  We have -- I

    
    9  

have worked on mergers and acquisition proposals before

   
  10  

regulatory commissions.

   
  11         Q.     I'm asking if you have any investment banking

   
  12  

experience with respect to that particular area of

   
  13  

transactional utility operations?

   
  14         A.     I have no experience as an investment banker.
Tr. 797, ll. 6-14 (emphasis added).


    8         Q.     Okay.  So would you agree with me that you've

    
    9  

never had any experience working in a capital market

  10  

situation?

 
  11         A.     No.  I would not agree with you.
  12         Q.     Well, I believe we just went through -- okay.

   
  13  

In what capacity have you been involved in the capital
  14  

market situation?
  15         A.     Well, I -- I did work directly in the advising
  16 

 of investment securities while I worked at Merrill-Lynch.
  17  

Also my tenure at the Illinois Commission as director of

  18  

financial analysis, we oversaw utility financing proposals,
  19 

 which included utilities' request to issue both debt and
20 

equity securities.

Tr. p. 799, l. 8-20 (emphasis added).

At base Aquila seems to assert that because Mr. Gorman has not worked as an investment banker, he knows nothing about utility financing.  Aquila’s objection is naive.  One does not need to be a cow to know what milk is.


E.
Default Provisions


Aquila at page 26 asserts that in the event Aquila defaults on its obligations pursuant to the Term Loan any sale of Aquila’s utility property remains subject to Commission authority.  In support of this claim, Aquila cites the unpublished opinion in State ex rel. Missouri Cities Water Company v. Hodge, Case No. 63795.  The Hodge case actually supports Consumer Groups arguments that approving Aquila’s Application results in the Commission losing its regulatory control of the sale of Aquila assets.


As noted by Aquila the Court of Appeals in Hodge concluded that while the City of Mexico had statutory authority to condemn Missouri Cities’ waterworks system, Mexico had not obtained from the Commission the necessary authority under § 393.190.1 RSMo. for the transfer of the utility’s system to the municipality.  In the case at bar, Aquila has filed for approval of this encumbrance pursuant to § 393.190.1.  Paragraph C of Aquila’s prayer for relief requests the following:

C. authorizing Aquila to enter into, execute and/or perform in accordance with the terms of the Term Loan, Appendix 3 hereto, the Indenture, Appendix 4 hereto, the First Supplemental Indenture Appendix 5 hereto, and any and all other related agreements or documents and to take any and all other actions which may be reasonably necessary and incidental to the assignment, transfer, mortgage or encumbrance of its franchise, works or system to secure its obligations under the $430 million Term Loan and related transactions, all as described herein.

In this case, unlike Hodge, Aquila has specifically requested Commission approval pursuant to § 393.190 to perform in accordance with the Term Loan, Indenture and the First Supplemental Indenture.  Those documents specifically give the bondholders and the trustee the right to take possession of and sell utility property.  Importantly, unlike Hodge, such action will have already been approved by the Commission if this Application is approved.  Ceding the Commission’s control of Missouri regulated assets to speculators and junk bond investors would be an immediate and present detriment to ratepayers because their interests are clearly not aligned with the interests of ratepayers.

CONCLUSION


For the above reasons, Consumer Groups request that this Commission reject Aquila’s application to encumber its Missouri utility assets and to secure the future replacement debt offerings for working capital requirements not to exceed $430 million.
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� Consumer Groups believe that for the most part they have anticipated the majority of arguments made in Aquila’s Initial Brief.  However, failure to reply to each specific argument does not indicate Consumer Groups’ agreement with that argument, merely that no response is necessary.


� Utilities always have the burden of persuasion in Missouri and certainly the proponent of the requested action would have that burden in any event.  However, they often seek to confuse the burden of persuasion with the burden of going forward with the evidence which is merely a procedural rule governing the sequence of events in a hearing or trial.


� The other “meaningful business objective” cited by Aquila is the cash working capital fairness argument that Consumer Groups dealt with in their Initial Brief at page 19.


� The Cavalier testimony is the subject of a Motion to Strike filed by these parties on December 11, 2003.


� See footnote 4, supra.


� Although not required under the law to defeat Commission approval, it is also a present and immediate detriment.
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