
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	In the Matter of the Application of Union Electric Company for a Certificate of Public Convenience and Necessity authorizing it to construct, install, own, operate, control, manage and maintain electric plant, as defined in § 386.020(14), RSMo, to provide electric service in a portion of New Madrid, County, Missouri, as an extension of its existing certified area.
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	Case No. EA-2005-0180


STAFF LEGAL MEMORANDUM IN RESPONSE TO

JANUARY 4, 2005 COMMISSION ORDER DIRECTING FILING
Comes now the Staff of the Missouri Public Service Commission (Staff) in Case No. EA-2005-0180 (Noranda case) in response to the Missouri Public Service Commission’s (Commission) January 4, 2005 Order Directing Filing, and states as follows:

1.
The Staff views the Commission’s Order Directing Filing of January 4, 2005 as making certain assumptions that the Staff does not believe can be made.  The Staff reads the Commission’s Order Directing Filing as indicating that the Commission has assumed that AmerenUE and Noranda are proceeding in Case No. EA-2005-0180 under Section 91.026 RSMo. Cum. Supp. 2004.  The Commission’s Order Directing Filing states, in part, at pages 3 and 5, respectively, as follows:

The above principles are generally applicable to cases involving an application for a certificate of convenience and necessity.  However, in the present case, a different statute applies, Section 91.026, RSMo Supp. 2004, which was enacted recently by the Missouri General Assembly with Noranda in mind.  This is the first case to be brought under this new statute, which necessarily affects and, indeed, may entirely replace Section 393.170 in this proceeding.
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.

.

.

. . . Under this new statutory regime, what remains for this Commission to do?  The existence of a power supply contract appears to be the only authority that the parties require and a certificate from this Commission may well be superfluous.
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.

.

.

IT IS THEREFORE ORDERED:

1. That the parties shall prepare and file memoranda of law, not later than 4:00 p.m. on January 18, 2005, addressing whether or not a provider of energy to an aluminum smelter pursuant to a contract under Section 91.026, RSMo Supp. 2004, requires a certificate of convenience and necessity issued by this Commission.

2.
The Staff does not believe that AmerenUE would need a certificate of convenience and necessity issued by the Commission if it and Noranda were proceeding under Section 91.026, but the Staff does not believe that AmerenUE and Noranda are proceeding under Section 91.026.  Noranda has the option of proceeding pursuant to Section 91.026, but is not required by statute or case law, of which there is none, to do so.  Also, regardless of the Staff’s view that AmerenUE and Noranda are not proceeding pursuant to Section 912.026, Noranda and AmerenUE are not precluded at a later time from proceeding pursuant to Section 91.026.  

3.
AmerenUE and Noranda have opted to proceed by Sections 393.170, 393.140(11) and 393.150 RSMo. 2000 and 393.130 RSMo Cum. Supp. 2004, and in doing so, AmerenUE is accommodating Noranda to a point.  That AmerenUE is only accommodating Noranda to a point is evidenced by the Agreement between AmerenUE and Noranda which states, in relevant part, that the Commission must agree to the terms set out by AmerenUE, to the satisfaction of AmerenUE, in AmerenUE’s sole discretion.  The Agreement is Schedule CDN – 1 to the direct testimony of AmerenUE witness Craig D. Nelson and states, in part, as follows:  

AGREEMENT
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.

1.
LTS Tariff And Electric Service Agreement

A. . . . Regulatory approval of the LTS tariff as described in Exhibit A is a condition precedent to AmerenUE providing service to Noranda.


.

.

.

.

2. Metro East Transfer And CTG Acquisitions.  AmerenUE’s obligation to initiate service hereunder is conditioned upon (i) receipt of all regulatory approvals with respect to the Metro East Service area transfer pending before the Missouri Public Service Commission (“MoPSC”) in Case No. EO-2004-0108 and acquisitions of the Kinmundy and Pinckneyville CTGs, to AmerenUE’s satisfaction in its sole discretion, and (ii) AmerenUE completing the transfer of the Metro East Service area to AmerenCIPS by June 1, 2005, and completing the purchase of the Kinmundy and Pinckneyville CTGs from Ameren Energy Generating Company by June 1, 2005.

3. MoPSC Approval To Extend AmerenUE Service Territory And Additional Regulatory Assurances.  AmerenUE’s obligations hereunder, including without limitation its obligations as provided for by Exhibit A, are conditioned upon AmerenUE receiving an order satisfactory to AmerenUE in its sole discretion, from the MoPSC, granting AmerenUE a certificate of public convenience and necessity extending its Missouri service area to incorporate Noranda’s New Madrid premises, such that AmerenUE has the obligation to provide electric service under Missouri law to Noranda under the LTS tariff.  AmerenUE and Noranda shall endeavor to obtain such an order not later than March 15, 2005. 

4. Exclusive Supplier.  . . . Noranda further agrees, subject to the above conditions, to relinquish whatever rights or entitlement it has under law (including but not limited to Section 91.026 RSMo as now in effect or as may be amended from time to time), rule, regulation, or tariff, to purchase, acquire or take delivery of power and energy from other electrical providers during the Term. . . .  
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5. Other Regulatory Assurances.  AmerenUE’s obligations hereunder, including without limitation its obligations as provided for by Exhibit A, are conditioned upon receipt of the regulatory assurances described in Paragraphs 2 and 3 above and any related Federal Energy Regulatory Commission (“FERC”) approval(s), and a determination by AmerenUE in its sole discretion, that such regulatory assurances and FERC approval(s) are sufficient.  AmerenUE shall notify Noranda in writing of any determination of sufficiency under this Paragraph immediately upon its decision, but in no event later than 30 days after the MoPSC and FERC issue their final orders addressing the subject matter of this Agreement. 
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Electric Service Agreement
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Fourth:
. . . The terms of this agreement, including the rates herein set forth, are subject to change to conform to any change made by the Company, with the approval of said Regulatory Authorities, in Company’s rates, rules, and regulations applicable to the class of service rendered hereunder.
Schedule CDN – 1 to the direct testimony of AmerenUE witness Craig D. Nelson, page 1 of 11, page 2 of 11, page 3 of 11 and page 10 of 11; Emphasis supplied.  Also, as the “Fourth” item to the Electric Service Agreement indicates, the LTS tariff, under which AmerenUE and Noranda propose that Noranda will be taking service, is subject to change by AmerenUE.

4.
AmerenUE and Noranda are proceeding under Section 393.170, which states as follows:  

Section 393.170:

1. No gas corporation, electrical corporation, water corporation or sewer corporation shall begin construction of a gas plant, electric plant, water system or sewer system without first having obtained the permission and approval of the commission. 

2. No such corporation shall exercise any right or privilege under any franchise hereafter granted, or under any franchise heretofore granted but not heretofore actually exercised, or the exercise of which shall have been suspended for more than one year, without first having obtained the permission and approval of the commission. Before such certificate shall be issued a certified copy of the charter of such corporation shall be filed in the office of the commission, together with a verified statement of the president and secretary of the corporation, showing that it has received the required consent of the proper municipal authorities.

3. The commission shall have the power to grant the permission and approval herein specified whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service. The commission may by its order impose such condition or conditions as it may deem reasonable and necessary. Unless exercised within a period of two years from the grant thereof, authority conferred by such certificate of convenience and necessity issued by the commission shall be null and void. 

5.
Significantly, in addition, the December 20, 2004 AmerenUE Application And Motion For Expedited Treatment (Application) requests in subparagraph “a.” of the “Wherefore” clause that the Commission make a “finding further that the extended service territory and the service to Noranda to be provided pursuant to said certificate and the accompanying tariff is prudent for ratemaking purposes.”  AmerenUE does not indicate whether this is merely a request of AmerenUE that the Commission make a prudence and ratemaking determination now or whether AmerenUE believes that there is some legal requirement, such as imposed by State ex rel. AG Processing v. Public Serv. Comm’n, 120 S.W.3d 732 (Mo. banc 2003) or some other basis, that the Commission make this determination now.  Although in meetings prior to its December 20, 2004 filing, AmerenUE pressed the Staff respecting what legal standard the Staff believed was applicable to the prospective AmerenUE filing, AmerenUE did not indicate to the Staff that it would seek a ratemaking determination from the Commission respecting the issue of prudence.  Thus, AmerenUE’s request for a prudence determination for ratemaking purposes is another legal standard that AmerenUE is specifically requesting that the Commission address in the pending case.  

6.
Once the Commission grants to AmerenUE the certificate of convenience and necessity that AmerenUE is seeking by its Application, AmerenUE will have an obligation to serve Noranda.  State ex rel. Harline v. Public Serv. Comm’n, 343 S.W.2d 177, 181 (Mo.App. 1960) (“Harline”) provides, in relevant part, as follows regarding a public utility’s obligation to serve in its certificated service territory:

. . . The certificate of convenience and necessity is a mandate to serve the area covered by it, because it is the utility's duty, within reasonable limitations, to serve all persons in an area it has undertaken to serve.  State ex rel. Ozark Power & Water Co. v. Public Service Commission, 287 Mo. 522, 229 S.W. 782; State ex rel. Kansas City Power & Light Co. v. Public Service Commission of Missouri et al., 335 Mo. 1248, 76 S.W.2d 343; State ex rel. Federal Reserve Bank of Kansas City v. Public Service Commission, 239 Mo.App. 531, 191 S.W.2d 307; and May Department Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, 107 S.W.2d 41.

7.
AmerenUE’s Application merely states that AmerenUE is seeking a certificate of convenience and necessity pursuant to Section 393.170 RSMo. 2000 and 4 CSR 240-2.060(1) and 4 CSR 240-3.105.  Clearly, AmerenUE is seeking an area certificate of convenience and necessity and not a line certificate of convenience and necessity.  The Court in the Harline case distinguished between the two types of certificates of convenience and necessity, identifying Section 393.170.1 with line certificates of convenience and necessity and Section 393.170.2 with area certificates of convenience and necessity:

Certificate “authority” is of two kinds and emanates from two classified sources.  Sub-section 1 requires “authority” to construct an electric plant.  Sub-section 2 requires “authority” for an established company to serve a territory by means of an existing plant.  Peoples Telephone Exchange v. Public Service Comm., 239 Mo.App. 166, 186 S.W.2d 531.

We have no concern here with Sub-section 1 “authority”.  The 1938 certificate permitted the grantee to serve a territory – not to build a plant.  Sub-section 2 “authority” governs our determination.

343 S.W.2d at 185.   This distinction more clearly appears in the Western District Court of Appeals’ decision in State ex rel. Union Electric Co. v. Public Serv. Comm’n, 770 S.W.2d 283, 285 (Mo.App. 1989):

. . . Two types of certificate authority are contemplated in Missouri statutes.  Section 393.170.1, RSMo 1986 sets out the requirement for authority to construct electrical plants.  This is commonly referred to as a line certificate and is what Union Electric held in the instant case.  Subsection 2 sets out the requirement for authority to serve a territory which is known as an area certificate.  § 393.170.2, RSMo 1986. . . . 




.

.

.

.

On its face, line certificate authority described under subsection 1 of section 393.170 carries no obligation to serve the public generally along the path of the line.  The elements of proving the public necessity of a line are different from the test applied to proving the public necessity of area certificate authority.  That difference is reflected in the distinct rules for each promulgated by the Commission at 4 CSR 240-2.060(2) [See 4 CSR 240-3.105(1)(A) and (B)].   Union Electric now argues that the distinction has been so blurred that the two types of authority should be considered interchangeable.

It is understandable that the distinction between an area and line certificate has been unclear given the historical development of utility law in Missouri and the Commission's guiding purpose, among others, of avoiding duplication of electrical distribution facilities. . . .

8.
Commission rule 4 CSR 240-3.105(1)(A) applies to applications by an electric utility for a certificate of convenience and necessity for a service area, and Commission rule 4 CSR 240-3.105(1)(B) applies to applications by an electric utility for a certificate of convenience and necessity for electric transmission lines, gas transmission lines or electrical production facilities.  AmerenUE cites 4 CSR 240-3.105(1)(A)5 in its Application at pages 6 and 10 where it asserts that the 4 CSR 240-3.105(1)(A)5 requirement respecting the submission of a feasibility study does not apply, but should the Commission decide that it does, in whole or in part, then AmerenUE requests a waiver from this requirement.     

9.
The fact that AmerenUE and Noranda have entered into an Agreement does not mean that AmerenUE and Noranda are proceeding pursuant to Section 91.026.  AmerenUE states at pages 3 to 4, paragraph 7 of its Application that Noranda will take service subject to a tariff for which AmerenUE seeks Commission approval:

7.
Noranda would take service from AmerenUE under a new Missouri large transmission service (“LTS”) tariff. . . . The Company hereby requests that the Commission approve the LTS tariff in connection with granting the Company’s request for a certificate of public convenience and necessity as requested herein.

(Emphasis supplied).  At page 6, paragraph 13 of its Application, AmerenUE states that no additional franchises or permits are necessary:

13.
Applicant will not require any additional franchises or permits from municipalities, counties, or other authorities in connection with the proposed service area as no additional transmission or distribution facilities will be needed to be utilized or constructed. 

At page 7, paragraph 14, AmerenUE states that Noranda is seeking to establish an obligation to serve:

14.
. . . A safe, reliable, and adequate long term supply of electric power and energy is critical to Noranda’s energy-intensive operations, including its ability to continue competitive and cost-effective operation of its plant. . . . Thus Noranda requires assurance that it will have a proven, long term supplier of electric energy and power who is obligated to provide it safe and adequate service at just and reasonable rates.  This long term assurance is critical to Noranda in order to allow Noranda to continue to make long term investments in its plant as necessary for its long term operations to continue.

(Emphasis supplied).

10.
Noranda states at page 3, paragraph 7 of its Application For Order Allowing Intervention Of Noranda Aluminum, Inc. filed on December 21, 2004 that it is seeking to establish an obligation to serve and to obtain service through a tariff:

7.
Noranda requires a proven, long term supplier of electric energy and power that is obligated to provide it safe and adequate service a just and reasonable rates so as to allow Noranda to continue to make long term investments in its plant.

8.
Pursuant to Section 91.026 RSMo 2004, Noranda is provided the right to choose the supplier from whom it will obtain electric power and delivery services.

9.
To assure these reliable supplies, Noranda has entered into a long term contract with AmerenUE, a regulated supplier.  To facilitate performance of this contract, on December 20, 2004, AmerenUE filed an Application with this Commission to expand its certificated service territory to include the area on which Noranda’s smelter is located and also to obtain Commission approval of a tariff under which that service will be provided. . . . 

(Emphasis supplied).  Despite paragraph 8 and the beginning of paragraph 9 above, the Staff believes that AmerenUE and Noranda are not proceeding pursuant to Section 91.026.  

11.
Noranda witness George Swogger, who is the Noranda Manager – Energy Procurement for the Noranda aluminum facility in New Madrid, states in his direct testimony (at page 6, line 5; page 7, lines 9 to 10; and page 7, line 18 to page 8 line 2) that Noranda is seeking regulated service by AmerenUE and notes that the LTS tariff and rates are subject to change by the Commission:

Q. Why have you chosen AmerenUE as your supplier?

A.
. . . while I considered all possibilities, I did not continue to pursue market based possibilities for reasons such as, higher prices, unpredictable long-term prices, volatility in price, and, in most cases, an undefined source of supply.  The regulated service offered by AmerenUE substantially meets the goal of cost based supply. 





.

.

.

.

Q. Please describe any concerns you may have with a regulated service.

A.
A downside concern is the possibility of a future rate decision that would increase the cost to the Smelter in a manner that was not related to the cost of providing the service.  While this risk remains troublesome, the Smelter is depending on decisions that will not discriminate against Noranda.

(Emphasis supplied).

12.
Section 91.026 is not needed for AmerenUE to enter into a contract with Noranda, if Noranda is in AmerenUE’s service territory.

Section 91.026 states, in part, as follows:

2.
Notwithstanding any provisions of law to the contrary, any aluminum smelting facility shall have the right to purchase and contract to purchase electric power and energy and delivery services from any provider, wherever found or located, at whatever rates or charges as contracted for, and such periods or times as is needed or necessary or convenient for the operation of such aluminum smelting facility and for no other purpose, notwithstanding any past circumstances of supply. Any aluminum smelting facility purchasing or contracting to purchase electric power and energy pursuant to this section shall not resell such electric power and energy to any party except the original providers of such electric power and energy. 

3.
Notwithstanding the provisions of section 91.025, section 393.106, RSMo, and section 394.315, RSMo, to the contrary, any provider of such electric power and energy and delivery services, whether or not otherwise under Missouri regulatory jurisdiction, shall have the right to transact for and sell electric power and energy and delivery services to an aluminum smelting facility. Any transactions or contracts pursuant to this section for electric power and energy and delivery services shall not be subject to the jurisdiction of the commission with regard to the determination of rates. 

(Emphasis supplied).

13.
The Staff does not believe that AmerenUE and Noranda need to invoke Section 91.026 in order to proceed by means of a special contract.  For example, on December 7, 1994, Kansas City Power & Light Company (KCPL) filed a special contract, a proposed tariff sheet and a motion for a protective order.  The Commission established Case No. EO-95-181 to consider KCPL’s filing.  Trigen - Kansas City Energy Corporation (Trigen) and Missouri Gas Energy, a division of Southern Union Company (MGE) filed for, and were granted, intervention.  The Commission authorized an interim tariff sheet, which allowed the special contract to be implemented during the pendency of the case on the basis that if the Commission ultimately did not approve the special contract, KCPL would hold other ratepayers harmless.  Re Kansas City Power & Light Co., 4 Mo.P.S.C.3d 233, 234 (1995).  KCPL’s cover letter stated that the special contract established KCPL as the exclusive provider of electricity to the customer for a ten-year period and guaranteed KCPL a margin on all energy sold to the customer, utilizing hourly price signals, with the result that KCPL would be able to manage its resources and reduce its peak load.  Id. at 237.  The Commission held that KCPL’s tariffs did not meet the production needs of the customer and the production of the customer was linked directly to the production of the customer for which the Commission approved a special contract in Case No. EO-95-67 (In the matter of a special contract filed by Kansas City Power & Light Co., Order Approving Agreement And Tariff, October 26, 1994; unreported Order of the Commission).  Id.  The Commission approved the proposed special contract, rejected the proposed tariff sheet and ordered KCPL to file a tariff sheet which reflected the unique service being offered by KCPL to the customer.  Id. at 239.

14.
The Commission issued a Report And Order on November 22, 1995 in which, among other things, it held that “special contracts are recognized both historically and in the statutes and are a lawful method of providing service to customers of regulated utilities.”
  4 Mo.P.S.C.3d at 240.    The Commission found that Sections 393.130 and 393.140 authorize the Commission to set rates by either tariff rate or contract as long as similarly situated customers are charged the same rates.  Id. at 235 and 242.  Among other things, the Commission stated that “[t]he Commission’s primary concerns in this area are to ensure that other ratepayers do not pay for costs for which the customers receiving the special rates should pay, and that KCPL does not discriminate among its own customers in providing the special contracts.”  Id. at 238.  

15.
Having reviewed the special contract cases, it appears to the Staff that the legal standard for the Commission approving AmerenUE’s proposed LTS tariff is not the same as the legal standard for the Commission approving AmerenUE’s proposed extension of its service territory.  The legal standard for approving the proposed LTS tariff is that the rates are just and reasonable and do not constitute an undue or unreasonable preference or advantage in any respect whatsoever, or charge a greater or less compensation than charged another for doing a like and contemporary service under the same or substantially similar circumstances or conditions. See Sections 393.130, 393.140(11) and 393.150.

16.
KCPL in particular appears to have utilized special contracts for the provision of regulated service for certain of its customers.  The Staff would refer the Commission to the following Commission cases and tariff filings respecting the indicated customer, or prospective customer, and KCPL: Armco Steel Corporation, Re Kansas City Power & Light Co., Report And Order, Case No. EO-78-227, 22 Mo.P.S.C.(N.S.) 260 (1978); Mobay Chemical Corporation, Re Kansas City Power & Light Co., Case No. ER-83-49, et al. Report And Order, 26 Mo.P.S.C.(N.S.) 104, 139-40 (1983); Tariff Filing No. 8300227, Special Contract Steam Rate Schedule, effective December 18, 1982, respecting a Steam Service Agreement between Kansas City Power & Light Co. and CPC International, Inc., on behalf of Corn Products, a unit of its CPC North America Division; and Tariff Filing No. 8600110, Special Contract Steam Schedule, effective December 1, 1985, respecting a Steam Service Agreement between Kansas City Power & Light Co. and National Starch and Chemical Corporation CPC International, Inc.

17.
There are a number of Missouri Appellate court cases recognizing that various public utilities regulated by the Commission have provided, and certain customers have received, utility service pursuant to contract.  See State ex rel. GS Technologies Operating Co., Inc. v. Public Serv. Comm’n, 116 S.W.3d 680, 685-86, 696 (Mo.App. 2003); Wilshire Constr. Co. v. Union Elec. Co., 463 S.W.2d 903, 905 (Mo. 1971); State ex rel. Inter-City Beverage Co. v. Public Serv. Comm’n, 972 S.W.2d 397, 399, 401 (Mo.App. 1998); State ex rel. Capital City Water Co. v. Public Serv. Comm’n, 850 S.W.2d 903 (Mo.App. 1993); State ex rel. Office of Pub. Counsel v. Public Serv., Comm’n, 938 S.W.2d 339 (Mo.App. 1997).

Wherefore the Staff submits this legal memorandum stating that the Staff believes that (1) AmerenUE and Noranda are proceeding in this case pursuant to Sections 393.170, 393.130, 393.140(11) and 393.150 RSMo. 2000, and not by Section 91.026 RSMo. Cum. Supp. 1994, and (2) Section 91.026 does not preclude AmerenUE and Noranda from proceeding in this case by Sections 393.170, 393.130, 393.140(11) and 393.150.
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�  As to the question whether the special contract could be treated as confidential the Commission ruled as follows:





Even though the terms of the contract and specific rate may be under seal, the Commission concludes that Section 393.140(11) requires that each contract be filed with the Commission.  This requires that each special contract entered into by KCPL must be listed on the tariff sheet and a copy of the contract filed with the revised tariff sheet.  The contents may be filed under seal and the listing on the tariff sheet may only be a tariff file number or other designation. . . .


			.		.		.		.





. . . By ordering KCPL to file a tariff which contains the general conditions for taking the service, the Commission concludes the statutory requirements have been satisfied.





4 Mo.P.S.C.3d at 242.
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