BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of The Empire District Electric
)

Company Transferring Functional Control over
) 


Transmission Facilities of the Midwest

)
Case No. EO-2003-0015

 

Independent Transmission System Operator,
)


Inc.






)

PUBLIC COUNSEL’S RECOMMENDATION
COMES NOW the Office of the Public Counsel (Public Counsel) and files its Recommendation in this case as follows:

1.
On July 22, 2002, The Empire District Electric Company (Company) filed the application establishing this case, requesting authority to transfer functional control over certain transmission facilities to a new company that would reflect the consolidation of the Midwest Independent Transmission System Operator, Inc. (MISO) and the Southwest Power Pool, Inc. (SPP).

2.
On January 10, 2003, the Staff of the Commission (Staff) filed its Response to Commission Order Directing Filing of Staff Recommendation, providing a detailed history of this matter and recommending that the Commission approve Company’s proposed transfer only if Company accepts a series of conditions --Conditions (a) – (h).  Ibid. at pages 5 – 6.  Staff’s proposed conditions would, among other things, provide for continued Commission review of changes in Empire’s participation or membership in a Regional Transmission Organization (RTO) or an Independent Transmission Company (ITC).  

3.
The Commission should initially recognize in this case that it has the jurisdiction and authority to grant or deny permission for regulated utilities to join RTOs or ITCs pursuant to state law.  Section 393.190.1 RSMo. 2000, states as follows:

No . . . electrical corporation . . . shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of . . . the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public . . . without having first secured from the commission an order authorizing it to do so.  Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void . . . .   (emphasis added).

Company’s plans do indeed involve a transfer of control over its transmission assets that trigger this statute.  The language of §393.190 suggests that the General Assembly intended the Commission to review any possible transaction which would significantly alter the control that an electrical corporation has over any part of its system which is necessary or useful in meeting its obligations to the public. 

The drafters of this statute understood that protecting the public could involve reviewing a broad variety of transactions that have the potential to impact the rates and service for monopoly customers, and intended that the Commission’s statutory powers be broad enough to protect consumers.  These powers include all powers expressly laid out in statute as well as implied powers that are necessary and proper to carry out its statutory obligations.  Sections 386.040 and 386.250(7) RSMo. 2000.

4.
Public Counsel concurs with Staff’s recommended conditions (a) – (h).  Staff’s proposed recommendation (b) is particularly significant.  Membership in an ITC can pose risks of unique detriment that are not posed by simple membership in an RTO.  For example, ITCs such as GridAmerica have membership provisions with predetermined procedures for divesting transmission assets to an ITC and for determining a transfer price.  ITC membership also poses the risk that an electric company may claim (1) federal preemption over Missouri’s authority to review transfers of assets or (2) preemption over Missouri’s authority to establish ratemaking treatment for those assets.

WHEREFORE, Public Counsel respectfully requests that the Commission approve Company’s proposed transfer of functional control over the subject transmission facilities only if Company agrees to comply with Staff proposed conditions (a) – (h) as they are listed in Staff’s January 10, 2003 pleading.
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