BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Aquila, Inc., for
) 

an Accounting Authority Order Concerning Fuel
)
Case No. EU-2005-0041
 

Purchases.






)  

Public Counsel’s Motion to Dismiss, 

or in the alternative, Motion to Consolidate

COMES NOW the Office of the Public Counsel (Public Counsel), pursuant to Section 386.270 RSMo. 2000 and Missouri Rule 66.01, and for its Motion states as follows:

1.
Public Counsel asks the Commission to reject Aquila’s attempt to evade the settlement agreement it entered into with all parties to its last rate case through the Application filed in this case which proposes to unilaterally add a new term to that agreement.  As explained in this pleading, Aquila’s Application is a collateral attack upon the Commission’s Report and Order issued only five months ago in Aquila’s last rate case, Case No. ER-2004-0034.  

Furthermore, the Application asks for relief that would allow Aquila to violate the terms of the Unanimous Stipulation and Agreement adopted in that rate case, reopening numerous contentious issues that were thought to be settled (including issues involving Aquila’s current electric and steam rates, as well as issues regarding the validity of the Commission’s merger approval in Case No. EM-2000-292, and consequentially, even Aquila’s ability to seek ratemaking relief in the SJLP service territory).  The Stipulation and Agreement entered in Aquila’s last rate case was only possible after extensive, good faith negotiations by all parties attempting to resolve many issues in multiple cases into one comprehensive settlement.  The Interim Energy Charge (IEC) ceiling was one of the components of that comprehensive settlement.  Aquila should not be permitted to change that crucial component of the settlement without opening up every other issue resolved by that settlement.

2.
On August 4, 2004, Aquila, Inc. (“Aquila” or “Company”) filed an Application for an Accounting Authority Order (“Application”), initiating this case and specifically requesting an accounting authority order (“AAO”) that would permit a regulatory asset associated with fuel costs “to the extent that they exceed Aquila’s recoveries under the Interim Energy Charge (“IEC”) created by the Public Service Commission (Commission) in Case No. ER-2004-0034, until April 21, 2006.”  Ibid. at 9, Paragraph 28.  On its face, this request is asking for relief above and beyond what was permitted in the settlement of the rate case.

3.
On March 16, 2004, Aquila, Inc. entered into a Unanimous Stipulation and Agreement with Public Counsel and with the other parties to Case No. ER-2004-0034 et al (“Stipulation”).
  This Stipulation resolved numerous rate case issues, merger case issues, and extraordinary appellate litigation.  This Stipulation was the result of difficult negotiations encompassing highly contentious issues and the ultimate settlement leading to this Stipulation was only reached after each party made significant concessions.  One part of this total integrated settlement was the Interim Energy Charge (“IEC”) which is the subject of Aquila’s Application.  

The Stipulation purported to settle all matters relating to the electric and steam rate cases (Case No. ER-2004-0034 et al), as well as settle legal challenges to the validity of the Commission’s order approving the UtiliCorp United, Inc. (“UtiliCorp”) /St. Joseph Light & Power Company (“SJLP”) merger (Case No. EM-2000-292) that was reversed and remanded by the Missouri Supreme Court, and consequently it settled issues related to Aquila’s authority to raise electric and natural gas rates in the SJLP service area in Case Nos. ER-2004-0034 and GR-2004-0072.  Stipulation at pp. 13-14 (Paragraph 22).

4.
The IEC approved in Case No. ER-2004-0034 was not developed in isolation, but rather was the product of a settlement process that involved “give and take” by all major parties to the rate case and which integrated all agreements into one package.  Stipulation, p. 15 (Paragraphs 26-27) and p. 17 (Paragraph 32).  Regardless of Aquila’s characterizations, the terms of the stipulated IEC (specifically, the agreed upon “floor” and “ceiling” fuel price levels) were negotiated terms that allowed Public Counsel to concede on many other issues, including agreeing to higher base rate increase and agreeing to forego the litigation mentioned above.  Aquila’s Application now asks to unilaterally change the terms of the IEC.

Public Counsel would not have agreed to the significant permanent rate increases in Case No. ER-2004-0034 without the assurance that the IEC ceiling protected Aquila’s electric consumers from the risk of having to pay additional costs (averaged over the two-year IEC period) which are above and beyond that negotiated ceiling.  Likewise, Public Counsel would not have agreed to forego its appellate rights in Case Nos. ER-2004-0034, GR-2004-0072, and EM-2000-292 if it had not received in return the protection from volatility in fuel costs which is provided by the IEC ceiling.

5.
The negotiated IEC ceiling was designed to be a cap, protecting consumers from any fuel costs that might be higher than the ceiling over the two-year IEC period, just as the negotiated IEC floor protects Aquila if fuel prices average lower than the floor over the same period.   The attachment to the Stipulation outlining the IEC procedure specifies that all fuel and purchased power issues are to be resolved through this mechanism.  Ibid., Appendix A, Paragraph 1, p.1.  Neither the attached appendix nor the Stipulation itself contains any provision that would allow Aquila to ask for a unilateral modification of the settlement agreement after the Stipulation is approved.  Aquila should not be allowed to use its AAO Application to attempt an “end run” around the agreement it made in the rate case.  

6.
Aquila’s Application states “The IEC ultimately agreed to by the parties contemplated a natural gas price ceiling of $5.14/mcf.”  Ibid. at 5, Paragraph 15.  To be precise, the ceiling was simply the level of natural gas price that was agreed upon to develop the total IEC fuel cost ceiling.  It is not accurate to assume that the parties did not consider the possibility that natural gas prices could cause total fuel costs to exceed the ceiling.  The Stipulation certainly does not indicate that the parties agreed that natural gas prices would necessarily stay below that level.  If fact, Paragraph 26 at page 15 of the Stipulation makes it clear that the terms of the agreement are for settlement purposes.  Statements from Staff and Public Counsel made at the on-the-record presentation of the Stipulation in Case No. ER-2004-0034 clarify that these two parties believed that there was no presumption in the agreement as to what gas prices would actually be during the IEC period.  The ceiling was simply a cap on recovery agreed upon by the parties as part of an overall rate case settlement package.  Ibid., Transcript Vol. 20, pp. 1859-1860, 1879-1880.

7.
Public Counsel certainly assumed that natural gas prices would continue to be volatile during the IEC period and clearly contemplated the possibility that Aquila’s overall fuel costs could average over the amount designated as the IEC “ceiling”.  There would have been no purpose in designating the IEC surcharge as a “ceiling” if it were not to protect consumers from the possibility that fuel prices might average above that level.  Aquila’s Application in this case is premised on the assumption that the Stipulation provided no such assurances to ratepayers—a premise that stands in direct contradiction to the representations made by Aquila in the presentation of the Stipulation to the Commission.

When the Stipulation was presented on-the-record to the Missouri Commission on April 5, 2004, Gary Clemens (Aquila’s regulatory manager for its electric business) responded to a question from Commission Chair Steve Gaw, explaining the intent of the agreement with regard to what happens if Aquila’s fuel prices average at a level above the IEC “ceiling”: 

[Chair Gaw]

Q.
All right.  What is your understanding of the true-up process that will occur afterwards and how that will be handled?

[Gary Clemens]
 A.
We will measure the actual costs for fuel over the two-year period and divide that by the sales to get a cents per kilowatt hour basis.  For example, for MPS, if the costs per kilowatt hour basis is above the 19 – or one dollars and – excuse me, 1.9712 cents per kilowatt hour basis, if it’s above that, then we would just eat that amount.  

  

Case No. ER-2004-0034, Transcript Vol. 20, pp. 1915-1916 (emphasis added).

 

This statement alone should clarify that the parties bargained for and received ratepayer protection with regard to average fuel prices incurred above the IEC ceiling.

8.
If the settlement that did not actually require it to “eat” any excess fuel cost over the IEC ceiling, but rather had wanted the ability to “recover” excess amounts in future years, then Aquila could have such a provision could have been negotiated at the time.  It is too late now to attempt to add a new provision into the settlement.  Public Counsel believed that Aquila was negotiating in good faith by offering a ceiling that serves as a cap, protecting consumers from any excess fuel costs incurred above the ceiling.  “A deal is a deal” and it would neither be fair nor legal for Aquila to be permitted with hindsight to modify its end of the agreement without relieving other parties of their obligations under the same agreement.

9.
Aquila’s Application asks the Commission to change the terms of the IEC through an AAO that would allow for rate recovery related to fuel prices above the agreed upon IEC ceiling and incurred during the IEC period.  As such, the Application constitutes a collateral attack on the Report and Order issued by the Commission on April 13, 2004, approving the Stipulation in Case No. ER-2004-0034.  It is a collateral attack in that it attempts to add a new provision into the Stipulation beyond the terms of the agreement and beyond the final decision issued by the Commission in that case, exposing electric consumers to rate increases from which they are currently protected.

10.
The courts have stated that the only method of challenging a final order of the Commission is through the appellate review procedures of Section 386.510 RSMo. 2000.  See State ex rel. Licata, Inc. v. Public Service Commission, 829 S.W.2d 515, 517-518 (Mo.App. 1992).  

The Commission has also recently recognized that a final order approving a Stipulation and Agreement in Case No. ET-2002-210 could not be collaterally attacked later in order to change the terms of that agreement, even if the proposed change would correct an unintended “error”.  Re: Empire District Electric Company, Case No. ET-2002-210 “Order Rejecting Tariff” issued on November 19, 2001, p. 4-5.  This decision states as follows:

Empire did not file an application for rehearing and that order is now final and may not be appealed.  Empire failed to raise its concerns in a timely manner in order to be considered an adjustment or correction to the final decision of the rate case, ER-2001-299.  Collateral attacks of that Report and Order are unlawful.  Section 386.270, RSMo 2000, states as follows:

All orders prima facie lawful and reasonable. – All rates, tolls, charges, schedules and joint rates fixed by the commission shall be in force and shall be prima facie lawful, and all regulations, practices and services prescribed by the commission shall be in force and shall be prima facie lawful and reasonable until found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter.

Therefore, the rates found in the current tariff are lawful and reasonable and should continue in force.

Approving the proposed tariff would violate the requirement that the Commission must address all relevant factors in the context of a new general rate increase filing.  See State ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).

Re: Empire District Electric Company, 10 Mo.P.S.C. 3d 566, 567-568 (2001).


11.
Regardless of whether or not the Commission dismisses Aquila’s Application, the issues Aquila raises are inherently within the subject matter of the last rate case, Case No. ER-2004-0034, in which the IEC in question was created.   Because the terms of the IEC were established within a comprehensive settlement package that also presumably settled other litigation, those cases are also reopened by the Application.  If the Commission desires to allow the Application to proceed forward, it should at least consolidate all of these cases together, so that the record of those cases can benefit any decision made in response to the Application.  Such a consolidation would also serve to notify the other parties to those cases that a change is being proposed to the terms of the settlement.

Therefore, if the Commission does not dismiss Aquila’s Application, Public Counsel asks, in the alternative, that this case be consolidated with each of those cases so that the current terms of the Stipulation can be properly considered in conjunction with the new AAO term Aquila that wishes to add to it.



WHERFORE, Public Counsel respectfully requests that the Commission dismiss Aquila’s Application as a collateral attack and a thinly-veiled attempt to evade the settlement agreement it made with all parties in its last rate case. In the alternative, Public Counsel requests that the Commission consolidate this matter with Commission Case Nos. ER-2004-0034, GR-2004-0072, and EM-2000-292, notifying all parties of record in those cases.

Respectfully submitted,
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� Even though Aquila’s AAO Application asks to insert a new provision into the IEC which was negotiated and approved in ER-2004-0034, not all of the parties to that case have been properly provided notice of this new case.





1
9

