STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 7th day of October, 2004.

In the Matter of the Application of Aquila Inc.,
)

for an Accounting Authority Order Concerning
)
Case No. EU-2005-0041

Fuel Purchases.




)

DETERMINATION ON THE PLEADINGS AND 

ORDER DENYING APPLICATION

Syllabus:
This Order summarily denies Aquila, Inc.’s, application for an Accounting Authority Order to record fuel and purchased power as an asset rather than as an expense.

Background

In a separate matter,
 on April 13, 2004, the Missouri Public Service Commission issued an Order approving a Stipulation and Agreement, resolving Aquila, Inc.’s last rate case.  Included in the agreement was a provision for an Interim Energy Charge (IEC).  The IEC resolved “the fuel and purchased power expense issues in [the rate case].”  The parties agreed that the IEC would be in place for two years, from April, 2004, until April, 2006. 

Aquila’s Missouri jurisdictional operations are divided between its Missouri Public Service (MPS) operations and its Light and Power (L&P) operations.  The Agreement allowed Aquila to include, in its permanent rate base for MPS customers, a charge of 1.6654 ¢/kWh.  The agreement further allowed Aquila to include a variable amount, subject to true-up and refund, of .3057 ¢/kWh.  The total of these two charges is 1.9711 ¢/kWh.  If during the IEC period Aquila’s average cost for fuel and purchased power exceeds 1.9712 ¢/kWh, then Aquila will not be required to refund its customers.  If the cost is below the permanent charge of 1.6654 ¢/kWh, then Aquila will be required to refund all of the variable amount of .3057 ¢/kWh. Although with different numbers, the same provisions apply to Aquila’s L&P operations.

On August 4, 2004, Aquila filed an Application for Accounting Authority Order, which is the subject of this order.  Aquila states that since April, 2004, it has under collected $5.7 million and wants to record fuel costs, to the extent that they exceed Aquila’s recoveries under the IEC, as an asset rather than expense.  In support of its application, Aquila states that the IEC agreement does not address how Aquila should record under collections, and that extraordinary fuel costs justify an Accounting Authority Order.  

After the Commission granted its application to intervene, Sedalia Industrial Energy Users’ Association (SIEUA), a party to the rate-case agreement, filed a motion to dismiss Aquila’s application.  SIEUA stated that Aquila’s application is an attempt to change the terms of the agreement reached in the rate case. The Office of the Public Counsel also filed a motion to dismiss the application.  OPC also argues that the application is an attempt to change the terms of the agreement.  Movants argue that if Aquila is allowed to redefine its fuel expenses as an asset, then Aquila will be in a position to pass the costs on to its customers rather than absorb the expense.  And, that Movants understood the agreement to require Aquila to absorb the costs, rather than pass it on to customers.   

The Staff of the Commission filed a Recommendation and Response on September 24, 2004.  Staff also states that by requesting an Accounting Authority Order, Aquila is attempting to circumvent the agreement.  Staff adds that Aquila’s attempt to unilaterally modify the agreement is a collateral attack on the Commission’s order approv​ing the agreement.

FINDINGS OF FACT

The Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Does the agreement reached in the rate case address the treatment of fuel costs?

Aquila emphasizes in its application that the IEC, agreed to in its last rate case, does not address how Aquila should record any under collections.
  However, the first sentence of the Agreement Regarding Fuel and Purchased Power Expense – Interim Energy Charge, which is part of the Stipulation and Agreement, states that “[t]he Parties agree that resolution of the fuel and purchased power expense issues in Case Nos. ER‑2004‑0034 and HR‑2004‑0024
 has been achieved as among themselves by an Interim Energy Charge. . . .”  And, in paragraph 6 of the agreement, the word “expense” occurs at least five times in reference to the fuel and purchased power that is the subject of the IEC.

Furthermore, in paragraph 1, section “d” of the same document, the parties state that these amounts are meant to include only the Missouri retail variable costs accumulated in the FERC account number 501, 547 and 555 . . . .”  The Commission takes official notice that FERC account numbers 501, 547 and 555 are expense accounts.
  These accounts are again referred to in paragraph 4 of the IEC portion of the agreement.  Lastly, Gary Clemmons, a regulatory manager for Aquila, testified during an on-the-record presentation that if the cost to Aquila goes above the IEC ceiling, then Aquila would just “eat that amount.”

Although the parties do not explicitly state in the agreement that Aquila is to treat its under-collected fuel costs as an expense rather than a regulatory asset, the costs are described as expenses in the agreement.  Furthermore, the parties assume in the agreement that the costs will be as recorded in FERC account numbers that are titled as expenses accounts.  The Commission therefore finds that it is apparent from the agreement that the parties intended to treat fuel and purchased power expenses, as expenses.  The Commission further finds that the public interest would not be served disturbing the agreement.

Was the volatility of natural gas prices contemplated in the agreement that resolved  Aquila’s last rate case?

In its application for an Accounting Authority Order, Aquila points out that “[I]n recent years, the natural gas market has been extremely volatile creating great price risk for Aquila. . . .  Without an IEC, Aquila would be subject to the fuel risk of these markets and either profit or suffer losses.”
  Aquila goes on to add that the price of natural gas has risen above the highest price contemplated while the parties agreed to the IEC.
  Aquila attributes the increase in oil prices to the instability in the Middle-East oil supplies.
  However, instability in the Middle East was a reality during April, 2004, the time during which the parties to the rate case entered into the agreement.  Furthermore, during the prehearing conference in this matter, Aquila stated that it contemplated the possibility that natural gas prices would go outside of the range as indicated in the agreement.
  The Commission therefore finds that although natural gas prices have risen since April, 2004, the possibility of such was contemplated at the time the parties resolved Aquila’s fuel and purchased power expenses through the IEC. 

CONCLUSIONS OF LAW

Jurisdiction

Aquila is an electrical corporation and a public utility as defined in Section 386.020, RSMo 2000, and is subject to the Commission’s jurisdiction under Section 386.250 RSMo, 2000.

Aquila’s Application

Section 393.140(4), RSMo 2000, authorizes the Commission to prescribe a uniform system of accounts for electric companies.  Under this authority, the Commission directs that electric corporations keep accounts that are in conformity with Uniform System of Accounts Prescribed for Public Utilities and Licensees, published at 18 CFR Part 101.
  However, at 4 CSR 240‑20.030(5), the Commission may waive the requirement to keep accounts as codified under the Uniform System of Accounts “for good cause shown.”  Aquila’s request for an Accounting Authority Order rests upon the high price of fuel.  Balanced against the high price of fuel is that Aquila has entered into an agreement that both contemplated the high price of fuel and provided a mechanism to address that concern.  Although the parties may not have agreed to a price that is as high as prices are, certain risks were assumed and a bargain was struck among the parties in the rate case.  

The test the Commission has used for determining whether good cause exists to grant an AAO is whether the expense to be deferred is “extraordinary, unusual and unique and not recurring.”
  Typically, the Commission has granted Accounting Authority Orders for unforeseen incidents that involve acts of God, or changes in the law.  These incidents occur at one point in time.  Aquila’s request, however, involves fluctuating fuel prices.  This is a condition that will outlast the two-year Interim-Energy-Charge period and is a condition that was contemplated during the time Aquila entered into the agreement in the rate case.  To grant Aquila’s request would be to change the agreement and the expectations that led to its terms.  The Commission concludes that Aquila has not shown good cause for the Commission to grant the request for an Accounting Authority Order and ignore the IEC portion of the Stipulation and Agreement. 

Summary Determination

Commission rule 4 CSR 240‑2.117(2) states that the Commission may, on its own motion, dispose of all or any part of a case on the pleadings whenever such disposition is not otherwise contrary to law or contrary to the public interest.  The law requires that Aquila use the Uniform System of Accounts.  The Commission may waive this requirement if good cause is shown.  The Commission has found that good cause does not exist to allow Aquila to vary from the Uniform System of Accounts.  Summary determination is therefore not contrary to law.
The time and cost to hold hearings on this matter when there is no genuine issue as to any material fact would be contrary to the public interest.  Furthermore, it is in the public interest to recognize Stipulation and Agreements that have been approved by the Commis​sion.  The Stipulation and Agreement is comprised of many issues that are dependent on one another.  For the Commission to disturb one issue of the agreement would necessitate revisiting the agreement in its entirety.  If the Commission granted Aquila’s request, Aquila would be in a position to pass the cost of fuel on to its customers in Aquila’s next rate case.  This is contrary to the parties’ understanding that Aquila would absorb any under​collections.  The Commission concludes that a determination on the pleadings is not contrary to the public interest and will therefore deny the application.

IT IS THEREFORE ORDERED:

1. That Aquila, Inc.’s Application for an Accounting Authority Order is denied.

2. That this order shall become effective on October 17, 2004.

3. That this case may be closed on October 18, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )
Gaw, Ch., Murray, Clayton,

Davis, and Appling, CC., concur.

Jones, Regulatory Law Judge
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