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1                P R O C E E D I N G S

2              (WHEREUPON, the oral argument began

3 at 1:01 p.m.)

4              JUDGE JORDAN:  Good afternoon,

5 everyone.  The Commission is calling the case in

6 File No. EU-2012-0027, in the matter of the

7 application of Union Electric Company, doing

8 business as Ameren Missouri for the issuance of an

9 Accounting Authority Order relating to its

10 electrical operations.

11              We're here for oral arguments on the

12 merits of the application as requested in Ameren's

13 Response to Order Directing Filing, which was filed

14 on July 8th, 2013.  And just remind everyone here

15 and anyone watching, we're not taking evidence

16 today.  It's strictly argument.

17              I'll ask everyone to silence their

18 cell phone right now.  I'm not going to require you

19 to turn it off, but please silence your cell.  I'll

20 set a good example by doing so.

21              My name is Daniel Jordan.  I'm the

22 Regulatory Law Judge assigned to this action.  With

23 me, as you can see, are certain Commissioners of

24 the Public Service Commission.  They may be present

25 at any time and some may be present, some may be
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1 watching remotely, and we do archive this

2 presentation for later reviewing, and we do have a

3 reporter that is recording this and there will be a

4 transcript as well.

5              Let's begin with entries of

6 appearance.  We'll start with the applicants.

7              MR. BYRNE:  Yes, your Honor.  My name

8 is Tom Byrne.  I'm representing Union Electric

9 Company, doing business as Ameren Missouri.  My

10 address is 1901 Chouteau Avenue, St. Louis,

11 Missouri 63103.

12              MR. MITTEN:  Russ Mitten, Brydon,

13 Swearengen & England, 312 East Capitol Avenue,

14 Jefferson City, Missouri, also appearing on behalf

15 of Ameren Missouri.

16              JUDGE JORDAN:  Thank you.  For the

17 Staff of the Public Service Commission.

18              MR. THOMPSON:  Thank you, Judge.

19 Kevin Thompson for the Staff of the Missouri Public

20 Service Commission, and on the briefs, Steve

21 Dottheim and Amy Moore.  Our address is Post Office

22 Box 360, Jefferson City, Missouri 65102.

23              JUDGE JORDAN:  Thank you.  For the

24 Office of the Public Counsel.

25              MR. MILLS:  On behalf of the Office
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1 of Public Counsel and the public, my name is Lewis

2 Mills.  My address is Post Office Box 2230,

3 Jefferson City, Missouri 65102.  Thank you.

4              JUDGE JORDAN:  Thank you.  For the

5 Missouri Industrial Energy Consumers.

6              MR. ROAM:  Thank you, Judge.  My name

7 is Brent Roam with the law firm of Bryan Cave,

8 211 North Broadway, Suite 3600, St. Louis, Missouri

9 63102, appearing on behalf of Missouri Industrial

10 Energy Consumers or MIEC.

11              JUDGE JORDAN:  Thank you.  And is

12 there a separate appearance for Barnes Jewish

13 Hospital?  Not seeing any for Barnes Jewish

14 Hospital.  They have waived argument by a filing on

15 September 13, 2013, and I will construe that as a

16 request to be excused and I will grant that.

17              I will refresh everyone as to

18 procedure.  We will have statements from the

19 parties.  Our regulation provides 15 minutes,

20 except for the applicants who may have 30 and may

21 split that as an opening statement and its reply.

22 Is that what Ameren intends to do?

23              MR. BYRNE:  Yes, your Honor.  I guess

24 if I -- do I have to tell you the minutes I'm

25 splitting?  I guess I'd save ten minutes for reply.
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1              JUDGE JORDAN:  That's fine.  I don't

2 want anyone to feel that they have to use all the

3 time that is allotted to them.  Commissioners may

4 have questions for you during your statement.  They

5 may interrupt you or they may wait 'til you're done

6 or they may wait until everyone is done.

7              Oh, I'm thinking of having the

8 statements in the following order:  Applicants,

9 Staff, OPC, MIEC and then the applicant's reply.

10 Is that satisfactory?

11              MR. BYRNE:  Yes, your Honor.

12              JUDGE JORDAN:  Very good.  I did want

13 to mention one thing, just as a matter of

14 clarification.  In the supplemental response to the

15 Order Directing Filing that Ameren filed on

16 September 9th, 2013, there's reference to a case

17 discussion at agenda characterized as the opinion

18 or conclusion of the RLJ assigned to the action.

19              Just want to clarify, I do not have

20 authority in this action to make any conclusions,

21 and my opinion I disclose only to the

22 Commissioners.  So I don't want anyone to think

23 that there's been any prejudgment.  The proper

24 characterization of that discussion was the one

25 that Commissioner William Kenney offered, which is
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1 an option set forth in a memo that was circulated

2 to the Commissioners.  Just to clarify that.

3              Is there anything before we begin

4 taking statements?  Not hearing anything, then we

5 will begin with the applicants.

6              MR. BYRNE:  Thank you, your Honor.

7 I'm Tom Byrne, and along with my co-counsel Russ

8 Mitten I'm representing Ameren Missouri in this

9 case.

10              I'd like to start by thanking the

11 Commission for holding this oral argument, taking

12 time out of what I know are busy schedules to hear

13 this.  It's been almost a year and a half since the

14 hearing was held in this case.  It's a long time

15 for anybody to remember anything, and I know some

16 of the Commissioners weren't even on the Commission

17 at the time of the hearing.  So I'm hopeful this

18 oral argument will be helpful.

19              This is a critically important case

20 for my company, Ameren Missouri, and I also think

21 it's a critically important case for regulatory

22 policy in the State of Missouri.  So hopefully this

23 oral argument will help you.  I'll be glad to

24 answer any questions you have as you go.

25              There's three things that I want to
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1 do with my time today.  First, I want to explain

2 exactly what happened here.  The facts are kind of

3 complicated, but I want to go over exactly what

4 happened.

5              I also want to explain the relief

6 that we're requesting, the Accounting Authority

7 Order, what it is, why we think the Commission has

8 the authority to issue an Accounting Authority

9 Order in these unusual circumstances, and why we

10 think the Commission should issue an Accounting

11 Authority Order in these circumstances.

12              And third, I would like to briefly

13 address some of the main arguments my opponents

14 raised in their briefs.

15              So what exactly happened here?  Well,

16 from our perspective, to understand what happened

17 here you have to start with an understanding of the

18 customer that's involved in this, which is Noranda

19 Aluminum Company.  And as I'm sure the Commission

20 knows, Noranda Aluminum Company has a giant

21 aluminum smelting facility down in the bootheel,

22 toward the bootheel of Missouri outside of New

23 Madrid.

24                As Noranda often says in rate cases

25 and other proceedings, Noranda is the largest
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1 employer in that region.  It pays hundreds of

2 workers reasonably high salaries, good benefits, in

3 an area of the state where jobs like that are rare.

4 The economic impact of the smelter is even larger

5 than that, though.  They buy supplies in the area.

6 There's a multiplier effect where the workers who

7 are paid the salaries keep restaurants and gas

8 stations and hardware stores in business.

9              I don't think it's an exaggeration to

10 say that the Noranda Aluminum Company is the

11 economic engine for that area of the state, and

12 they also -- as they're often fond of saying, they

13 pay a lot of taxes down there.  They keep school

14 districts in business and local governments.

15              Noranda was not -- prior to 2005

16 Noranda was not Ameren Missouri's customer.  They

17 weren't in our service territory.  But in 2005

18 Noranda was facing a problem that was threatening

19 the viability of their smelter.  They needed a

20 low-cost, reliable source of power and they didn't

21 have one.

22              So Ameren Missouri stepped in and

23 reached an agreement with Noranda that was approved

24 by this Commission whereby Ameren Missouri gave

25 them the low-cost, reliable source of power.  They
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1 were able to keep their smelter open.

2              At first we entered into a long-term

3 contract with Noranda, but since then we've

4 expanded our certificated service territory to

5 encompass the smelter, and they are now taking

6 service under our rate schedule LTS, which stands

7 for large transmission service.  They're the only

8 customer in that rate class, and they're the only

9 customer in that rate class because they are unlike

10 any of the other customers on our system.

11              Noranda's electric demand is huge on

12 our system.  We have -- well, they operate -- they

13 operate pot lines.  They operate three pot lines

14 where they smelt the aluminum, and they run their

15 plant 24 hours a day 7 days a week.  They have

16 almost 100 percent load factor, which means they're

17 constantly taking the maximum amount of power that

18 they can, which is unlike any other customer.

19              And the amount of power they consume

20 is almost -- it's almost unbelievable.  We have

21 1.2 million customers.  We serve all the St. Louis

22 area, most of eastern Missouri.  The evidence in

23 the case, in this case was that Noranda took about

24 11 percent of our power.  So if you have one

25 customer out of 1.2 million customers taking
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1 11 percent of your power, that's a huge customer.

2              The evidence was that their -- their

3 load is about the same as the city of Springfield.

4 Noranda consumes almost as much power as all of the

5 rest of our industrial customers put together.  So

6 we have -- and we have a lot of industrial

7 customers.  We serve Monsanto, Anheuser Busch, Doe

8 Run Company, General Motors assembly plant.  We

9 serve a lot of big industrial customers.  Noranda

10 is almost as big as all of the rest of them

11 combined.

12              So it's really important that you

13 understand how big Noranda is, and the rates that

14 Noranda pays cover a huge share of the fixed costs

15 of Ameren Missouri.  We are a fixed cost company.

16 Other than fuel -- you know, we have fuel costs

17 that vary depending on how much electricity is

18 produced.

19              All the rest of our costs are fixed.

20 The costs of our generating facilities are fixed.

21 Substations, wires, poles, salaries of workers,

22 equipment, trucks, everything we do, other than

23 buying fuel, is pretty much a fixed cost.  They

24 don't vary based on the amount of electricity

25 produced or the amount of electricity sold.
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1              At the time this case was tried,

2 Ameren -- or Noranda was paying Ameren a total

3 annual bill of $139 million a year.  A big chunk of

4 that's fuel, but anything that's not fuel, tens of

5 millions of dollars are fixed costs, the rates that

6 are designed to cover fixed costs of Ameren

7 Missouri that don't go away when Noranda goes away.

8              On January 27th, 2009, this

9 Commission entered an order in an Ameren Missouri

10 rate case, and the January 27th order did two

11 things that are important for this case.  One thing

12 it did is it allocated the typical tens of millions

13 of dollars of our fixed costs to Noranda, to be

14 recovered through rates charged to Noranda.  And

15 the second thing it did was it approved for the

16 first time a fuel adjustment clause for Ameren

17 Missouri, and -- which I'll talk about a little bit

18 later.

19              On the same day that the Commission

20 issued the order in that case, southeast Missouri

21 was experiencing a really bad ice storm, and really

22 bad doesn't quite describe how bad the ice storm

23 was in January of 2009.  Every customer, virtually

24 every customer in a six-county area down in the

25 bootheel was out of service.  That's unheard of.



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 222

1 That doesn't ever happen hardly.  And it wasn't

2 just our customers.  It was customers of coops down

3 there.  We had 3,800 poles that were snapped in

4 half by the weight of the ice.  The ice took down

5 hundreds and hundreds of lines.  You know,

6 transformers were damaged.

7              The damage to our system was really

8 unprecedented.  The Ameren people who were down

9 there at the time said this is the worst ice storm

10 in 100 years of our existence. The Governor

11 declared a state of emergency. He asked for

12 federal funds.  It was a complete disaster.

13              Noranda did not escape the effects of

14 this disastrous ice storm.  Ameren Missouri's

15 electricity goes to the Noranda smelter over

16 transmission lines owned by Associated Electric

17 Coop.  So it's not even our lines that are directly

18 connected, but it's our electricity that goes

19 there.  The ice weighed down the transmission lines

20 and snapped them, and so it abruptly cut off power

21 to the Noranda smelter.

22              And as I said, the way the Noranda

23 smelter works is it's got these three pot lines,

24 has molten aluminum in it at all times.  The power

25 was abruptly cut off.  All the molten aluminum
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1 froze in the plant.  So the whole plant was gummed

2 up with molten aluminum that froze.  So they went

3 out of service.

4              One of the three pot lines wasn't

5 that bad.  They fairly quickly got it up.  But

6 two-thirds of the pot lines were so gummed up, they

7 had to go in with jackhammers and jackhammer out

8 the frozen aluminum.  And that process, the process

9 they went through to get their plant up and running

10 took 14 months.  So for 14 months they were

11 operating the one pot line but not the other ones.

12              So anyway, in the immediate aftermath

13 of the storm, Ameren Missouri's focus was on

14 getting customers restored to service.  We sent

15 crews down to southeast Missouri.  They worked

16 16-hour days in really bad conditions.  They slept

17 in motel rooms that didn't have electricity.  But

18 in about a week or ten days they got all our

19 customers back on service.  And then for about the

20 next two or three weeks they worked on -- with the

21 coops, trying to get the coop customers back in

22 service.

23              But, you know, after the emergency

24 subsided, it started to dawn on us that we were in

25 real trouble with Noranda being out of service for
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1 the indefinite future.  We didn't know if they

2 would ever come back online.

3              And again, we were still incurring

4 all our fixed costs.  All those fixed costs that

5 had been allocated to Noranda just on the January

6 27th rate case order were still being incurred.  We

7 were still paying our employees.  We were still

8 having our facilities there.  We were still

9 depreciating our facilities, but we weren't getting

10 hardly any of the money that Noranda usually would

11 pay to cover those fixed costs.

12              So you would think in this situation

13 an obvious answer is Ameren Missouri could just

14 turn around and take the power it was going to sell

15 to Noranda and find another buyer and then -- then

16 it could cover its fixed costs with the proceeds of

17 that sale, but that wasn't possible.

18              One of the provisions of the fuel

19 adjustment clause that had just been approved was,

20 if we sold any power to an off-system customer,

21 95 percent of the proceeds had to go back to our

22 other customers.  So if we turned around and took

23 this giant amount of power that Noranda used to buy

24 from us, which was exempt from the fuel adjustment

25 clause because it's a native sale, if we took that
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1 same power, turned around and tried to sell it to

2 somebody else, all the money -- we don't get to

3 keep any of the money.  It doesn't cover our fixed

4 costs.

5              So what do you do?  There was an

6 exception in our fuel adjustment clause tariff, and

7 the exception was, if you had -- if you had a

8 contract that was a long-term full or partial

9 requirements contract, the fuel adjustment clause

10 tariff said it was exempted from being flowed back

11 through the fuel adjustment clause.

12              So we thought, great, we'll find a

13 long-term full or partial requirements contract,

14 we'll sell the power we were going to sell to

15 Noranda to those people.  We'll get the money.  It

16 will cover our costs.  Customers will be no worse

17 off than if the storm hadn't happened.  Everything

18 will be fine.

19              So we tried to do that.  We went and

20 found two counter parties, AEP and Wabash, and we

21 took the power that we were going to sell to

22 Noranda and we sold it to them under what we

23 thought were long-term requirements contracts.

24 We thought they were long-term because the

25 contracts were for 15 months and 18 months, and we
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1 believed that long-term was greater than a year.

2 And that was about the amount of time -- that

3 corresponded about to the amount of time we

4 expected Noranda to be out.

5              We thought they were requirements

6 contracts because those -- the purchasers were

7 using it to serve requirements of customers that

8 they had to serve.  AEP is like a -- it's like

9 Ameren Missouri in that it has different state

10 regulated electric utilities that it was using the

11 power for.  I think Wabash buys power for Citizens

12 Coop.  So they had requirements, and we thought

13 they were long-term contracts, and so that's what

14 we did.

15              Unfortunately, everybody else didn't

16 agree with that.  Staff opposed us and said, no,

17 they're not long-term contracts, they're not

18 requirements contracts.  The industrial customers,

19 too, Office of the Public Counsel, everybody said,

20 no, you've made a terrible mistake, you know, that

21 that's not -- that's not what these qualify as.

22 You have to refund this money through your FAC.

23              And we litigated that issue for about

24 nine months, and the end of the nine months, it

25 was a hard litigated case, very divisive, divisive
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1 amongst the Commissioners.  Ultimately the

2 Commission ruled three to two that everybody else

3 was right and we were wrong.  They weren't

4 long-term requirements contracts.  We had to give

5 the money back.

6              So that order was issued in, I think

7 it was -- I think the Order on Rehearing that

8 finalized the case was May 26th, 2011.  When we got

9 that order, when that case was final, we did two

10 things.  No. 1, we appealed the decision because we

11 thought it was wrong.  No. 2, we filed this case

12 because getting an Accounting Authority Order would

13 be an alternative way we could try to recover our

14 costs, try to keep ourselves whole from this

15 disaster.

16              The appeal of the case, back then it

17 was long enough ago that appeals went to circuit

18 court.  Now they go straight to the Court of

19 Appeals.  We went to Cole County Circuit Court and

20 we won.  They reversed the Commission and said,

21 you're right, it is a long-term requirements

22 contract.  It's exempt from the FAC.  You get to

23 use that to recover your fixed costs.  You win.

24              But then the Commission and the other

25 parties appealed it to the Court of Appeals of the
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1 Western District, and they upheld the Commission's

2 original decision, original three/two decision.

3 And interestingly enough, the Court of Appeals

4 said -- part of the reason for the Court of Appeals

5 order was they said the fuel adjustment clause

6 statute isn't broad enough to cover this kind of a

7 thing.  It's only for fuel.  It's only for

8 transportation.  This isn't either one of those

9 things.  You can't use the fuel adjustment clause

10 to make yourself whole for this or you can't use

11 the fuel adjustment clause to recover your costs in

12 this way.

13              But they did say you have -- the

14 Court of Appeals did say there are other

15 alternatives, and they specifically said maybe you

16 should get an Accounting Authority Order.  I also

17 note that when the Commission was discussing the

18 original case, they -- some of the Commissioners

19 suggested maybe an Accounting Authority Order would

20 be the right thing to do.

21              So meanwhile, while -- in the years

22 that this appeal was wending its way through the

23 courts, we went ahead and tried this Accounting

24 Authority Order case.  It went to the Commission.

25 We had a hearing.  Everybody's against it, of
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1 course, and -- but when it came time for the

2 Commission to decide, the Commission did what I

3 think is a smart thing.  They said, look, we're not

4 going to decide this case until this other appeal

5 is resolved, because they were sort of

6 alternatives.  If we had won that appeal, we

7 wouldn't have needed this Accounting Authority

8 Order.  We would have covered our fixed costs and

9 we wouldn't have needed any additional regulatory

10 relief.

11              So the Commission I think smartly

12 said, we're going to hold off deciding this until

13 we get a final order in the appeal.  We lost the

14 appeal, so now -- now the Accounting Authority Case

15 is live again.

16              JUDGE JORDAN:  Five minutes.

17              MR. BYRNE:  Maybe could I shorten my

18 reply time, Judge, to five minutes?

19              JUDGE JORDAN:  Yes.

20              MR. BYRNE:  Here's what we're asking

21 for in this case.   We're asking for an Accounting

22 Authority Order, and Accounting Authority Orders

23 are commonly issued by the Commission in cases

24 where utilities face events which are

25 extraordinary, unusual and unique and not -- and
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1 nonrecurring which prevent them from having an

2 opportunity to recover their costs.

3              For example, this Commission commonly

4 issues Accounting Authority Orders to address

5 expenses that utilities incur in responding to

6 major storms. It's a common thing.  They've issued

7 dozens of Accounting Authority Orders for that.  In

8 addition, the Commission's issued Accounting

9 Authority Orders where utilities have to incur

10 expenses to comply with mandates from regulators,

11 like the Commission's gas safety program.

12              The Commission has issued Accounting

13 Authority Orders to recover revenue shortfalls.  In

14 one case where the Cold Weather Rule was adopted,

15 utilities were allowed to have an Accounting

16 Authority Order for both costs that they incurred

17 to comply with the Cold Weather Rule and revenues

18 that they lost.

19              There are other things.  The

20 Commission's issued Accounting Authority Orders for

21 the cost of a coal conversion at a power plant.

22 Basically, any time the utility faces a situation

23 that's extraordinary, unusual and unique and

24 nonrecurring that doesn't allow it to recover its

25 costs, an Accounting Authority Order is what has
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1 been used.

2              And basically, Accounting Authority

3 Orders don't allow you to change your rates.  All

4 they do is they allow you to account for these

5 costs so that when you come in for a subsequent

6 rate case, you have the opportunity to ask to

7 recover them.

8              And typically the Commission will

9 allow an amortization in a rate case of any amount

10 that's allowed to be deferred through an Accounting

11 Authority Order, and typically they have a

12 requirement that you have to come in -- it expires

13 after a year or two.  If you don't file a rate case

14 in a year or two, you no longer have the Accounting

15 Authority Order.

16              There's two provisions of the Uniform

17 System of Accounts that govern Accounting Authority

18 Orders.  I'll briefly go over them.  This is

19 Account 182.3, other regulatory assets, and this is

20 the account that amounts are deferred to.  And it

21 just says, the amounts included in this account are

22 to be established by those charges that have been

23 included in net income, or accumulated other

24 comprehensive income, determinations in the system

25 of accounts but for it being probable that such
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1 items will be included in a different period for

2 purposes of developing rates that the utility is

3 authorized to charge for utility services.

4 So that's where -- where the accounting

5 authority --

6              JUDGE JORDAN:  Can you move that a

7 little bit over that direction?

8              MR. BYRNE:  Can you see that?  How

9 about if I hold it up here?

10              JUDGE JORDAN:  Well, I can definitely

11 see it now.

12              MR. BYRNE:  And there's a definition

13 of regulatory assets that's also -- see, this

14 account is other regulatory assets, and there's a

15 definition of regulatory assets in the Uniform

16 System of Accounts that's also relevant.  It's

17 Definition 31, I think.  Yeah, Definition 31,

18 regulatory assets and liabilities.  It says,

19 regulatory assets and liabilities are assets and

20 liabilities that result from rate actions of

21 regulatory agencies, which would be the Accounting

22 Authority Order.  Regulatory assets and liabilities

23 arise from specific revenues, expenses, gains or

24 losses that would have been included in net income

25 determinations in one period under the general
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1 requirements of the Uniform System of Accounts but

2 for it's probable that they can be recovered.

3              And I think what the importance of

4 this definition is, it applies to revenues,

5 expenses, gains or losses.  And a lot of people

6 have -- there's been a lot of debate about whether

7 we're asking for lost revenues or costs.  We

8 believe we're asking for our fixed costs that we

9 couldn't recover.  But under the Uniform System of

10 Accounts, an Accounting Authority Order can be

11 issued for revenues, expenses, gains or losses,

12 which clearly covers this.

13              And this Commission -- this is

14 exactly the kind of circumstance that AAOs were

15 designed to deal with.  The Commission

16 unquestionably has the power to grant this AAO.

17 Staff accountant Mark Oligschlaeger testified that

18 even Staff, who is opposed to this application, is

19 not contending that this Commission lacks the power

20 to issue this AAO.  Instead, the Commission is --

21 the Staff is arguing the Commission should not

22 issue the AAO.

23              But we believe that Staff and the

24 other parties who support this position are wrong.

25 Ameren Missouri has an obligation to serve its
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1 customers, provide safe and adequate service.  This

2 Commission also has an obligation to give us an

3 opportunity to recover our costs of providing

4 service to customers.  And in this situation where

5 Noranda, a customer with a demand the size of the

6 city of Springfield, was off the system for

7 14 months, we did not have the opportunity to

8 recover our costs.

9              I should also note that if an AAO is

10 issued, there need not be a significant impact on

11 customers.  AAOs are typically amortized in a rate

12 case.  It could be amortized over a long period in

13 a way that wouldn't hurt customers or wouldn't

14 impact customers very severely.  But if we don't

15 get an AAO, this is going to have a severe and

16 immediate financial impact on my company.

17              A couple of the arguments that other

18 parties have raised.  Some of the first words in

19 MIEC's brief are a quote from -- a quote from an

20 MGE case, and the quote from the MGE case says,

21 ungenerated revenue never existed, never does exist

22 and never will exist.  Revenue generated from

23 service not provided represents no exchange of

24 value.  There is neither revenue nor cost to record

25 in the current period or any other.  The quote goes
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1 on a little bit.

2              I guess the MGE case that this is

3 taken from occurred in the aftermath of the Joplin

4 tornado.  And as the Commission knows, Joplin is a

5 small part of MGE's service territory which is

6 primarily in the Kansas City area.  In the wake of

7 the Joplin tornado, MGE sought an AAO to recover an

8 unspecified amount of lost revenue based on

9 businesses and residences that no longer took

10 service after the tornado.

11              However, MGE could not quantify what,

12 if any, revenues it had lost because it didn't know

13 whether or when the customers who stopped taking

14 service would come back.  The evidence in the case

15 also showed that MGE's overall revenues increased

16 in the period after the tornado.  The facts in this

17 case are completely different.  Here we --

18              JUDGE JORDAN:  You have three

19 minutes.

20              MR. BYRNE:  Here we know with exact

21 certainty how much money is at issue.  Staff and

22 the company have agreed that $35,561,503 are at

23 issue in this case.  These are not phantom costs.

24 These are the costs of our facilities, costs that

25 we paid our employees, costs that we paid for our
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1 equipment.  In addition, the evidence shows that

2 our revenues dropped from 2008 to 2009 by

3 $56 million.  That's the complete opposite of the

4 situation.

5              Other parties argue that our

6 application is untimely.  This is also not true.

7 This issue was never -- we never suffered a loss

8 that we could have asked for until the Commission

9 issued its order.  In 2011 we began recording the

10 loss to our income statement.  So this is not

11 untimely.

12              We filed it as soon as we could have,

13 and the Commission has never required customers to

14 file -- or companies to file for AAOs in the same

15 period.  In particular where there's been ice

16 storms in November or December of a certain year,

17 oftentimes the filing and the order comes in the

18 next year.

19              Another argument parties make is

20 these are just our profits.  Truth is these are

21 costs.  If you don't let us recover them, of course

22 it's going to lower our profits, but that doesn't

23 turn costs into profits.  We earned a rate of

24 return of 6.69 percent during the 14-month period

25 when Noranda was off our system.  That's
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1 significantly below our authorized return.  It's a

2 significant financial penalty.

3              Other parties have argued this is

4 retroactive ratemaking.  There's five Court of

5 Appeals cases that we cited in our brief that say

6 AAOs are not retroactive ratemaking.

7              Parties say we had other regulatory

8 alternatives.  We did not.  If we would have filed

9 a rate case to try to recover these costs, it would

10 have been over -- by the time the rate case was

11 over, Noranda would have almost been back on the

12 system.  And it was a one-time, nonrecurring cost,

13 which is not appropriate for inclusion in a general

14 rate case.

15              An AAO is the right way to do this.

16 That's the right vehicle to -- for us to use, and

17 so we're trying to use it.  We really had no other

18 option than this, and it -- you know, in summary,

19 you know, the other parties would like to live in a

20 world where there's no AAOs, where when an

21 extraordinarily bad things happens to a utility

22 there's no relief, but that's not the appropriate

23 world that -- to live in.  That's not -- that

24 doesn't strike an appropriate balance between

25 utilities and their customers.
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1              So I would urge the Commission to

2 grant the AAO that we've asked for.  Thank you.

3              JUDGE JORDAN:  Thank you.  I see no

4 question from the Chairman, so go right ahead.

5              COMMISSIONER STOLL:  Mr. Byrne, you

6 said that the company didn't have any other

7 options, but I don't know if you can answer this,

8 but did you consider appealing the decision of

9 Missouri Court of Appeals?

10              MR. BYRNE:  Yeah, we did consider it,

11 but I think -- I'm not even sure.  We may have

12 tried to.

13              COMMISSIONER STOLL:  I don't know the

14 answer to this.  That's why I'm asking.

15              MR. BYRNE:  You know, you have a

16 right to appeal up to the Court of Appeals, but

17 it's discretionary to get to the Supreme Court, and

18 very, very few cases get to the Supreme Court.  We

19 may have tried to get to the Supreme Court and lost

20 or just not even tried.  I just don't remember.

21              COMMISSIONER STOLL:  Okay.  I guess

22 one other quick thing is that when you were talking

23 about the fixed costs, there is evidence in the

24 record that the company and Staff agree on the

25 amount that's been quantified?
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1              MR. BYRNE:  Yes.  We were able to

2 quantify it because Noranda had -- we knew exactly

3 when Noranda went off the system, exactly when they

4 came back on, exactly what their load is because

5 they use the same amount every day.  So we were

6 able to -- we had a witness that filed testimony,

7 Mr. Wills filed testimony, and then a Staff witness

8 filed testimony.  They were a little bit apart.

9              Ultimately we reached an agreement on

10 the exact dollar amount.  You know, Staff said it's

11 the portion of foregone -- a portion of foregone

12 revenues.  We say it's the fixed costs that were

13 embedded that we would have recovered through the

14 rates.  We've agreed on the dollar amount.

15              And that's a really important

16 difference between our case and MGE's where they

17 had no idea what the dollar amount was, you know.

18              COMMISSIONER STOLL:  Okay.  I'll save

19 anything else for later.  Thank you very much.

20              COMMISSIONER W. KENNEY:  In 2005 when

21 you -- when Ameren and Noranda entered this

22 contract, was there discussions about what would

23 happen if -- did Noranda have -- in the contract is

24 there a time frame of how much time Noranda had to

25 give you if they were going to leave Ameren?
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1              MR. BYRNE:  Yes.  There was a

2 five-year notice provision in the contract.

3              COMMISSIONER W. KENNEY:  Got you.

4 Five-year notice.

5              MR. BYRNE:  Because Noranda is such a

6 big load.

7              COMMISSIONER W. KENNEY:  I

8 understand.  All right.  Thank you.

9              JUDGE JORDAN:  Commissioner Hall?

10              COMMISSIONER HALL:  I'll sorry.  One

11 quick question.  Going back to the standards that

12 we need to apply in this application, and I believe

13 it was -- well, it was one of the charts that

14 you -- there were two that you --

15              MR. BYRNE:  The revenues, expenses,

16 gains or losses one?

17              COMMISSIONER HALL:  Yeah.  What is

18 the purpose of the word probable there?

19              MR. BYRNE:  Well, I think -- I

20 think --

21              COMMISSIONER HALL:  Or how do you

22 interpret the word probable?

23              MR. BYRNE:  I think the idea is if

24 the Commission has issued an Accounting Authority

25 Order, the accounting community will say it's
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1 probable that we're going to be able to recover

2 these costs or these revenue shortfalls in a future

3 period.  If the Commission doesn't issue an

4 Accounting Authority Order, then it's not probable.

5 Because normally when you do a rate case you've got

6 a test year, and anything that happened before the

7 test year is off the table.

8              So there's no way to recover

9 something that happened before the test year,

10 unless you get something like an Accounting

11 Authority Order from the Commission that makes it

12 probable, and then the accountants -- the

13 accountants always use the term probable.  But then

14 if you issue an Accounting Authority Order, it

15 meets the standards for accountants to recognize it

16 on the books and records.

17              COMMISSIONER HALL:  So it's not

18 comparable to likelihood of success on the merits

19 in a rate case?  It's -- your position would be

20 that there's just two things you need to show,

21 extraordinary event and materiality?

22              MR. BYRNE:  Yes, extraordinary event

23 and materiality, that's -- well, I think there were

24 three things.  It's got to be nonrecurring,

25 extraordinary and unique.  That's what it's got to
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1 be, according to cases in Missouri.

2              COMMISSIONER HALL:  Okay.  I'll be

3 interested to hear how other parties view that word

4 probable as well.

5              MR. BYRNE:  Right.  Yeah.  I think

6 the point is, if we get a regulatory order, the

7 accountants say it becomes probable that we'll

8 recover it.  If we don't get that order, they don't

9 think it's probable that we'll recover.

10              COMMISSIONER HALL:  Thank you.

11              JUDGE JORDAN:  I had just one that I

12 needed to clarify, and that is on your poster of

13 Account 182.3.

14              MR. BYRNE:  Yes.

15              JUDGE JORDAN:  Let's see that again.

16 I wasn't planning to ask any questions, but I think

17 it's important to clarify.

18              MR. BYRNE:  All right.  Here it is.

19              JUDGE JORDAN:  Your bold language.

20              MR. BYRNE:  Yes.

21              JUDGE JORDAN:  Those charges which

22 have been included in net income.

23              MR. BYRNE:  Yes.  Yeah.  I guess

24 these -- these -- to my mind, this incident is

25 reflected in our net income.  It was reflected in
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1 two entries, one in 2011 and one in 2013.

2              JUDGE JORDAN:  I'm thinking that your

3 copy has dropped a couple of words, the words being

4 would have, or one word, which would have been

5 included in net income.

6              MR. BYRNE:  I'm told it's not

7 missing.  See, which has been included in net

8 income, this has affected our net income.  I think

9 what they're talking about is something has to have

10 affected your net income.  This has affected our

11 net income because we had to refund all the money

12 from the --

13              JUDGE JORDAN:  Right.  You just

14 showed us definition 31, though, that says would

15 have been included in net income.  I'm just trying

16 to clarify that, that quotation.

17              MR. BYRNE:  I'm not sure.  I guess if

18 you have it, you've got the word would in there?

19 Okay.

20              MR. MITTEN:  That's correct.

21              MR. BYRNE:  You are correct, Judge.

22              JUDGE JORDAN:  Thank you.

23              MR. BYRNE:  Anything else?  Thanks.

24              JUDGE JORDAN:  Staff, please.

25              MR. THOMPSON:  Thank you, Judge.  May
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1 it please the Commission?  First I have a handout

2 for you which has the language of the FERC

3 Account 182.3 and General Instruction No. 7.  This

4 was Staff's Exhibit No. 5 received during the

5 hearing of this case.  Here is a copy for the

6 Chairman.  And that does have that language "would

7 have" that you were just asking about.

8              Okay.  There's a game that they play

9 on the streets of New York and maybe on the streets

10 of St. Louis. It's called Three Card Monte.  It's

11 a game that's actually a con.  It's a con game, and

12 it depends on misdirection.  And we are here today

13 for a con being run by Ameren Missouri that also

14 depends on misdirection.  Now, that's strong talk,

15 but I think that it's applicable.  I think it's

16 warranted.

17              Ameren Missouri says it's here to get

18 an Accounting Authority Order, an AAO, to defer

19 approximately $36 million in fixed costs that it

20 was unable to collect from Noranda because of that

21 terrible ice storm that you heard about.  Okay?

22 No, it's not here to collect uncollected or

23 uncollected fixed costs.  It's here for revenue.

24 It's here for revenue, for income, uncollected

25 income.
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1              Because of the storm, Noranda went

2 offline.  Only three -- two-thirds of its load was

3 gone, and so Ameren Missouri sold only one-third of

4 the electricity it had anticipated selling to

5 Noranda.  It collected only one-third of the

6 revenue it had anticipated collecting from Noranda.

7              So they are here for uncollected

8 income, and it wasn't collected because the service

9 was never delivered.  Noranda didn't take that

10 electricity.  It could not.  That electricity was

11 not sold to Noranda.  So they are here for

12 electricity -- for money for sales that were never

13 made.  They are asking you to give them an AAO to

14 preserve for future rate case consideration and

15 possible recovery money for electricity that was

16 never sold.  Never sold.

17              Well, if I have a store and I buy a

18 bunch of inventory for my store, I've got costs, no

19 question, and I've got employees and I've got rent

20 and I've got utilities and I don't make any sales,

21 guess what?  I'm out of business.  That's how that

22 works.  I'm trying to sell something, and if I

23 can't sell it, I don't get the income that I had

24 expected to get.

25              Now, I could say, well, you know,
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1 this is going to be very disappointing to my

2 landlord because I was going to pay my rent out of

3 that income.  This will be very disappointing to

4 whoever supplies my inventory because I was going

5 to pay those bills out of this.  But you know what,

6 that doesn't matter.  The money I didn't get with

7 my unsuccessful store, that was income.  That was

8 retail sales income.  The money Ameren didn't get

9 was retail sales income.

10              So let's understand first of all what

11 we're here for.  We're here for income for

12 electricity that was never sold to Noranda.  And

13 then, adding insult to injury, the electricity was

14 sold to Wabash and AEP.  The electricity, in fact,

15 was sold to Wabash and AEP.  So why should the --

16 why should the ratepayers make them whole for the

17 income they didn't get selling the electricity to

18 Noranda but which they did sell to AEP and Wabash?

19 Huh?  We're going to have to pay for electricity we

20 didn't get but that they sold to somebody else and

21 were fully paid for by them?

22              Really, they're trying to evade their

23 tariff, their FAC tariff.  That's what the

24 EO-2010-0255 case that Mr. Byrne alluded to, that's

25 what that case was all about, where they went out
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1 and made contracts with AEP and Wabash so they

2 could sell the electricity that they were planning

3 to make but couldn't sell to Noranda because of the

4 ice storm.  Right?  You heard all about that.  And

5 they did make those contracts and they did sell

6 that electricity and they were paid for that

7 electricity, but, but under their FAC tariff that

8 they begged this Commission to give them, they had

9 to share that income with the ratepayers, who after

10 all paid for the power facilities that they used to

11 make that power that they sold to Wabash and AEP.

12 They had to share 95 percent of that income with

13 the ratepayers.

14              So that's why they're still here

15 trying to be made whole, but they're trying to be

16 made whole for a situation of their own creation.

17 They asked for that tariff.  They asked this

18 Commission to give them a fuel adjustment clause

19 tariff.  They said, everybody else has one.  Come

20 on, get in the 20th century, Commission.  Give us a

21 fuel adjustment clause like everybody else has.

22              So we gave them one.  You gave them

23 one.  It was a smart choice.  It was the right

24 thing to do.  But now, because of that unexpected

25 storm, they want to evade the effects of that
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1 tariff.  They want to evade the effects of that

2 tariff.

3              So, first of all, there's

4 misdirection in mischaracterizing the money as

5 fixed costs when, in fact, it's revenue.  It's

6 income, retail sales income from sales that were

7 not made to Noranda, that were instead made to

8 Wabash and AEP but then they couldn't profit from

9 because of the sharing mechanism.  That's been

10 fully litigated in front of this Commission and in

11 front of the Court of Appeals.

12              Secondly, it's Staff's position you

13 can't give an AAO to defer transactions that never

14 occurred.  You can certainly defer revenues.  We

15 agree.  It says so.  But how do you defer revenues

16 that were never received, that were never

17 collected, transactions that didn't happen?  How do

18 you defer them?

19              The AAO language, General

20 Instruction 7 says, items related to the effects of

21 events and transactions which have occurred during

22 the current period, right?  Items, transactions.

23 Items are transactions.  These are items that never

24 happened, transactions that did not occur.  They

25 wouldn't have been booked in the current period
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1 because they didn't occur.

2              As the judge explained in his

3 decision in the MGE case, that we're told is

4 totally different and doesn't apply, they want an

5 AAO that will create income out of thin air because

6 you'll be deferring income that would not have been

7 booked in the current period because it didn't

8 happen.  You'll be deferring something that never

9 happened and thereby creating it.  Can't do it.  I

10 say you can't do it.

11              Next, I suggest to you that their

12 application is late.  Even if you could do it, it's

13 too late, because the books were closed on 2009 a

14 long time ago.  Everything that happened in 2009

15 has already been booked.  In fact, so has 2010 and

16 2011 and 2012.  Those books are closed.  They use a

17 calendar year fiscal year.  Those years are done.

18 How are we going to reach back into 2009 and change

19 the effect of transactions which, by the way, never

20 happened then either?  You can't do it.  So it's

21 too late.  It's too late.

22              And when the instructions talk about

23 current period, they're talking about the current

24 fiscal accounting period.  Current fiscal

25 accounting period.  That would be in the year 2009.
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1 You want an AAO for 2009 events, ask for it in 2009

2 while those books are open, while you can, in fact,

3 defer it.  You can't defer -- you can't defer a

4 transaction that did occur in 2009 that's already

5 been booked.  Those books are closed.  They're

6 done.  That accounting's finished.

7              Retroactive ratemaking.  Retroactive

8 ratemaking is when you make ratepayers pay now for

9 a revenue/expense mismatch in a prior period.

10 Prior period mismatch.  Okay.  That's if we say at

11 the close of 2009, well, heck, I didn't get as much

12 revenue as I expected.  I didn't get enough

13 revenue.  In fact, that is what they're saying.

14 And so I want to make ratepayers today pay me some

15 extra revenue for 2009 so I'll feel more

16 comfortable about how 2009 worked out.  You can't

17 do it.  That is retroactive ratemaking.

18              If everybody had known the ice storm

19 was going to happen, rates would have been set up

20 quite a bit differently than they were.  If

21 everyone had known the ice storm was going to

22 happen or was even likely to happen, the FAC clause

23 would probably have been set up differently than it

24 was, and in fact, it was eventually changed.

25              But I think we're stuck with the
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1 tariffs that were in effect in 2009.  We're stuck

2 with the effect of those tariffs, and the effect of

3 those tariffs is that they lost a certain amount of

4 money because of that ice storm, that the money

5 earned from the Wabash and AEP contracts had to be

6 shared with the ratepayers, and that is simply the

7 law.

8              Thank you very much.

9              JUDGE JORDAN:  Thank you, counsel.  I

10 don't have any questions from the Chairman.

11 Commissioner Stoll?

12              COMMISSIONER STOLL:  Thank you,

13 Mr. Chairman.  Just to make sure that I understand

14 this, so under -- under the original off-system

15 sales tariff before we had the FAC, before it was

16 adopted, was the company allowed to recover what is

17 referred to as fixed costs?

18              MR. THOMPSON:  Well, fixed costs are

19 any costs that don't vary with the volume of sales.

20              COMMISSIONER STOLL:  Right.

21              MR. THOMPSON:  Okay.  And as

22 Mr. Byrne pointed out, most of their costs are, in

23 fact, fixed costs.  So when you're doing ratemaking

24 and you're assigning costs to the different rate

25 classes to make sure you're going to collect enough
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1 money to cover those costs, that's when you do the

2 kind of assignment that he was talking about.

3 That's when they would have said, okay, we've got

4 this large transmission service class and we expect

5 it's going to take this much power and pay this

6 much for it, and we'll assign an appropriate

7 proportion of fixed class -- fixed costs to that

8 class in setting those rates.

9              That's only in the rate design

10 portion.  Later, when you're looking at the actual

11 year of operation, you look at it on a total

12 company basis.  Did the company earn enough money

13 to pay its bills, and was there any income net of

14 expenses that would be profit to the shareholders?

15 Okay?

16              COMMISSIONER STOLL:  Okay.

17              MR. THOMPSON:  I don't know if that

18 answers your question, but I attempted to.

19              COMMISSIONER STOLL:  Okay.  I guess

20 what I have to -- maybe to inquire of others also,

21 but if in the FAC tariff they're required that

22 95 percent of the off-system sales is deducted from

23 fuel costs, then that would be passed along to the

24 ratepayers, correct?

25              MR. THOMPSON:  Right.
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1              COMMISSIONER STOLL:  Was there -- so

2 you're saying then that, even with the FAC, the

3 recovery of fixed costs is built in to the base

4 or --

5              MR. THOMPSON:  The FAC only applies

6 to fuel, which Mr. Byrne pointed out is the

7 variable cost because fuel does vary with the

8 amount of electricity you make.  So the fuel

9 clause, the FAC only goes for fuel costs and

10 purchased power costs.  Okay?

11              COMMISSIONER STOLL:  Right.

12              MR. THOMPSON:  The whole point of

13 having it is so that the amount of money they

14 collect from the ratepayers for fuel and purchased

15 power can go up and down between rate cases to more

16 quickly match the actual costs.  Okay.  It is a

17 risk-reducing measure for the company.  So it only

18 deals with variable costs.

19              And that 95/5 sharing, just as the

20 revenues are shared 95/5, so are the expenses.  So

21 are the expenses.  So the ratepayers would bear the

22 effect of 95 percent of any unexpected costs, just

23 like the ratepayers get the benefit of 95 percent

24 of any unexpected revenue, such as the Wabash and

25 AEP.  It's fair in that sense.
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1              COMMISSIONER STOLL:  So do you see

2 that the -- do you believe that the FAC -- this may

3 not be what you're saying, but do you believe that

4 the FAC was -- had -- what role did it have in

5 this?

6              MR. THOMPSON:  The role it had was it

7 deflected the revenue they sought as an alternative

8 to the Noranda revenue.  When they saw they

9 couldn't sell that electricity to Noranda, they

10 looked for somebody else to sell it to because they

11 knew they had the power capacity.  They were going

12 to have a money shortfall.  Let's sell that power

13 to somebody else, make up that money.

14              So the effect of the FAC was to

15 deflect 95 percent of that revenue away from the

16 company and to the ratepayers.  What that means is

17 it reduced the amount of money the ratepayers had

18 to pay under the FAC for fuel because AEP and

19 Wabash were paying for the fuel.

20              COMMISSIONER STOLL:  Okay.  Thank

21 you.

22              MR. THOMPSON:  Certainly.

23              JUDGE JORDAN:  Anything else?

24 Commissioner Kenney.

25              COMMISSIONER W. KENNEY:  Mr.
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1 Thompson, getting to what Commissioner Stoll was

2 talking about, now, the -- prior to the 2008 FAC,

3 those off-system sales would have been able to be

4 kept by the company to offset their expenses or

5 would be income for them, correct?

6              MR. THOMPSON:  I believe it would

7 have been.  I don't know the details of that

8 tariff, but I think that's true.

9              COMMISSIONER W. KENNEY:  Also you

10 talked about, you said it's not timely.  Well, when

11 would you have thought they should have filed this?

12 If they thought -- if they made sales -- if Ameren

13 made sales to AEP and Wabash and it didn't -- until

14 there was a decision in 2010 by the PSC, what would

15 have been timely for them?  When should they have

16 tried to --

17              MR. THOMPSON:  If what they're trying

18 to defer is the money from Noranda, either revenues

19 or costs, either way, and they've said you can call

20 it either, then I believe the application needed to

21 be filed in 2009 while the books for 2009 were

22 open.

23              COMMISSIONER W. KENNEY:  But how do

24 you file it if it's not an issue?  If you've made

25 your money, you have your income, you close your
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1 books, and then -- and then after the fact the

2 Commission comes back and says, uh-oh, you can't do

3 that, that's not a long-term contract, you need to

4 give back 95 percent of that money to the

5 ratepayers.  So how do you do it?

6              MR. THOMPSON:  I agree, it is a hard

7 decision.

8              COMMISSIONER W. KENNEY:  Well, not a

9 decision.  There's no decision to be made.  There

10 wasn't a decision to be made in 2009.  That would

11 be my point.  There wasn't a decision.  How could

12 you make a decision if you've already -- if you

13 thought you were -- I mean, I don't think -- I

14 don't think Ameren was probably trying to make a --

15              MR. THOMPSON:  It would have taken a

16 lawyer who could see the future.  I agree with you.

17              COMMISSIONER W. KENNEY:  So I don't

18 think Ameren was saying, hey, we want to cost our

19 shareholders 36 million, so let's just sell this

20 power to them, because if they would have -- if

21 they would have thought that, they would have come

22 up with some other solution, I would imagine.

23              MR. THOMPSON:  Right.

24              COMMISSIONER W. KENNEY:  It's an

25 unfortunate situation.
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1              MR. THOMPSON:  I agree.  And I do

2 not -- I do not want to let you think for a minute

3 that Staff is not sensitive to the economic blow

4 that the ice storm caused to Ameren Missouri, to

5 Noranda, to the people of southeastern Missouri,

6 and we're also very appreciate of the heroic

7 efforts made by Ameren Missouri to restore service

8 to its customers.

9              COMMISSIONER W. KENNEY:  Workers did

10 a great job.

11              MR. THOMPSON:  Yes, they did.

12              COMMISSIONER W. KENNEY:  Regarding

13 the FAC, you mentioned that they asked for it?

14              MR. THOMPSON:  Yes, they did.

15              COMMISSIONER W. KENNEY:  Do you think

16 an FAC is a good thing or a bad thing?

17              MR. THOMPSON:  I think it's a good

18 thing.

19              COMMISSIONER W. KENNEY:  Now, the way

20 I look at an FAC is that there's no real winner or

21 loser.  I think a company just wants stability.

22 They want to be stable.  They want to know what's

23 going to go on.  Whereas, because it's -- it goes

24 up or down, correct?

25              MR. THOMPSON:  Correct.
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1              COMMISSIONER W. KENNEY:  So I would

2 think --

3              MR. THOMPSON:  It also reduces risk,

4 so the company's a winner.

5              COMMISSIONER W. KENNEY:  Well, yeah,

6 but the customer's a winner, too, because it will

7 probably save money in the long run instead of

8 having to do more rate cases.  If they can put off

9 a rate case for a year, it would save money because

10 of all those extra fees.

11              So I don't think the customer -- the

12 ratepayer loses.  I don't think the -- the company

13 just doesn't have risk, as much risk.

14              MR. THOMPSON:  It reduces the risk

15 the company has that fuel costs will be higher than

16 were expected when the rates were set.

17              COMMISSIONER W. KENNEY:  Okay.  So

18 what that -- but they would get that adjustment in

19 another rate case in the future, correct?

20              MR. THOMPSON:  In a later case, you

21 would raise the rates, but they would never recover

22 the money that they hadn't collected when rates

23 were too low.

24              COMMISSIONER W. KENNEY:  Okay.  So do

25 you think the customers lose, the ratepayer?
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1              MR. THOMPSON:  The customers also in

2 a sense are -- customers are in the same boat.

3 See, it affects both sides equally in a mirror sort

4 of way.  The customers lose the opportunity that

5 they would have where -- if fuel costs are higher

6 than expected and their rates don't change.

7              COMMISSIONER W. KENNEY:  Right.

8              MR. THOMPSON:  I'm paying ten bucks,

9 but you know what, the cost of fuel has gone up and

10 I'm not having to cover the difference.  See, the

11 shareholders are essentially making up the

12 difference.  In traditional ratemaking, both sides

13 take a risk that there's going to be a mismatch

14 between income and costs.  So either side could

15 benefit.

16              COMMISSIONER W. KENNEY:  Yeah.  And

17 the ratepayer can benefit when fuel prices go down

18 like we've seen over the last few years with gas

19 and everything?

20              MR. THOMPSON:  Right.

21              COMMISSIONER W. KENNEY:  I guess it's

22 variable.

23              MR. THOMPSON:  Right.  Right.

24              COMMISSIONER W. KENNEY:  Thank you

25 very much.  No more questions.



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 260

1              JUDGE JORDAN:  Commissioner Hall.

2              COMMISSIONER HALL:  A few questions.

3 Would -- the parties have agreed that the fixed

4 costs at issue here are 36 million; is that

5 correct?

6              MR. THOMPSON:  That's correct.

7              COMMISSIONER HALL:  To what extent is

8 your argument contingent upon us determining that

9 the request here is not for a loss of -- or fixed

10 cost but instead lost revenue?

11              MR. THOMPSON:  I think that's

12 essential to our argument.

13              COMMISSIONER HALL:  Explain that to

14 me.

15              MR. THOMPSON:  Well, the best way I

16 can think of to explain it is to talk about what

17 AAOs are most typically used for, and they're most

18 typically used for extraordinary items of expense

19 that would -- are not part of rates and are not

20 part of the test year.

21              In other words, when you set up

22 rates, you try to predict a normal year, what's a

23 typical year going to be like, and you set the

24 rates based on a typical year.  What are they going

25 to pay for fuel?  What are they going to pay for
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1 labor?  What are they going to pay for everything,

2 all the different items they have to pay, and then

3 you add an ROE on to the top of that to allow for

4 profit.  Right?

5              So sometimes something unusual

6 happens.  Let's take ice storms, for example,

7 which, you know, Ameren has had to deal with a lot

8 of storms and storm restoration costs.  Let's say

9 you build in $10 million into the rates for storm

10 restoration costs because that's the average that's

11 been spent over the last five years normalized and

12 adjusted.  Right?  You say, okay, 10 million's

13 good.

14              And then let's say they have the most

15 unexpected tremendous storm and it costs them

16 $35 million to restore their customers after that.

17 So they've got 25 million more than was built in to

18 rates.  Okay?

19              Now, what often happens with that

20 kind of storm restoration, extraordinary storm

21 restoration thing is they would come in and ask for

22 an AAO for some part of that money, and they would

23 say, well, this was an extraordinary event and

24 we're not planning to come in for a rate case, and

25 it might not make it into costs anyway because



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 262

1 remember the costs are being normalized, right, to

2 predict a normal year and everybody agrees this

3 wasn't normal.  See?  But nonetheless, we did spend

4 that money, and the customers had the benefit of

5 that money.  It isn't fair we should lose it.

6              So the Commission would say, okay,

7 we'll give you an AAO for, let's say, 15 million,

8 20 million, some portion of that extraordinary

9 expense, and in the next rate case we will consider

10 that.  And often what they'll do the next rate case

11 is say, okay, we'll put that into rates and let you

12 recover it over five years or ten years.  We'll

13 amortize it into rates over some period of time.

14              And the idea is to make the company

15 whole for costs it really did incur doing something

16 of benefit to the ratepayers that it would not

17 otherwise recover.  That's the most typical use of

18 an AAO.

19              Here what they want is to defer

20 revenues that were never paid.  At least that's how

21 we view it.  Now, they'll tell you, no, it's costs,

22 it's costs because we allocated so many millions of

23 dollars of costs to that rate class when we set up

24 the rates, and since that's the only customer and

25 they didn't pay it, we can say confidently that
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1 nobody paid those costs.

2              But remember what I said in terms of

3 operating, it's a total company picture.  They made

4 enough money to cover those costs and still have a

5 profit.  They just didn't have as much profit as

6 they would have had had that not happened.

7              COMMISSIONER HALL:  The standard that

8 we are to apply in determining whether to grant

9 this application, two issues:  Extraordinary,

10 unusual, unique and not recurring; second,

11 materiality?

12              MR. THOMPSON:  I would suggest to you

13 there's a third element and it's so basic it hasn't

14 been mentioned, and that would be the element that

15 there was, in fact, a transaction that occurred.

16              COMMISSIONER HALL:  Do you agree that

17 the first two elements have been met?

18              MR. THOMPSON:  I agree it was an

19 extraordinary event.  I agree it was material.

20 This is -- if we're talking about the Noranda ice

21 storm.  I mean, maybe we're talking about trying to

22 defer the money they had to give back to ratepayers

23 after losing the case on the FAC prudence review,

24 in which case I would say no, they don't get that

25 back.
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1              COMMISSIONER HALL:  Okay.  Thank you.

2              COMMISSIONER STOLL:  One more quick

3 question.

4              MR. THOMPSON:  Yes, sir.

5              COMMISSIONER STOLL:  So is it your

6 contention that one-third of the power that Noranda

7 had used before they continued to use because one

8 of the three lines was open?

9              MR. THOMPSON:  That's what I

10 understand.

11              COMMISSIONER STOLL:  And another

12 third was sold to AEP and Wabash, and are you

13 saying that it was this last third that was

14 never -- nothing was sold and therefore they lost

15 the revenue because of lack of sales?  Is that --

16              MR. THOMPSON:  I guess --

17              COMMISSIONER STOLL:  I think you said

18 that earlier.

19              MR. THOMPSON:  No. 1, the amount sold

20 to AEP and Wabash was actually larger than we've

21 been talking about in this case because it was in

22 two different cases, because it fell into two

23 different FAC review periods.  And I do not recall

24 offhand what the combined total was, but it was

25 bigger than that 17 million that they're -- that
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1 you've seen in the briefs from the 0255 case.

2              No. 2, talking about whether the

3 money is the same, you know, the money that was

4 received but deflected for the power sold to AEP

5 and Wabash or whether it was money never received

6 at all kind of depends on how you characterize what

7 they're trying to defer.  You see what I'm saying?

8              In other words, when they say these

9 are fixed costs that Noranda didn't pay, which is

10 how they've primarily tried to characterize it,

11 then I would say that's the same as saying it's

12 revenue Noranda didn't pay because they didn't get

13 any electricity.  Right?  That would be the

14 two-thirds of the power they didn't take because of

15 the ice storm.

16              COMMISSIONER STOLL:  Okay.  I'll

17 listen to the rest of the testimony or the -- not

18 testimony.

19              MR. THOMPSON:  I realize -- I

20 apologize for not being more clear.  I do

21 apologize.

22              COMMISSIONER STOLL:  Okay.  Thank

23 you.

24              COMMISSIONER W. KENNEY:  One more

25 short question.  I have not had the privilege of



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 266

1 sitting in on a large company rate case yet.  So

2 regarding Noranda, when their rates are determined

3 or when Ameren's rate schedule is determined, and

4 obviously since Noranda is I think an LTS and only

5 one in that category, are fixed costs associated

6 with that rate, that rate that it's determined?

7              MR. THOMPSON:  When the rate's

8 designed.

9              COMMISSIONER W. KENNEY:  Yes, when

10 the rate's designed.

11              MR. THOMPSON:  Well, to be quick, a

12 rate case has basically two phases.  The first half

13 you figure out on a total company basis how much

14 money does this company need to collect in a year

15 to operate.  We call that revenue requirement.

16              In a second phase, you divide the

17 revenue requirement across the rate classes based

18 on what are called the billing characteristics,

19 which have to do with how many members of the

20 class, how much power they take, what times of day

21 they take the power and stuff like that, how often

22 they're billed.  And from these billing

23 determinants they figure out the rates by dividing

24 the costs out across the rate classes, the idea

25 being that each class will pay for the costs it's
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1 responsible for.

2              COMMISSIONER W. KENNEY:  So the

3 answer is yes?

4              MR. THOMPSON:  I think so.

5              COMMISSIONER W. KENNEY:  Okay.  Thank

6 you.

7              JUDGE JORDAN:  I have nothing for

8 you, counsel. Thank you.

9              MR. THOMPSON:  Thank you.

10              JUDGE JORDAN:  Office of the Public

11 Counsel.

12              MR. MILLS:  Good afternoon.  May it

13 please the Commission?

14              I want to apologize in advance

15 because Mr. Thompson and Mr. Roam and I did not

16 really coordinate.  We all have fairly similar

17 positions.  We did not coordinate how we're going

18 to do our arguments today, and I was basically

19 going to say a lot of the same things that

20 Mr. Thompson was, although I did not come up with

21 the Three Card Monte description.  That was not

22 going to be part of my spiel.

23              So instead of just going over the

24 same stuff again, I'm going to try to sort of

25 answer some of the questions that have come up
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1 because I think I have a little bit different take

2 than Mr. Thompson does.

3              First of all, with respect to the

4 last question about ratemaking and costs assigned

5 to a class, I think I would -- I would take it even

6 farther I think than Mr. Thompson did.  The purpose

7 of a rate case and a test year is to try to get

8 from a historical perspective a general idea of the

9 relationship between revenues, expenses, rate base

10 and return.  Those are the things that you're

11 trying to match up in a rate case.

12              In Missouri we think the best way to

13 do that is to look at a historical period when all

14 of those numbers are known with certainty, rather

15 than some states use projected test years.  We use

16 a historical test year when all of those are known.

17              But once you look at that historical

18 period and you try to set that relationship and you

19 try to determine what revenue going forward the

20 company will need to match the expenses you

21 anticipate going forward, really all the stuff that

22 you've done in the rate case, you can throw that

23 out.  That doesn't matter at all anymore.

24              So, for example, if after the rate

25 case Noranda goes out to business -- goes out of
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1 business but 17 new Monsantos come in in a

2 different rate class, they're fine.  There is no

3 reason to come in for another rate case.  If the

4 residential demand goes up unexpectedly even though

5 Monsanto goes out of business, that's fine, too.

6              You don't look at after the fact

7 where the revenues come from.  As long as the

8 company is still from its perspective maintaining a

9 sufficient level of profitability, then they won't

10 come in for a rate case and it doesn't really

11 matter to them, nor should it, nor can it really,

12 it doesn't drive another rate case.

13              So I think the idea, and you've seen

14 it in the briefs, you heard a little bit in

15 argument today, that there's a certain level of

16 fixed costs assigned to Noranda is just false.

17 That's not the way it works going forward.  That's

18 a calculus you use to set rates for that class, but

19 those costs are not in any way going forward

20 assigned to a particular class, not to Noranda, not

21 to residential, not to anybody else.

22              Those are just a pot of revenues that

23 come in.  As long as the revenues as a whole are

24 sufficient, it doesn't matter where they come from,

25 and there's no mechanism after a rate case to try
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1 to track costs to a particular class or revenues to

2 a particular class.

3              And so I think that certainly is a

4 fundamental difference that I have with the

5 company's point of view.

6              Another question I think, and this is

7 again one of your questions, Commissioner Kenney,

8 is the notion of how could they have asked for an

9 AAO sooner.  And I think the answer is they

10 couldn't have, but that doesn't mean that it's okay

11 for them to ask for it late.

12              That just means that these are not

13 the kinds of things that you can get an AAO for

14 because there is -- you have to ask for it in the

15 current period, and if it's something different

16 from the kinds of things that you can record or

17 track in a current period, then you can't get an

18 AAO for it.  It's not really -- that doesn't mean

19 that you should ignore the USOA and say, well, we

20 can do this later.  I think it just means that the

21 USOA does not have provisions that would allow for

22 an AAO for this type of an event or nonevent as you

23 may -- as you may call it.

24              So I think also there is -- there is

25 some question as to what else the company could
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1 have done in the immediate aftermath of the ice

2 storm other than seeking an AAO, and I think there

3 are a number of things they could have done.  The

4 only thing that they did do was seek rehearing of

5 the Public Service Commission decision in the rate

6 case, which the Commission denied at the time, but

7 that's really -- that was -- that's really sort of

8 a weak vehicle for what they wanted to do.

9              Really what they wanted to do was

10 make the Commission aware that circumstances have

11 changed since the decision was made and that there

12 was new evidence, new facts on the ground, and the

13 Commission should do something else based on those

14 new facts.

15              That's not really what you do in an

16 application for rehearing.  An application for

17 rehearing, what you're doing is you're telling the

18 Commission you have the facts and you got it wrong

19 and here's how you got it wrong.  You don't use an

20 application for rehearing to say now circumstances

21 have changed and the decision you made is no longer

22 proper.

23              So they could have -- for example,

24 they could have sought to reopen the record

25 pursuant to Commission Rule 4 CSR 240-2.110(8).  It



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 272

1 didn't do that.   It could have tried to simply

2 withdraw the fuel adjustment clause tariffs, in

3 which case they wouldn't have been in this

4 situation.  They would have had to wait for another

5 rate case to get a fuel adjustment clause, but they

6 could have done that.

7              And I think -- most of you were not

8 here then, but that was the second case in a row in

9 which the issue of whether or not Ameren should get

10 a fuel adjustment clause was fought tooth and nail.

11 It was -- for two cases in a row it was probably

12 the most hard fought issue in the case.

13              So I think if Ameren had come to the

14 parties in that case and said, we want to give up

15 on the fuel adjustment clause, I think many of the

16 parties would have said, okay, that's fine.  And

17 then we wouldn't have had this issue.  They

18 wouldn't have had a fuel adjustment clause.  They

19 would have sold the power to AEP and Wabash and it

20 would have flowed through just like any other

21 off-system sales had prior to the fuel adjustment

22 clause.

23              But they didn't do that.  They didn't

24 ask the Commission if they could withdraw the

25 tariffs and file different tariffs.  So I think
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1 there were other options that they could have taken

2 other than the one they took at the time and the

3 AAO they sought later, but they didn't, and so we

4 are where we are, and I think they are seeking to

5 get an AAO for something that is simply not

6 available for them.

7              And, you know, Mr. Byrne put this

8 language up from the MGE decision, and Mr. Thompson

9 referenced it as well, but I think that is an

10 absolutely critical decision of the Commission

11 because, you know, Mr. Byrne tried to come up with

12 a few things that are slightly different.

13              Of course, no case is exactly like

14 any other case, but in all relevant parameters,

15 what has happened here is exactly what happened to

16 MGE in the wake of the Joplin tornado.  They were

17 unable to get some revenue from some customers who

18 did not take service, and the Commission -- you

19 heard -- you heard the recitation of what the

20 Commission said in that order.  Basically the

21 Commission said this revenue never existed, the

22 transaction never happened, and so you can't get an

23 AAO for it.  And I think that's exactly what we're

24 talking about here.  There is no -- there is no

25 significant difference between the two cases.
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1              With respect to under what

2 circumstances an AAO is allowed, I think,

3 Commissioner Hall, you've called out the

4 appropriate criteria, which are extraordinary,

5 nonrecurring and material, but I think what you

6 need to bear in mind is that those are the minimum

7 criteria.  If you meet those criteria, that does

8 not mean that you automatically get an AAO.  If you

9 don't meet those, then you should not get an AAO.

10 But even if you do meet them, it's still within the

11 Commission's discretion as to whether or not an AAO

12 is appropriate under the circumstances.

13              So I think there is sort of an

14 unspoken other criteria, which is that in addition

15 to being extraordinary, nonrecurring and material,

16 the other criteria is that granting one would be in

17 the public interest.  And that's sort of at the

18 heart of everything that the Commission does, but

19 it's a necessary judgment that the Commission would

20 have to make even if the company demonstrates that

21 it has met the minimum criteria, which in this case

22 I don't think they have.

23              And, Commissioner Hall, I think you

24 asked another question about if the Commission

25 determines that these are fixed costs -- fixed
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1 costs, does that negate the entire argument?  And

2 it does.  It negates part of it.  But even if they

3 are fixed costs, even if the Commission decides

4 that they are, which I don't believe that they are,

5 awarding an Accounting Authority Order and

6 ultimately recovery would still constitute

7 retroactive ratemaking even if they were fixed

8 costs because they're from a period -- they're from

9 a period long, long ago.

10              And as Mr. Thompson said, asking

11 customers in some future period to pay for a

12 shortfall of revenues back in 2009 is the very

13 definition of retroactive ratemaking, and that's

14 unlawful in Missouri.

15              And also, even if they are fixed

16 costs, and I think Mr. Byrne admitted this in his

17 opening statement, during the period in question

18 the company not only covered all of its fixed

19 costs, it made a 6 percent profit.  So if there are

20 fixed costs, they were recovered.

21              The profit was not as high as they

22 would have liked.  It was only 6 percent.  They

23 would probably rather have 10.  They probably would

24 rather have 12.  They could argue perhaps that they

25 were entitled to something around 10 and they only
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1 got 6, but that doesn't mean that they did not

2 recover their fixed costs.  They did recover all of

3 their fixed costs, and they did make a profit on

4 top of that.

5              So even if the Commission does

6 determine that the moneys at issue were fixed

7 costs, I don't think it negates the argument

8 entirely because those are the two arguments that

9 apply even if they are fixed costs.

10              And, Commissioner, if you want, I can

11 get into a discussion with you about the FAC

12 because I don't necessarily agree with Mr. Thompson

13 that an FAC is always a good thing.  I think there

14 are circumstances, certain market climates, certain

15 utilities for which an FAC can be a good thing.

16 Other times I don't think it's necessary and -- and

17 as Mr. Thompson noted, it certainly shifts a

18 significant portion of risk from ratepayers -- I

19 mean from the shareholders to the ratepayers, and I

20 don't think in any case that the Commission has

21 adequately recognized that shift.

22              So I would have a slightly different

23 opinion than Mr. Thompson about an FAC being a good

24 thing.  Can be, but generally speaking it's not.

25              And with that, I'd be happy to answer
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1 questions.

2              JUDGE JORDAN:  Thank you, counselor.

3 I don't see any questions from the Chairman.

4 Commissioner Stoll.

5              COMMISSIONER STOLL:  I'll ask one.

6 So in your opinion, the claim of loss of fixed

7 costs/revenue really is not a valid claim, that

8 they did recover it.  So it's -- in your

9 estimation, it's not because of the fuel adjustment

10 clause being there.  Well, does the fuel adjustment

11 clause and/or the storm play any role in this?

12              MR. MILLS:  Sure.  Absolutely it

13 does.  But for the storm and but for the operation

14 of the fuel adjustment clause, we wouldn't even be

15 having this discussion.  So those are obviously

16 important factors.

17              But even if you get past all of that,

18 if you're talking about whether or not they should

19 be allowed to defer recovery of these fixed costs,

20 I would say no because they recovered all their

21 fixed costs, just in different ways.

22              For example, if you think back to

23 Mr. Thompson's grocery store analogy, if, for

24 example, the grocery store sold twice as many boxes

25 of Fruit Loops as it thought it was going to and
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1 half as many boxes of Raisin Bran, it's not going

2 to say, oh, my gosh, we lost money because we

3 didn't sell our Raisin Bran.  They got the right

4 amount of revenue coming in.  They just got it from

5 a different source than they expected.  And that

6 doesn't -- that wouldn't cause them to do anything

7 different in terms of their revenues and expenses.

8              It may cause them in the future to

9 buy fewer boxes of Raisin Bran to keep on the

10 shelf, but it doesn't mean that their operation is

11 any less profitable.  They simply got the revenue

12 from some different source, and nonetheless, they

13 have the revenue they expected, the expenses they

14 expected, and they're good going forward.

15              COMMISSIONER STOLL:  Thank you.

16              JUDGE JORDAN:  Commissioner Kenney.

17              COMMISSIONER W. KENNEY:  Thank you,

18 Mr. Mills.  On the fuel adjustment clause, express

19 your feelings a little more.  No.  Serious.

20 Because I look at it as it does take risk away

21 from -- or instability away from a company.

22              MR. MILLS:  Yes.

23              COMMISSIONER W. KENNEY:  The company

24 just wants stability.

25              MR. MILLS:  Yes.
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1              COMMISSIONER W. KENNEY:  Any company

2 wants stability.  But does it really put much of a

3 bigger risk -- if it goes both ways, does it put a

4 big risk on the consumer just to -- I mean, it just

5 does it a little faster, doesn't it?

6              MR. MILLS:  When utility rates are

7 set, the rate of return, the profit on rate base is

8 based on the risk profile of the company and what

9 different businesses with similar risk profiles

10 would make.  When you take that much risk, when you

11 take -- because fuel cost is one of the company's

12 largest costs, if not the largest cost.  When you

13 take the risk of volatility in that huge cost away

14 from the company so that they really don't face any

15 risk if costs go up or down, when you take that

16 away you are severely lowering their risk profile.

17              And I don't believe that the

18 Commission in its decisions when it's awarded

19 companies fuel adjustment clauses have recognized

20 that reduction in risk.  So it's really not so much

21 that it -- that it shifts risks to customers,

22 because it does, but it's that that shift has not

23 really been recognized.  The reduction in risk on

24 the utility has not been recognized and reflected

25 in the return on equity.
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1              COMMISSIONER W. KENNEY:  Meaning that

2 because it's less of a risk, maybe they don't need

3 as high of a return?

4              MR. MILLS:  Exactly.  Instead of

5 getting 9 percent or so, they should be getting

6 significantly lower.

7              COMMISSIONER W. KENNEY:  Thank you.

8              JUDGE JORDAN:  Commissioner Hall.

9              COMMISSIONER HALL:  Thank you.  In

10 the Joplin case, was there any discussion of

11 whether the -- whether the application was seeking

12 loss of fixed costs or loss of revenue?  Was that

13 discussion involved?

14              MR. MILLS:  Honestly, Commissioner, I

15 don't recall.  I know in the Commission's decision

16 the Commission's decision talked about revenues

17 that were not received and costs that were not

18 incurred.  Whether any of the parties tried to --

19 tried to frame the question in terms of fixed

20 costs, I don't recall.  I'd certainly be happy to

21 look at that and file something in the case.

22              COMMISSIONER HALL:  That's okay.

23 Thank you.

24              JUDGE JORDAN:  I have no questions.

25 Any other questions from the Bench?  Thank you,
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1 counselor.

2              MIEC.

3              MR. ROAM:  May it please the

4 Commission?

5              I'll just address a couple of

6 questions real quickly and then I have many of the

7 same arguments as the other counsel.

8              To answer your question, Commissioner

9 Hall, yes, that question was addressed in the MGE

10 case.  MGE was seeking, quote, the lost fixed cost

11 recovery from its distribution rates.  That's how

12 it characterized what it was seeking.

13              What really was happening in that

14 case is that, in the aftermath of the Joplin

15 tornadoes, MGE came to the Commission and said,

16 we've incurred a ton of expense that was

17 unanticipated for storm recovery, and so we're

18 seeking an AAO to recover those expenses.  In

19 addition, we're likely to lose a lot of revenue

20 because of the Joplin tornado, and so we also want

21 an AAO to recover what they characterized as lost

22 fixed cost recovery.

23              But really what they were seeking is

24 the same thing Ameren is seeking here, which is the

25 revenue that they would be unlikely to generate as
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1 a result of the tornado.  The Commission said, with

2 respect to the storm recovery expenses that you've

3 incurred, those are extraordinary, those are

4 unique, those are material and those are expenses,

5 and so we're going to grant you an AAO to recover

6 all of those, and they allowed MGE to recover every

7 dollar of that expense.

8              With respect to the revenue that MGE

9 sought to recover, which they characterized as lost

10 cost recovery, the Commission said, that's not an

11 item for deferral.  Those are phantom revenues.

12 That's ungenerated revenue for which you cannot

13 seek an AAO.  This jurisdiction nor any

14 jurisdiction in the country provides AAOs for

15 ungenerated revenue that you hope or that you

16 anticipated receiving but that you, in fact, did

17 not receive.

18              So that item is not an item.  It

19 doesn't exist.  It's a hoped-for, an anticipated, a

20 desired amount of money that never transacted.  It

21 didn't happen.  You can't -- you can't defer it

22 because there's nothing to defer.  It's a -- it's a

23 phantom thing.

24              And so that's how that case played

25 out.  They granted the AAO for the storm costs.
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1 They did not grant the AAO for the ungenerated

2 revenue.

3              In this case, the record is

4 absolutely clear.  Every single dollar of storm

5 recovery costs, every dollar it took to recover for

6 the storm, Ameren got that, and that's in the

7 record.  Lynn Barnes testified extensively to that,

8 and you can find all that in the record, in the

9 briefs.  So there wasn't a -- there aren't expenses

10 or costs that Ameren didn't recover.  They

11 recovered for every dollar that they spent.

12              And, in fact, again, as Mr. Byrne

13 pointed out, made a 6.69 percent profit that year.

14 So not only did they cover -- recover all of their

15 expenses, but they also made a profit on top of

16 that.

17              So what they're really seeking is the

18 difference between the profit that they made and

19 the profit that they anticipated making if they had

20 sold that electricity to Noranda, and that is

21 ungenerated revenue for which you cannot grant an

22 Accounting Authority Order, not in this case, not

23 in any jurisdiction.

24              With respect to how the court -- or

25 how these -- this amount should be characterized,
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1 the Missouri District -- Missouri Western District

2 Court of Appeals has already answered that question

3 in the last case.  And let me just read you a

4 portion of their opinion.  And this was a case that

5 I argued in front of them, and they were very clear

6 about what this amount was.

7              The court says, we're not persuaded

8 by Ameren's emotive equitable appeal which is built

9 on a shaky foundation.  Ameren's attempt to shock

10 this court's sense of justice ignores that the risk

11 of a dramatic loss of, quote, retail revenue is a

12 business risk that every utility faces.  The risk

13 of lost revenue is simply not a risk a utility is

14 authorized to remediate with a fuel adjustment

15 clause.

16              So the Court of Appeals has already

17 established as a matter of law what it is that

18 Ameren is seeking.  Ameren can call it fixed costs,

19 but I can guarantee you that if this goes back up

20 to the Court of Appeals, they're not going to see

21 it as fixed costs.  In fact, the Court of Appeals

22 repeatedly noted that even though Ameren calls it

23 lost fixed costs, it's actually revenue,

24 ungenerated revenue.

25              So that -- I just wanted to clear up
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1 that point briefly and to say that, if I can expand

2 just a little bit more -- most of the arguments

3 that I was going to make have already been made,

4 but I see it -- I'm going to give one more analogy.

5              I see it sort of as this:  You're the

6 boss of a paper company.  You've got a sales guy

7 who every year goes up to St. Louis.  One of your

8 biggest clients is up there in St. Louis, and every

9 year he goes up there and he takes them out to a

10 ballgame, he takes them out to a restaurant, he

11 pays for gas on the way up and back, he gets a

12 hotel, and every year he comes back and he's got --

13 he's got a deal with that company up there, that

14 client, and every year he gets a $10,000 commission

15 for that deal that he made.

16              This year he goes up, he takes them

17 out to the ballgame, takes them to the restaurant,

18 takes them -- pays for gas on the way up and back,

19 spends the night in the hotel, comes back, gives

20 you the receipts for all these expenses.  You pay

21 him for all these expenses.  You reimburse him

22 every dollar.

23              Then he gets a call from that client

24 and says, due to unexpected circumstances, we're

25 not going to do a deal with you this year.  He
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1 comes back to you and says, hey, I was expecting a

2 $10,000 commission.  I want to be reimbursed for

3 that expense.  You're going to say, that's not an

4 expense.  That's an ungenerated revenue.  That's a

5 revenue that you anticipated getting that you

6 didn't get.  I'm only reimbursing you for expenses.

7              That's exactly the situation here.

8 That's exactly the situation in the MGE case, and

9 that's exactly what Ameren is seeking here.

10 They're seeking ungenerated revenues.  And I will

11 just point out, there is a little bit of

12 misdirection.  I would agree.  I don't know that I

13 would go the same analogy with the shell game, but

14 there is some misdirection with respect to these

15 rules.  Okay?

16              For instance -- well, let me just

17 point it out on your document, on the document that

18 was given to you, 182.3.

19              JUDGE JORDAN:  That's the one on top,

20 the very first one.

21              MR. ROAM:  Here we go.  If you look

22 at 182.3, other regulatory assets, it says this

23 account shall include the amounts of regulatory

24 created assets.  All right.  Then -- so it's

25 talking about regulatory assets.  Then this other
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1 portion of the rule is -- is a discussion of

2 regulatory assets and liabilities.  Okay.

3              Ungenerated revenue is not a

4 regulatory asset that can be deferred in Account

5 182.3.  It may be a regulatory liability.  It may

6 not fit within that definition either.  But there's

7 a little bit of -- I would argue, and it was in the

8 case as well, and we pointed it out in our brief,

9 there was a bit of misstatement of the rules during

10 the hearing.  This is just not an item that can be

11 deferred with an AAO.  It's a nonexistent fiction

12 that is not deferrable in this or any other

13 jurisdiction.

14              And to the extent -- if it's granted,

15 if the AAO is granted and the Commission then

16 attempts down the road or Ameren seeks to have the

17 Commission factor it into rates, it will be

18 reversed by the Missouri Court of Appeals extremely

19 quickly because it's retroactive ratemaking and

20 it's already been determined what it is.  It's

21 ungenerated revenue.

22              So although every -- all of us will

23 have a lot of extra work to do between now and

24 then, it's a massive waste of ratepayer money.  And

25 so for that -- for those reasons, I would recommend
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1 that you -- or request that you deny the request

2 for an AAO.

3              JUDGE JORDAN:  Thank you, counselor.

4 I'm seeing no questions from the Chairman.  So

5 Commissioner Stoll.

6              COMMISSIONER STOLL:  Thank you.

7 Relatively quickly, Mr. Roam.  I was reading -- you

8 mentioned Lynn Barnes' testimony, and I was reading

9 that, and one thing that I was trying to figure out

10 is in a footnote on page 8 where it says, it is

11 noteworthy to point out that as a result of the

12 January 2009 storm and the consequential drop in

13 Noranda's usage, in the company's next rate case,

14 ER-2010-0036, the parties in the case agreed to and

15 the Commission approved the addition of an N factor

16 to the FAC calculation which allows the company to

17 retain revenues from off-system sales in an amount

18 equal to the fixed costs not recovered from Noranda

19 in the event a significant reduction in usage would

20 occur similar to the drop in 2009-2010.

21              Do you recall that?  Is that --

22              MR. ROAM:  I'm sorry.  What were you

23 reading from?

24              COMMISSIONER STOLL:  This is in a

25 footnote from her surrebuttal testimony.
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1              MR. ROAM:  Okay.

2              COMMISSIONER STOLL:  I was just

3 curious about that.

4              MR. ROAM:  The N factor, I think that

5 was discussed in the last case.  I believe that was

6 a black -- was that a black -- somebody might be

7 able to answer that better than I am.

8              There was a black box agreement where

9 that amount was discussed and addressed, and I

10 believe that there in the last case -- I've kind of

11 gotten these cases mixed up, but in the previous

12 case Ameren was taking the position that the amount

13 at issue for purposes of the prudence review should

14 have been $3 million less because of this N factor.

15 Is that right?

16              MR. BYRNE:  Maybe I can help.  The

17 N factor, it was part of a settlement.  It was

18 added to our fuel adjustment clause basically to

19 address circumstances just like Noranda being lost

20 in an ice storm.  And what it basically said is if

21 Noranda lost a certain amount of power, which is

22 about a third of its power or more, Ameren Missouri

23 could make itself whole from by collecting the

24 money from the other customers.

25              So it fixed the problem of this ice
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1 storm on a going-forward basis.  We didn't have the

2 N factor when the ice storm hit, but as part of a

3 settlement, everyone agreed that on a going-forward

4 basis Ameren shouldn't be put in this situation.

5              COMMISSIONER STOLL:  Is it currently?

6              MR. BYRNE:  Yes, it's currently in

7 effect.

8              MR. MILLS:  It is currently in

9 effect.  If I may add, that was not the only item

10 in that agreement.  That was a negotiated agreement

11 in which parties gave and take on a lot of

12 different things.  That's something that I think

13 it's fair to say that Ameren wanted.  Some other

14 things in the agreement other parties wanted, and

15 that's how it came about.  It was not simply

16 everybody agrees we've got to give Ameren this,

17 it's the right thing to do.  It was a negotiated --

18              MR. ROAM:  Just to that extent, The

19 fact that one would need to include something like

20 that I think speaks to the fact that, you know,

21 that at the time that was not available to them.

22              COMMISSIONER STOLL:  And that wasn't

23 available because of the fuel adjustment clause?

24              MR. ROAM:  Well, no.  Let me say

25 this.  Okay.  The amount of revenue, anticipated
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1 revenue fluctuation between the amount they

2 anticipated and the amount that they received as a

3 result of Noranda going offline, and I think we've

4 got the evidence in this case, was less significant

5 than normal weather changes that have happened

6 historically, fluctuations of weather.

7              So if Ameren has a particularly cool

8 winter and people don't use their air conditioners

9 as much, there will be a fluctuation in revenue.

10 Okay.  There will be a dip in revenue.  Ameren's

11 coming to you today to say, hey, we need to replace

12 the revenue that we didn't generate when Noranda

13 went offline would be the same as them coming to

14 you after a particularly cool winter and saying,

15 you know, we need to replace revenue that we --

16 that we should have generated if it had been

17 warmer.  And so, you know, that's just not

18 something that is done, you know.

19              COMMISSIONER STOLL:  I'm just curious

20 as to why parties would agree to this N factor

21 after the event and, you know, kind of disclaim it

22 now, I guess.

23              MR. THOMPSON:  Well, Commissioner, if

24 I may, it's as Mr. Mills said.  It was something

25 that Ameren wanted strongly given the experience
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1 they had just had and that other parties were

2 willing to agree to in exchange for concessions by

3 Ameren on other topics.

4              MR. ROAM:  A settlement agreement

5 doesn't -- a settlement agreement is two parties

6 who both want something.  Ameren's going to give us

7 something.  And, you know, Noranda's part of MIEC,

8 so I represent -- we represent them.  But, you

9 know, and so we'll give them something, and what

10 we -- what we give them is not something we want to

11 give them, and what they give us is not something

12 they want to give us, but the only way for us to

13 get something we want is for us to give them

14 something they want.

15              So the N factor that's part of the

16 agreement doesn't in any way factor in to analysis

17 of whether or not they can -- they can get -- that

18 you should grant an AAO for ungenerated revenue.

19              COMMISSIONER STOLL:  I guess to me,

20 if I didn't think it was justified, I just wouldn't

21 enter into that agreement, but that's a whole other

22 story.

23              MR. ROAM:  There's a lot of horse

24 trading going on in these settlement agreements.

25              COMMISSIONER STOLL:  Okay.  Thank
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1 you.

2              MR. ROAM:  You bet.

3              JUDGE JORDAN:  Commissioner Kenney.

4              COMMISSIONER W. KENNEY:  I have no

5 questions.  Thank you.

6              JUDGE JORDAN:  Commissioner Hall.

7              COMMISSIONER HALL:  Thank you.  2006

8 there's a Court of Appeals decision in MGE versus

9 PSC.  Are you familiar with the case?

10              MR. ROAM:  No.  2006?

11              COMMISSIONER HALL:  It's -- 210 SW

12 3rd 330.  I don't even know if it's eastern or

13 western.  I mean, in that decision at least my

14 understanding is that the Court said that if

15 there's an AAO in place, it's not -- not

16 retroactive ratemaking.

17              MR. ROAM:  Right.  So you granting

18 the -- if you grant the AAO that they're seeking,

19 you have not -- there's not been retroactive

20 ratemaking, and that's absolutely clear under the

21 law.  You've not committed retroactive ratemaking.

22 Okay?

23              But if you defer that cost, the only

24 reason to defer a cost is because down the road in

25 the next rate case you're going to factor that cost
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1 in to rates.  You're going to factor those

2 deferred -- that deferred amount in to rates.  If

3 you factored the amount that you've deferred -- if

4 you grant the AAO in this case and then when they

5 come to the next rate case and say, hey, you know,

6 we've deferred this amount, you've granted us an

7 AAO, now we're asking you to factor it in to rates

8 and you factor it in to rates, that's retroactive

9 ratemaking in Missouri.  It will immediately be

10 overturned.

11              COMMISSIONER HALL:  So it sounds like

12 you're saying it's fine to issue an AAO, but it

13 never can have any significance.

14              MR. ROAM:  No.

15              COMMISSIONER HALL:  It can never be

16 factored in to rates.

17              MR. ROAM:  No.  It can absolutely be

18 factored in to rates if it's within the same

19 period.  Okay.  So if they sought an AAO within

20 the proper period and they come before the

21 Commission in the next rate case and seek to have

22 those -- that deferred amount factored in, that's

23 not retroactive ratemaking.

24              If they come to you three rate cases

25 later, which is what they're doing now, and seek to
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1 have a deferred -- what they're calling a deferred

2 cost, which the court clearly calls ungenerated

3 revenue, into rates going forward from an issue

4 that happened in 2009, there's not a court in

5 Missouri that -- that's not a hard decision.  That

6 opinion will get written quickly.  That's

7 retroactive ratemaking.

8              COMMISSIONER HALL:  Thank you.

9              COMMISSIONER W. KENNEY:  One short

10 question.  Okay.  If that's retroactive ratemaking,

11 then why would they be here?  If that's what you're

12 saying, that's definitely going to happen, they're

13 smart people, just like you're smart people.

14              MR. ROAM:  Right.  That is a very

15 good question, and I would defer to them on that.

16 I think it's -- I think this is -- I think it's a

17 bad idea for them to be here.  I think it's -- I

18 think it's a waste of time.  I think it's a waste

19 of a lot of money.  I think -- I don't understand

20 why they're seeking this.

21              I think this is futile, and, you

22 know, and it may take a while to prove its futility

23 if this thing is granted and then, you know, there

24 will be a rate case and they'll seek to have it

25 factored in.  If it's factored in, it will get
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1 reversed by the Missouri District Court of Appeals.

2              I don't know why they're here seeking

3 this, but I think it's a -- I think it's a waste of

4 time and I think it's a waste of money.

5              COMMISSIONER W. KENNEY:  Again,

6 that's your opinion, right?

7              MR. ROAM:  It's absolutely my

8 opinion, but the law is really clear on this,

9 especially now that the Western District Court of

10 Appeals has explained expressly.  This is the same

11 body that the next case will be up before, and

12 they're going to say, didn't we tell you in the

13 last case this was lost revenue, this is

14 ungenerated revenue?  Why are you seeking an AAO

15 for that?  Why are you seeking to have a -- why are

16 you seeking to have an amount in rates, factored in

17 to rates that's clearly retroactive ratemaking?

18              I mean, I just -- I just -- I agree

19 that it is -- I don't think it's a good idea for

20 them to be seeking this.  I think it should be -- I

21 think if it's denied by this Commission, that will

22 stop the bleeding, because I don't know what the

23 next move will be, but surely it will be over.

24              COMMISSIONER W. KENNEY:  Thank you.

25              COMMISSIONER STOLL:  I'll just ask
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1 one more then.  So do you know, did they have the

2 legal authority to appeal the decision of the

3 Missouri Court of Appeals or is that something

4 that --

5              MR. ROAM:  I don't remember if you

6 guys appealed it or not.  They could -- so what

7 they could have done is -- what they could have --

8 and they may have done that.

9              COMMISSIONER STOLL:  And they may

10 have -- the Supreme Court may have said, no, we're

11 not going to hear it.

12              MR. ROAM:  Right.  Right.  But I

13 don't remember if that happened or not.  If they

14 didn't, I certainly wouldn't hold that against

15 them.  This is not the kind of case that the

16 Missouri Supreme Court is going to care about.

17              COMMISSIONER STOLL:  Yeah.

18              MR. ROAM:  And so if they didn't, I

19 wouldn't hold that against them from an analysis

20 point of view, because, you know, I think they'd

21 probably -- if they didn't, they probably felt it

22 was futile, and it would have been.

23              COMMISSIONER STOLL:  That's kind of

24 what I was -- okay.  Thank you.

25              MR. ROAM:  You bet.
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1              JUDGE JORDAN:  I have nothing for

2 you.  Thank you.

3              Applicants have reserved five

4 minutes.

5              MR. BYRNE:  Real quick.  Mr. Roam

6 couldn't be more wrong about his analysis of this

7 being retroactive ratemaking.  The Court of Appeals

8 suggested an Accounting Authority Order would be a

9 good option for us in their opinion on the other

10 case.  The case that you cited specifically says

11 you can get an Accounting Authority Order and then

12 in a subsequent case the Commission can include it

13 and that's not retroactive ratemaking.  He's

14 completely wrong about it.

15              The fact that -- again, whether this

16 is revenues or not, they keep bringing that up,

17 saying it's ungenerated revenues.  This

18 Commission's allowed AAOs to consider ungenerated

19 revenues, and it's been upheld by the Court of

20 Appeals.  There's a case involving the Cold Weather

21 Rule that had both costs and revenue losses built

22 into the Accounting Authority Order.  It's been

23 done before.

24              This Commission looks at lost

25 revenues and lost fixed cost recovery on its energy
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1 efficiency.  There's energy efficiency lost fixed

2 cost recovery that's included.  It's actually a

3 pretty common thing.  So whether this is -- whether

4 you characterize this as revenues or lost fixed

5 costs, the Commission clearly has the authority to

6 issue an Accounting Authority Order.

7              I would also refer you back to

8 Definition No. 31, and this is the definition that

9 governs regulatory assets, which is what we're

10 talking about, and it says, assets and liabilities

11 arise from specific revenues, expenses, gains or

12 losses.  So it doesn't matter whether you call it a

13 revenue or an expense or a gain or a loss, you have

14 the power to grant an Accounting Authority Order to

15 deal with it.

16              And in this case, the timeliness has

17 been an issue.  The real truth is, this did not hit

18 our books and records -- the first time there was

19 an adverse hit on our books and records was in

20 April of 2011, after you guys had issued the order

21 in the first case, because up until then we

22 reflected that as income to us.  When we had to

23 give it back to our customers, that was the adverse

24 impact on our books and records, and that's the

25 adverse impact that we're seeking to offset with
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1 this Accounting Authority Order.

2              Mr. Thompson -- I won't into the

3 Three Card Monte, although that's a little

4 offensive.  I don't think we're being dishonest

5 here.  We're trying to get -- we lost -- we lost a

6 customer the size of the city of Springfield for

7 14 months.  We didn't recover a whole bunch of

8 fixed costs that we had to pay.  And there's a

9 vehicle, if the Commission chooses to do so, that

10 they can -- that they can issue, an Accounting

11 Authority Order.

12              And his analogy to the store is not

13 appropriate.  A store is not a regulated utility.

14 When you're a regulated utility, you have an

15 obligation to serve all your customers no matter

16 what.  That's the obligation we undertake, and we

17 charge regulated rates.  We can't charge any more

18 than that, and we can't charge any less than that.

19              But the Commission also has

20 obligations to customers and to utilities, and one

21 of the obligations the Commission has under this

22 regulatory compact is we've got to be given an

23 opportunity to recover our costs and an opportunity

24 to -- at least the opportunity to earn a fair rate

25 of return.
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1              And in this case, when Noranda left

2 the system, we didn't have that opportunity.  And

3 there's a -- and there's a specific mechanism to

4 deal with these unique, unusual, unforeseen,

5 one-of-a-kind circumstances.  The unique vehicle is

6 an Accounting Authority Order, and that's why we're

7 asking for it.

8              Mr. Mills said we had options.  We

9 didn't have any options.  Reopen the record in our

10 rate case, that would not have worked.  When we

11 filed our request for rehearing, the Commission

12 said there's no time to reopen the record.  So the

13 Commission determined that was not an option for

14 us.

15              He said we could have withdrawn the

16 FAC.  No, we could not have.  Once it was approved,

17 and it was already approved, you've got to file a

18 rate case to change, withdraw, amend the FAC.  We

19 did not have the power to do that.  Could we have

20 negotiated something with all the different

21 parties?  I don't know, you know, but we don't have

22 the legal authority to withdraw an FAC after the

23 rate case is over with.

24              Again, the current period I believe

25 is 2011.  That's when we filed to get this AAO, and
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1 that's when it hit our books and records.  Let's

2 see.

3              JUDGE JORDAN:  Little less than one

4 minute.

5              MR. BYRNE:  I guess if I could leave

6 you with one thing, it's this:  If we don't get an

7 Accounting Authority Order, basically what will

8 have happened is we incurred tens of millions of

9 dollars of fixed costs that nobody has claimed were

10 imprudent.  In fact, in the rate case they were

11 allocated to Noranda, so the Commission considered

12 them to be prudent.

13              Because of this ice storm we lost a

14 customer the size of the city of Springfield,

15 Missouri for 14 months.  We did not get a chance to

16 recover our costs, and we think it's appropriate,

17 it's certainly within the Commission's power to

18 grant an AAO.  If you do grant an AAO, you can deal

19 with ratepayer impacts in our next rate case.  It

20 doesn't have to hurt ratepayers very much.

21              If you don't grant us the AAO, we're

22 going to have an immediate significant financial

23 impact because of that ice storm.  Thank you.

24              JUDGE JORDAN:  Thank you.  I don't

25 have any questions from the Chair.  Commissioner
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1 Stoll.

2              COMMISSIONER STOLL:  No questions.

3 Thank you, your Honor.  Thanks for everyone being

4 here and explaining your position and giving us an

5 opportunity to ask questions.

6              JUDGE JORDAN:  Commissioner Kenney.

7              COMMISSIONER W. KENNEY:  I have no

8 questions, too, but I would like to thank

9 Mr. Byrne, Mr. Thompson, Mr. Mills, Mr. Roam

10 because obviously I had requested this hearing so

11 we could be informed because, as you know, none of

12 us were on this Commission at that time, but I

13 appreciate it.  Very educational, and you-all have

14 made some excellent points and given us something

15 to think about.  Thank you.

16              JUDGE JORDAN:  Commissioner Hall.

17              COMMISSIONER HALL:  A couple

18 questions, I think for Mr. Thompson.

19              MR. THOMPSON:  Yes, sir.

20              COMMISSIONER HALL:  Are there -- are

21 there instances that you're aware of where when the

22 Commission has granted one of these accounting

23 orders and the Commission has not taken that into

24 account in the rate case?

25              MR. THOMPSON:  I think there are --
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1 there are instances where the Commission has not

2 allowed recovery in the rate case, but certainly

3 they've always considered it.

4              COMMISSIONER HALL:  So it is not

5 uncommon to grant the accounting order but not give

6 it full -- not allow for full recovery in rates in

7 the upcoming rate case?

8              MR. THOMPSON:  I think my position

9 would be that more often than not the deferred

10 amount is granted recovery in the rate case, but

11 not always.

12              MR. MILLS:  Commissioner, if I can

13 answer that.  In 25 years, I cannot recall an

14 instance in which that has happened.  I don't think

15 that that -- certainly it is a possibility, but I

16 don't think it happens.

17              MR. BYRNE:  If I could address it,

18 too.  I mean, deciding on this Accounting Authority

19 Order does not decide the issue in the rate case.

20 You are free to allow some, none or all of the

21 amounts that are deferred in an Accounting

22 Authority Order in the next rate case.  But if you

23 don't defer it, you can't even consider it.

24              MR. MILLS:  And I don't disagree with

25 that, but I thought the question was has the
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1 Commission in subsequent rate cases failed to

2 account for it, and I don't think that happens.

3              COMMISSIONER W. KENNEY:  Commissioner

4 Hall, can I follow up on that just real quick?

5              Mr. Mills, I thought the question

6 was -- and I could be wrong.  Maybe I didn't hear

7 it all -- was that if an AAO has been granted, have

8 in ratemaking in previous -- in previous

9 situations, have the -- has the determining factor

10 that all -- have all the requested amounts not been

11 allocated or if it was like this case, 36 million,

12 and they were given -- have there been situations

13 where they've been given much less than that or

14 none of it?  You said --

15              MR. MILLS:  And that was the question

16 I was answering.  If in a case a utility is allowed

17 to create a deferred account and then the utility

18 later comes in in a rate case and seeks recovery of

19 that deferred amount, I cannot recall a single

20 instance where the Commission said, no, we allowed

21 deferral, but now we're not going to allow

22 recovery.

23              COMMISSIONER W. KENNEY:  A hundred

24 percent or --

25              MR. MILLS:  As far as I can recall.
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1              COMMISSIONER W. KENNEY:  Thank you.

2 Thank you, Commissioner Hall.

3              MR. BYRNE:  Could I address that just

4 briefly?  Sometimes, and not infrequently, what the

5 Commission will do is start the amortization before

6 the rate case.  So in other words, you grant an

7 Accounting Authority Order -- this happens quite

8 frequently.  You grant the Accounting Authority

9 Order.  You say that Ameren -- it's a ten-year

10 amortization that starts immediately.  Well, then

11 by the time the rate case comes along, you know,

12 two or three years of it's already been amortized

13 away so that the utility only recovers 70 percent

14 of it instead of 100 percent of it.  That happens

15 very frequently.

16              MR. MILLS:  And again, you can argue

17 about whether or not the utility has recovered it

18 simply because it's amortized before the next rate

19 change.  Here again, you're getting to the question

20 about if they're covering their costs and earning a

21 profit, are they covering those costs as well?  You

22 know, we could debate the finer points of that, but

23 I agree that the situation that Mr. Byrne has

24 described sometimes happens.

25              COMMISSIONER W. KENNEY:  Thank you.
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1 Thank you, Commissioner.

2              MR. MILLS:  Judge, if I could just

3 offer one more thing.  Several times I believe

4 Mr. Byrne has referred to the Western District sort

5 of inviting the company to seek an AAO, and I think

6 the language in the Western District --

7              MR. BYRNE:  Your Honor, I guess his

8 time for oral argument's over with.  He's not

9 responding to a question from the Commission.  I

10 don't think he should be allowed to supplement.

11              JUDGE JORDAN:  I think we've all read

12 the language from the Court on that.

13              MR. MILLS:  I was simply going to

14 cite you to the page.  I wasn't going to read it.

15              JUDGE JORDAN:  Thank you, counselor.

16 Anything else from the Commission?

17              MR. ROAM:  Judge, I apologize.  Would

18 it be all right for him to cite the page?  I just

19 feel like for purposes of clarification with

20 this --

21              COMMISSIONER W. KENNEY:  Judge, I'd

22 like to hear the -- would you please cite the page?

23              MR. MILLS:  It's page 26 of the slip

24 opinion, which I think would be about page 493 of

25 the Southwest Reporter.
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1              JUDGE JORDAN:  Isn't that a paragraph

2 or two before the end?

3              MR. MILLS:  Well, on the slip opinion

4 it goes through to 29, so it's about three pages

5 before the end.

6              COMMISSIONER HALL:  It's page 17 of

7 22.

8              JUDGE JORDAN:  Hearing nothing else

9 from the Commission, is there anything else the

10 Commission needs to address before we go off the

11 record?  I am not seeing anything.  So thank you

12 everyone for your concise and helpful arguments,

13 and we will go off the record.  We're adjourned.

14              (WHEREUPON, the oral argument

15 concluded at 2:54 p.m.)

16

17

18

19

20

21

22

23

24

25



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 309

1

2                C E R T I F I C A T E

3 STATE OF MISSOURI     )

4                       ) ss.

5 COUNTY OF COLE        )

6

7              I, Kellene K. Feddersen, Certified

8 Shorthand Reporter with the firm of Midwest

9 Litigation Services, do hereby certify that I was

10 personally present at the proceedings had in the

11 above-entitled cause at the time and place set

12 forth in the caption sheet thereof; that I then and

13 there took down in Stenotype the proceedings had;

14 and that the foregoing is a full, true and correct

15 transcript of such Stenotype notes so made at such

16 time and place.

17              Given at my office in the City of

18 Jefferson, County of Cole, State of Missouri.

19

20

21

22

23              __________________________________

24              Kellene K. Feddersen, RPR, CSR, CCR

25



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

A

AAO 233:16,20

233:22 234:9

234:15 235:7

237:15 238:2

244:18 245:13

248:13,19

249:5 250:1

261:22 262:7

262:18 270:9

270:13,18,22

271:2 273:3,5

273:23 274:2,8

274:9,11

281:18,21

282:5,13,25

283:1 287:11

287:15 288:2

292:18 293:15

293:18 294:4,7

294:12,19

296:14 301:25

302:18,18,21

305:7 307:5

AAOs 233:14

234:11 236:14

237:6,20

260:17 282:14

298:18

able 219:1 239:1

239:6 241:1

255:3 289:7

above-entitled
309:11

abruptly 222:20

222:25

absolutely
273:10 277:12

283:4 293:20

294:17 296:7

account 231:4,19

231:20,21

232:14 242:13

244:3 286:23

287:4 303:24

305:2,17

accountant

233:17

accountants
241:12,13,15

242:7

accounting
210:14 212:9

217:6,8,10

227:12 228:16

228:19,23

229:7,14,21,22

230:4,7,8,12,15

230:20,25

231:2,10,14,17

232:4,21

233:10 240:24

240:25 241:4

241:10,14

244:18 249:24

249:25 275:5

283:22 298:8

298:11,22

299:6,14 300:1

300:10 301:6

302:7 303:22

304:5,18,21

306:7,8

accounting's
250:6

accounts 231:17

231:25 232:16

233:1,10

accumulated
231:23

action 212:22

215:18,20

actions 232:20

actual 252:10

253:16

add 261:3 290:9

added 289:18

adding 246:13

addition 230:8

236:1 274:14

281:19 288:15

additional 229:9

address 213:10

213:21 214:2

217:13 230:4

281:5 289:19

304:17 306:3

308:10

addressed 281:9

289:9

adequate 234:1

adequately
276:21

adjourned
308:13

adjusted 261:12

adjustment
221:16 224:19

224:24 225:6,9

225:11 228:5,9

228:11 247:18

247:21 258:18

272:2,5,10,15

272:18,21

277:9,10,14

278:18 279:19

284:14 289:18

290:23

admitted 275:16

adopted 230:14

251:16

advance 267:14

adverse 299:19

299:23,25

AEP 225:20

226:8 246:14

246:15,18

247:1,11 248:8

251:5 253:25

254:18 255:13

264:12,20

265:4 272:19

aftermath
223:12 235:3

271:1 281:14

afternoon 212:4

267:12

agencies 232:21

agenda 215:17

ago 227:17

249:14 275:9

agree 226:16

238:24 248:15

256:6,16 257:1

263:16,18,19

276:12 286:12

291:20 292:2

296:18 306:23

agreed 235:22

239:14 260:3

288:14 290:3

agreement
218:23 239:9

289:8 290:10

290:10,14

292:4,5,16,21

agreements
292:24

agrees 262:2

290:16

ahead 228:23

238:4

air 249:5 291:8

allocated 221:12

224:5 262:22

302:11 305:11

allotted 215:3

allow 230:24

231:3,4,9 261:3

270:21 304:6

304:20 305:21

allowed 230:15

231:10 251:16

274:2 277:19

282:6 298:18

304:2 305:16

305:20 307:10

allows 288:16

alluded 246:24

alternative
227:13 254:7

alternatives
228:15 229:6

237:8

aluminum
217:19,20,21

218:10 219:14

222:24,25

223:2,8

amend 301:18

Ameren 210:13

212:8 213:9,15

214:22 215:15

216:8,20

218:16,22,24

220:15 221:2,2

221:6,9,16

222:8,14

223:13 224:13

226:9 233:25

239:21,25

244:13,17

245:3 246:8

255:12 256:14

256:18 257:4,7

261:7 272:9,13

281:24 283:6

283:10 284:18

284:18,22

286:9 287:16

289:12,22

290:4,13,16

291:7,25 292:3

306:9

AmerenUE
211:11

Ameren's 212:12

266:3 284:8,9

291:10 292:6

amortization
231:9 306:5,10

amortize 262:13

amortized
234:11,12

306:12,18

amount 219:17

219:19 220:24

220:25 224:23

226:2,3 231:9

235:8 238:25

239:5,10,14,17

251:3 253:8,13

254:17 264:19

278:4 282:20

283:25 284:6



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

288:17 289:9

289:12,21

290:25 291:1,2

294:2,3,6,22

296:16 304:10

305:19

amounts 231:20

231:21 286:23

304:21 305:10

Amy 213:21

analogy 277:23

285:4 286:13

300:12

analysis 292:16

297:19 298:6

and/or 277:11

Anheuser 220:7

annual 221:3

answer 216:24

224:13 238:7

238:14 267:3

267:25 270:9

276:25 281:8

289:7 304:13

answered 284:2

answering
305:16

answers 252:18

anticipate 268:21

anticipated
245:4,6 282:16

282:19 283:19

286:5 290:25

291:2

anybody 216:15

269:21

anymore 268:23

anyway 223:12

261:25

apart 239:8

apologize 265:20

265:21 267:14

307:17

appeal 227:16

228:22 229:4,6

229:13,14

238:16 284:8

297:2

appealed 227:10

227:25 297:6

appealing 238:8

appeals 227:17

227:19,25

228:3,4,14

237:5 238:9,16

248:11 284:2

284:16,20,21

287:18 293:8

296:1,10 297:3

298:7,20

appearance
213:6 214:12

APPEARANC...
211:1

appearing
213:14 214:9

applicable
244:15

applicants 213:6

214:20 215:8

216:5 298:3

applicant's 215:9

application
210:12 212:7

212:12 233:18

236:6 240:12

249:12 255:20

263:9 271:16

271:16,20

280:11

applies 233:4

253:5

apply 240:12

249:4 263:8

276:9

appreciate 257:6

303:13

appropriate
237:13,22,24

252:6 274:4,12

300:13 302:16

approved 218:23

221:15 224:19

288:15 301:16

301:17

approximately
244:19

April 299:20

archive 213:1

area 218:3,5,11

219:22 221:24

235:6

argue 236:5

275:24 287:7

306:16

argued 237:3

284:5

arguing 233:21

argument 210:7

212:2,16

214:14 216:11

216:18,23

236:19 260:8

260:12 269:15

275:1 276:7

308:14

arguments
212:11 217:13

234:17 267:18

276:8 281:7

285:2 308:12

argument's
307:8

asked 222:11

236:8 238:2

247:17,17

257:13 270:8

274:24

asking 229:20,21

233:7,8 238:14

244:7 245:13

275:10 294:7

301:7

assembly 220:8

asset 287:4

assets 231:19

232:13,14,15

232:18,19,19

232:22 286:22

286:24,25

287:2 299:9,10

assign 252:6

assigned 212:22

215:18 268:4

269:16,20

assigning 251:24

assignment
252:2

associated
222:16 266:5

attempt 284:9

attempted
252:18

attempts 287:16

Attorney 211:3,7

211:12

authority 210:14

212:9 215:20

217:6,8,8,11

227:12 228:16

228:19,24

229:7,14,22,22

230:4,7,9,13,16

230:20,25

231:2,11,15,17

232:5,22

233:10 240:24

241:4,11,14

244:18 275:5

283:22 297:2

298:8,11,22

299:5,6,14

300:1,11 301:6

301:22 302:7

304:18,22

306:7,8

authorized 232:3

237:1 284:14

automatically
274:8

available 273:6

290:21,23

Avenue 211:4

213:10,13

average 261:10

awarded 279:18

awarding 275:5

aware 271:10

303:21

B

back 223:19,21

224:2,21

225:10 227:5

227:16 235:14

237:11 239:4

240:11 249:18

256:2,4 263:22

263:25 275:12

277:22 284:19

285:11,12,18

285:19 286:1

299:7,23

bad 221:21,22,22

223:5,16

237:21 257:16

295:17

balance 237:24

ballgame 285:10

285:17

Barnes 214:12,13

283:7 288:8

base 253:3 268:9

279:7

based 220:24

235:8 260:24

266:17 271:13

279:8

basic 263:13

basically 230:22

231:2 266:12

267:18 273:20

289:18,20

302:7

basis 252:12

266:13 290:1,4

bear 253:21

274:6

began 212:2

236:9

begged 247:8

behalf 213:14,25

214:9

believe 233:8,23

240:12 254:2,3



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

255:6,20 275:4

279:17 289:5

289:10 301:24

307:3

believed 226:1

Bench 280:25

benefit 253:23

259:15,17

262:4,16

benefits 218:2

best 260:15

268:12

bet 293:2 297:25

better 289:7

big 220:9,10,13

221:3 240:6

279:4

bigger 264:25

279:3

biggest 285:8

bill 221:3

billed 266:22

billing 266:18,22

bills 246:5

252:13

bit 221:17 232:7

235:1 239:8

250:20 268:1

269:14 285:2

286:11 287:7,9

black 289:6,6,8

bleeding 296:22

blow 257:3

boat 259:2

body 296:11

bold 242:19

booked 248:25

249:7,15 250:5

books 241:16

249:13,16

250:2,5 255:21

256:1 299:18

299:19,24

302:1

bootheel 217:21

217:22 221:25

boss 285:6

box 211:4,9,18

211:22 213:22

214:2 289:8

boxes 277:24

278:1,9

Bran 278:1,3,9

Brent 211:12

214:7

brent.roam@b...
211:15

brief 234:19

237:5 287:8

briefly 217:12

231:18 285:1

306:4

briefs 213:20

217:14 265:1

269:14 283:9

bringing 298:16

broad 228:6

Broadway
211:13 214:8

Bryan 211:13

214:7

Brydon 211:8

213:12

bucks 259:8

build 261:9

built 253:3

261:17 284:8

298:21

bunch 245:18

300:7

Busch 220:7

business 212:8

213:9 218:8,14

245:21 268:25

269:1,5 284:12

businesses 235:9

279:9

busy 216:12

buy 218:5 224:23

245:17 278:9

buyer 224:15

buying 220:23

buys 226:11

Byrne 211:3

213:7,8 214:23

215:11 216:6,7

229:17,20

232:8,12

235:20 238:5

238:10,15

239:1 240:1,5

240:15,19,23

241:22 242:5

242:14,18,20

242:23 243:6

243:17,21,23

246:24 251:22

253:6 273:7,11

275:16 283:12

289:16 290:6

298:5 302:5

303:9 304:17

306:3,23 307:4

307:7

C

C 212:1 309:2,2

calculation
288:16

calculus 269:18

calendar 249:17

call 255:19

266:15 270:23

284:18 285:23

299:12

called 244:10

266:18 274:3

calling 212:5

295:1

calls 284:22

295:2

capacity 254:11

Capitol 211:8

213:13

caption 309:12

Card 244:10

267:21 300:3

care 297:16

case 212:5

215:16 216:9

216:14,19,21

219:23,23

221:1,10,11,20

224:6 226:25

227:8,9,11,16

228:18,24

229:4,14,21

230:14 231:6,9

231:13 234:12

234:20,20

235:2,14,17,23

237:9,10,14

239:16 241:5

241:19 244:5

245:14 246:24

246:25 249:3

258:9,19,20

261:24 262:9

262:10 263:23

263:24 264:21

265:1 266:1,12

268:7,11,22,25

269:3,10,12,25

271:6 272:3,5,8

272:12,14

273:13,14

274:21 276:20

280:10,21

281:10,14

282:24 283:3

283:22 284:3,4

286:8 287:8

288:13,14

289:5,10,12

291:4 293:9,25

294:4,5,21

295:24 296:11

296:13 297:15

298:10,10,12

298:20 299:16

299:21 301:1

301:10,18,23

302:10,19

303:24 304:2,7

304:10,19,22

305:11,16,18

306:6,11

cases 217:24

229:23 237:5

238:18 242:1

253:15 258:8

264:22 272:11

273:25 289:11

294:24 305:1

category 266:5

cause 278:6,8

309:11

caused 257:4

Cave 211:13

214:7

CCR 210:24

309:24

cell 212:18,19

century 247:20

certain 212:23

236:16 251:3

269:15 276:14

276:14 289:21

certainly 248:14

254:22 270:3

276:17 280:20

297:14 302:17

304:2,15

certainty 235:21

268:14

certificated
219:4

Certified 309:7

certify 309:9

Chair 302:25

Chairman 238:4

244:6 251:10

251:13 277:3

288:4

chance 302:15

change 231:3

249:18 259:6

301:18 306:19

changed 250:24

271:11,21

changes 291:5

characteristics
266:18

characterization
215:24



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

characterize
265:6,10 299:4

characterized
215:17 281:12

281:21 282:9

283:25

charge 232:3

300:17,17,18

charged 221:14

charges 231:22

242:21

charts 240:13

Chief 211:21

choice 247:23

chooses 300:9

Chouteau 211:4

213:10

chunk 221:3

circuit 227:17,19

circulated 216:1

circumstance
233:14

circumstances
217:9,11

271:10,20

274:2,12

276:14 285:24

289:19 301:5

cite 307:14,18,22

cited 237:5

298:10

Citizens 226:11

city 210:9 211:9

211:19,23

213:14,22

214:3 220:3

234:6 235:6

300:6 302:14

309:17

claim 277:6,7

claimed 302:9

clarification
215:14 307:19

clarify 215:19

216:2 242:12

242:17 243:16

class 219:8,9

252:4,7,8

262:23 266:20

266:25 268:5

269:2,18,20

270:1,2

classes 251:25

266:17,24

clause 221:16

224:19,25

225:6,9,11

228:5,9,11

247:18,21

250:22 253:9

272:2,5,10,15

272:18,22

277:10,11,14

278:18 284:15

289:18 290:23

clauses 279:19

clear 265:20

283:4 284:5,25

293:20 296:8

clearly 233:12

295:2 296:17

299:5

client 285:14,23

clients 285:8

climates 276:14

close 250:11

255:25

closed 249:13,16

250:5

coal 230:21

Cold 230:14,17

298:20

Cole 227:19

309:5,18

collect 244:20,22

251:25 253:14

266:14

collected 245:5,8

248:17 258:22

collecting 245:6

289:23

combined 220:11

264:24

come 224:2 231:5

231:12 235:14

247:19 256:21

261:21,24

267:20,25

269:1,3,7,10,23

269:24 272:13

273:11 294:5

294:20,24

comes 236:17

256:2 285:12

285:19 286:1

305:18 306:11

comfortable
250:16

coming 278:4

291:11,13

commission
210:2 211:22

212:5,24

213:17,20

216:11,16

217:7,10,19

218:24 221:9

221:19 227:2

227:20,24

228:17,24

229:2,2,11,23

230:3,12 231:8

233:13,15,19

233:20,21

234:2 235:4

236:8,13 238:1

240:24 241:3

241:11 244:1

247:8,18,20

248:10 256:2

262:6 267:13

271:5,6,10,13

271:18,25

272:24 273:10

273:18,20,21

274:18,19,24

275:3 276:5,20

279:18 281:4

281:15 282:1

282:10 285:14

286:2 287:15

287:17 288:15

294:21 296:21

298:12,24

299:5 300:9,19

300:21 301:11

301:13 302:11

303:12,22,23

304:1 305:1,20

306:5 307:9,16

308:9,10

Commissioner
215:25 238:5

238:13,21

239:18,20

240:3,7,9,10,17

240:21 241:17

242:2,10

251:11,12,20

252:16,19

253:1,11 254:1

254:20,24,25

255:1,9,23

256:8,17,24

257:9,12,15,19

258:1,5,17,24

259:7,16,21,24

260:1,2,7,13

263:7,16 264:1

264:2,5,11,17

265:16,22,24

266:9 267:2,5

270:7 274:3,23

276:10 277:4,5

278:15,16,17

278:23 279:1

280:1,7,8,9,14

280:22 281:8

288:5,6,24

289:2 290:5,22

291:19,23

292:19,25

293:3,4,6,7,11

294:11,15

295:8,9 296:5

296:24,25

297:9,17,23

302:25 303:2,6

303:7,16,17,20

304:4,12 305:3

305:3,23 306:1

306:2,25 307:1

307:21 308:6

Commissioners
210:20 212:23

215:3,22 216:2

216:16 227:1

228:18

Commission's
228:1 230:8,11

230:20 274:11

280:15,16

298:18 302:17

committed
293:21

common 230:6

299:3

commonly
229:23 230:3

community
240:25

compact 300:22

companies
236:14 279:19

company 210:13

211:3,11 212:7

213:9 216:20

217:19,20

218:10 220:8

220:15 234:16

235:22 238:6

238:24 251:16

252:12,12

253:17 254:16

255:4 257:21

258:12,15

262:14 263:3

266:1,13,14

268:20 269:8

270:25 274:20

275:18 278:21

278:23 279:1,8

279:14 285:6

285:13 288:16

307:5



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

company's 258:4

270:5 279:11

288:13

comparable
241:18

complete 222:12

236:3

completely
235:17 298:14

complicated
217:3

comply 230:10

230:17

comprehensive
231:24

con 244:11,11,13

concessions
292:2

concise 308:12

concluded
308:15

conclusion
215:18

conclusions
215:20

conditioners
291:8

conditions
223:16

confidently
262:25

connected
222:18

consequential
288:12

consider 238:8

238:10 262:9

298:18 304:23

consideration
245:14

considered
302:11 304:3

constantly
219:17

constitute 275:6

construe 214:15

consume 219:19

consumer 279:4

Consumers
211:16 214:5

214:10

consumes 220:4

contending
233:19

contention 264:6

contingent 260:8

continued 264:7

contract 219:3

225:8,9,13

227:22 239:22

239:23 240:2

256:3

contracts 225:23

225:25 226:6

226:13,17,18

227:4 247:1,5

251:5

conversion
230:21

cool 291:7,14

coop 222:17

223:21 226:12

coops 222:2

223:21

coordinate
267:16,17

copy 243:3 244:5

correct 243:20

243:21 252:24

255:5 257:24

257:25 258:19

260:5,6 309:14

corresponded
226:3

cost 220:15,23

230:21 234:24

237:12 253:7

256:18 259:9

260:10 279:11

279:12,13

281:10,22

282:10 293:23

293:24,25

295:2 298:25

299:2

costs 220:14,16

220:19,20

221:5,6,13

224:4,4,11,16

225:4,16

227:14,23

228:11 229:8

230:2,16,25

231:5 233:7,8

234:3,8 235:23

235:24,24,25

236:21,23

237:9 238:23

239:12 241:2

244:19,23

245:18 248:5

251:17,18,19

251:22,23,24

252:1,7,23

253:3,9,10,16

253:18,22

255:19 258:15

259:5,14 260:4

261:8,10,15,25

262:1,15,21,22

262:23 263:1,4

265:9 266:5,24

266:25 268:4

269:16,19

270:1 274:25

275:1,3,8,16,19

275:20 276:2,3

276:7,9 277:19

277:21 279:12

279:15 280:12

280:17,20

282:25 283:5

283:10 284:18

284:21,23

288:18 298:21

299:5 300:8,23

302:9,16

306:20,21

costs/revenue
277:7

counsel 211:17

211:17,20,21

213:24 214:1

226:19 251:9

267:8,11 281:7

counselor 277:2

281:1 288:3

307:15

counter 225:20

country 282:14

County 227:19

309:5,18

couple 234:17

243:3 281:5

303:17

course 229:1

236:21 273:13

court 227:18,18

227:19,25

228:3,4,14

237:4 238:9,16

238:17,18,19

248:11 283:24

284:2,7,16,20

284:21 287:18

293:8,14 295:2

295:4 296:1,9

297:3,10,16

298:7,19

307:12

courts 228:23

court's 284:10

cover 220:14

221:6 224:11

224:16 225:3

225:16 228:6

252:1 259:10

263:4 283:14

covered 229:8

275:18

covering 306:20

306:21

covers 233:12

co-counsel 216:7

create 249:5

305:17

created 286:24

creating 249:9

creation 247:16

crews 223:15

criteria 274:4,7,7

274:14,16,21

critical 273:10

critically 216:19

216:21

CSR 210:24

271:25 309:24

curious 289:3

291:19

current 234:25

248:22,25

249:7,23,23,24

270:15,17

301:24

currently 290:5,6

290:8

customer 217:18

218:16 219:8,9

219:18,25

220:1 221:23

221:24 224:20

234:5 258:11

262:24 300:6

302:14

customers
219:10,21,25

220:5,7,9 222:2

222:2 223:14

223:19,21

224:22 225:16

226:7,18 234:1

234:4,11,13,14

235:13 236:13

237:25 257:8

258:25 259:1,2

259:4 261:16

262:4 273:17

275:11 279:21

289:24 299:23

300:15,20

customer's 258:6

cut 222:20,25

D

D 212:1



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

damage 222:7

damaged 222:6

Daniel 210:17,20

212:21

dawn 223:24

day 219:15

221:19 239:5

266:20

days 219:15

223:16,18

deal 233:15

261:7 285:13

285:15,25

299:15 301:4

302:18

deals 253:18

debate 233:6

306:22

December
236:16

decide 229:2,4

304:19

decides 275:3

deciding 229:12

304:18

decision 227:10

228:2,2 238:8

249:3 255:14

256:7,9,9,10,11

256:12 271:5

271:11,21

273:8,10

280:15,16

293:8,13 295:5

297:2

decisions 279:18

declared 222:11

deducted 252:22

defer 244:18

248:13,14,15

248:18 250:3,3

250:3 255:18

262:19 263:22

265:7 277:19

282:21,22

293:23,24

295:15 304:23

deferrable
287:12

deferral 282:11

305:21

deferred 231:10

231:20 287:4

287:11 294:2,2

294:3,6,22

295:1,1 304:9

304:21 305:17

305:19

deferring 249:6,8

definitely 232:10

295:12

definition 232:12

232:15,17,17

233:4 243:14

275:13 287:6

299:8,8

deflect 254:15

deflected 254:7

265:4

delivered 245:9

demand 219:11

234:5 269:4

demonstrates
274:20

denied 271:6

296:21

deny 288:1

depending
220:17

depends 244:12

244:14 265:6

depreciating
224:9

describe 221:22

described 306:24

description
267:21

design 252:9

designed 221:6

233:15 266:8

266:10

desired 282:20

details 255:7

determinants

266:23

determinations
231:24 232:25

determine
268:19 276:6

determined
266:2,3,6

287:20 301:13

determines
274:25

determining
260:8 263:8

305:9

developing 232:2

difference
239:16 259:10

259:12 270:4

273:25 283:18

different 226:9

232:1 235:17

249:4 251:24

261:2 264:22

264:23 268:1

269:2 270:15

272:25 273:12

276:22 277:21

278:5,7,12

279:9 290:12

301:20

differently
250:20,23

dip 291:10

Directing 212:13

215:15

direction 232:7

directly 222:17

disagree 304:24

disappointing
246:1,3

disaster 222:12

227:15

disastrous
222:14

disclaim 291:21

disclose 215:21

discretion 274:11

discretionary

238:17

discussed 289:5

289:9

discussing
228:17

discussion
215:17,24

276:11 277:15

280:10,13

287:1

discussions
239:22

dishonest 300:4

distribution
281:11

District 228:1

284:1,1 296:1,9

307:4,6

districts 218:14

divide 266:16

dividing 266:23

divisive 226:25

226:25

document 286:17

286:17

Doe 220:7

doing 212:7,20

213:9 251:23

262:15 271:17

294:25

dollar 239:10,14

239:17 282:7

283:4,5,11

285:22

dollars 221:5,13

262:23 302:9

Dottheim 213:21

dozens 230:7

dramatic 284:11

drive 269:12

drop 288:12,20

dropped 236:2

243:3

due 285:24

d/b/a 210:13

211:11

E

E 212:1,1 309:2,2

earlier 264:18

earn 252:12

300:24

earned 236:23

251:5

earning 306:20

East 211:8

213:13

eastern 219:22

293:12

economic 218:4

218:11 257:3

educational
303:13

effect 218:6

249:19 251:1,2

251:2 253:22

254:14 290:7,9

effects 222:13

247:25 248:1

248:20

efficiency 299:1

299:1

efforts 257:7

either 228:8

249:20 255:18

255:19,20

259:14 287:6

electric 210:12

211:3,11 212:7

213:8 219:11

222:16 226:10

electrical 210:14

212:10

electricity 220:17

220:24,25

222:15,18

223:17 245:4

245:10,10,12

245:15 246:12

246:13,14,17

246:19 247:2,6

247:7 253:8

254:9 265:13

283:20



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

element 263:13

263:14

elements 263:17

embedded
239:13

emergency
222:11 223:23

emotive 284:8

employees 224:7

235:25 245:19

employer 218:1

encompass 219:5

energy 211:15

214:5,10

298:25 299:1

engine 218:11

England 211:8

213:13

enter 292:21

entered 219:2

221:9 239:21

entire 275:1

entirely 276:8

entitled 275:25

entries 213:5

243:1

EO-2010-0255
246:24

equal 288:18

equally 259:3

equipment
220:22 236:1

equitable 284:8

equity 279:25

ER-2010-0036
288:14

escape 222:13

especially 296:9

essential 260:12

essentially
259:11

established
231:22 284:17

estimation 277:9

EU-2012-0027
210:14 212:6

evade 246:22

247:25 248:1

event 241:21,22

261:23 263:19

270:22 288:19

291:21

events 229:24

248:21 250:1

eventually
250:24

everybody
226:15,19

227:2 247:19

247:21 250:18

262:2 290:16

Everybody's
228:25

evidence 212:15

219:22 220:2

235:14 236:1

238:23 271:12

291:4

exact 235:20

239:10

exactly 217:2,3

217:15 233:14

239:2,3,4

273:13,15,23

280:4 286:7,8,9

exaggeration
218:9

example 212:20

230:3 261:6

268:24 271:23

277:22,24

excellent 303:14

exception 225:6

225:7

exchange 234:23

292:2

excused 214:16

exempt 224:24

227:22

exempted 225:10

Exhibit 244:4

exist 234:21,22

282:19

existed 234:21

273:21

existence 222:10

expand 285:1

expanded 219:4

expect 252:4

expected 226:4

245:24 250:12

258:16 259:6

278:5,13,14

expecting 286:1

expense 260:18

262:9 281:16

282:7 286:3,4

299:13

expenses 230:5

230:10 232:23

233:5,11

240:15 252:14

253:20,21

255:4 268:9,20

278:7,13

281:18 282:2,4

283:9,15

285:20,21

286:6 299:11

experience
291:25

experiencing
221:21

expires 231:12

explain 217:1,5

260:13,16

explained 249:2

296:10

explaining 303:4

express 278:18

expressly 296:10

extensively 283:7

extent 260:7

287:14 290:18

extra 250:15

258:10 287:23

extraordinarily
237:21

extraordinary
229:25 230:23

241:21,22,25

260:18 261:20

261:23 262:8

263:9,19 274:4

274:15 282:3

extremely 287:18

F

F 309:2

FAC 226:22

227:22 246:23

247:7 250:22

251:15 252:21

253:2,5,9 254:2

254:4,14,18

255:2 257:13

257:16,20

263:23 264:23

276:11,13,15

276:23 288:16

301:16,18,22

face 229:24

279:14

faces 230:22

284:12

facilities 220:20

224:8,9 235:24

247:10

facility 217:21

facing 218:18

fact 246:14 248:5

249:15 250:2

250:13,24

251:23 256:1

263:15 269:6

282:16 283:12

284:21 290:19

290:20 298:15

302:10

factor 219:16

287:17 288:15

289:4,14,17

290:2 291:20

292:15,16

293:25 294:1,7

294:8 305:9

factored 294:3

294:16,18,22

295:25,25

296:16

factors 277:16

facts 217:2

235:16 271:12

271:14,18

failed 305:1

fair 253:25 262:5

290:13 300:24

fairly 223:5

267:16

false 269:16

familiar 293:9

far 305:25

farther 268:6

faster 279:5

Feddersen
210:24 309:7

309:24

federal 222:12

feel 215:2 250:15

307:19

feelings 278:19

fees 258:10

fell 264:22

felt 297:21

FERC 244:2

fewer 278:9

fiction 287:11

figure 266:13,23

288:9

file 210:13 212:6

231:13 236:14

236:14 255:24

272:25 280:21

301:17

filed 212:13

215:15 227:11

236:12 237:8

239:6,7,8

255:11,21

301:11,25

filing 212:13

214:14 215:15

236:17

final 227:9

229:13



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

finalized 227:8

financial 234:16

237:2 302:22

find 224:15

225:12 283:8

fine 215:1 225:18

269:2,5 272:16

294:12

finer 306:22

finished 250:6

firm 214:7 309:8

first 217:1 219:2

221:16 234:18

244:1 246:10

248:3 263:17

266:12 268:3

286:20 299:18

299:21

fiscal 249:17,24

249:24

fit 287:6

five 229:16,18

237:4 261:11

262:12 298:3

five-year 240:2,4

fixed 220:14,15

220:19,20,23

221:5,6,13

224:4,4,11,16

225:3 227:23

229:8 233:8

238:23 239:12

244:19,23

248:5 251:17

251:18,23

252:7,7 253:3

260:3,9 265:9

266:5 269:16

274:25,25

275:3,7,15,18

275:20 276:2,3

276:6,9 277:6

277:19,21

280:12,19

281:10,22

284:18,21,23

288:18 289:25

298:25 299:1,4

300:8 302:9

flowed 225:10

272:20

fluctuation 291:1

291:9

fluctuations
291:6

focus 223:13

follow 305:4

following 215:8

fond 218:12

footnote 288:10

288:25

foregoing 309:14

foregone 239:11

239:11

forth 216:1

309:12

forward 268:19

268:21 269:17

269:19 278:14

295:3

fought 272:10,12

found 225:20

foundation 284:9

frame 239:24

280:19

free 304:20

frequently 306:8

306:15

front 248:10,11

284:5

froze 223:1,2

frozen 223:8

Fruit 277:25

fuel 220:16,16,23

221:4,4,16

224:18,24

225:6,9,11

228:5,7,9,11

247:18,21

252:23 253:6,7

253:8,9,14

254:18,19

258:15 259:5,9

259:17 260:25

272:2,5,10,15

272:18,21

277:9,10,14

278:18 279:11

279:19 284:14

289:18 290:23

full 225:8,13

304:6,6 309:14

fully 246:21

248:10

fundamental
270:4

funds 222:12

futile 295:21

297:22

futility 295:22

future 224:1

241:2 245:14

256:16 258:19

275:11 278:8

G

G 212:1

gain 299:13

gains 232:23

233:5,11

240:16 299:11

game 244:8,11

244:11 286:13

gas 218:7 230:11

259:18 285:11

285:18

general 220:8

232:25 237:13

244:3 248:19

268:8

generally 276:24

generate 281:25

291:12

generated 234:22

291:16

generating
220:20

getting 223:14

224:9 227:12

255:1 280:5,5

286:5 306:19

giant 217:20

224:23

give 227:4 234:2

239:25 245:13

247:8,18,20

248:13 256:4

262:7 263:22

272:14 285:4

290:16 292:6,9

292:10,11,11

292:12,13

299:23 304:5

given 286:18

291:25 300:22

303:14 305:12

305:13 309:17

gives 285:19

giving 303:4

glad 216:23

go 216:24 217:3

221:7 223:7

224:21 227:18

231:18 238:4

253:15 257:23

259:17 279:15

286:13,21

308:10,13

goes 221:7

222:15,18

234:25 253:9

257:23 268:25

268:25 269:4,5

279:3 284:19

285:7,9,16

308:4

going 212:18

224:14 225:14

225:21 229:4

229:12 234:15

236:22 239:25

240:11 241:1

246:1,2,4,19

249:18 250:19

250:21 251:25

252:5 254:11

257:23 259:13

260:23,24,25

261:1 267:17

267:19,22,23

267:24 268:19

268:21 269:17

269:19 277:25

278:1,14 282:5

284:20 285:3,4

285:25 286:3

291:3 292:6,24

293:25 294:1

295:3,12

296:12 297:11

297:16 302:22

305:21 307:13

307:14

going-forward
290:1,3

good 212:4,20

215:12 218:2

257:16,17

261:13 267:12

276:13,15,23

278:14 295:15

296:19 298:9

gosh 278:2

gotten 289:11

govern 231:17

governments
218:14

Governor 222:10

governs 299:9

grant 214:16

233:16 238:2

263:8 282:5

283:1,21

292:18 293:18

294:4 299:14

302:18,18,21

304:5 306:6,8

granted 282:25

287:14,15

294:6 295:23

303:22 304:10

305:7

granting 274:16

293:17

great 225:12



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

257:10

greater 226:1

grocery 277:23

277:24

ground 271:12

guarantee
284:19

guess 214:23,25

235:2 238:21

242:23 243:17

245:21 252:19

259:21 264:16

291:22 292:19

302:5 307:7

gummed 223:1,6

guy 285:6

guys 297:6

299:20

H

half 216:13 222:4

266:12 278:1

Hall 210:20

240:9,10,17,21

241:17 242:2

242:10 260:1,2

260:7,13 263:7

263:16 264:1

274:3,23 280:8

280:9,22 281:9

293:6,7,11

294:11,15

295:8 303:16

303:17,20

304:4 305:4

306:2 308:6

handout 244:1

happen 222:1

239:23 248:17

249:8 250:19

250:22,22

282:21 295:12

happened 217:2

217:4,15,16

225:17 241:6,9

248:24 249:9

249:14,20

263:6 273:15

273:15,22

291:5 295:4

297:13 302:8

304:14

happening
281:13

happens 237:21

261:6,19

304:16 305:2

306:7,14,24

happy 276:25

280:20

hard 226:25

256:6 272:12

295:5

hardware 218:8

hear 216:12

242:3 297:11

305:6 307:22

heard 244:21

247:4 269:14

273:19,19

hearing 216:4,14

216:17 228:25

244:5 287:10

303:10 308:8

heart 274:18

heck 250:11

held 216:14

help 216:23

289:16

helpful 216:18

308:12

heroic 257:6

hey 256:18 286:1

291:11 294:5

high 218:2

275:21 280:3

higher 258:15

259:5

historical 268:8

268:13,16,17

historically
291:6

hit 290:2 299:17

299:19 302:1

hold 229:12

232:9 297:14

297:19

holding 216:11

Honestly 280:14

Honor 213:7

214:23 215:11

216:6 303:3

307:7

hope 282:15

hoped-for 282:19

hopeful 216:17

hopefully 216:22

horse 292:23

Hospital 214:13

214:14

hotel 285:12,19

hours 219:15

huge 219:11

220:1,14

279:13

Huh 246:19

hundred 305:23

hundreds 218:1

222:5,5

hurt 234:13

302:20

I

ice 221:21,22

222:4,4,9,14,19

236:15 244:21

247:4 250:18

250:21 251:4

257:4 261:6

263:20 265:15

271:1 289:20

289:25 290:2

302:13,23

idea 239:17

240:23 262:14

266:24 268:8

269:13 295:17

296:19

ignore 270:19

ignores 284:10

imagine 256:22

immediate
223:12 234:16

271:1 302:22

immediately
294:9 306:10

impact 218:4

234:10,14,16

299:24,25

302:23

impacts 302:19

importance
233:3

important
216:19,21

220:12 221:11

239:15 242:17

277:16

imprudent
302:10

incident 242:24

include 286:23

290:19 298:12

included 231:21

231:23 232:1

232:24 242:22

243:5,7,15

299:2

inclusion 237:13

income 231:23

231:24 232:24

236:10 242:22

242:25 243:5,8

243:8,10,11,15

244:24,25

245:8,23 246:3

246:7,8,9,11,17

247:9,12 248:6

248:6 249:5,6

252:13 255:5

255:25 259:14

299:22

increased 235:15

incur 230:5,9

262:15

incurred 224:6

230:16 280:18

281:16 282:3

302:8

incurring 224:3

indefinite 224:1

industrial 211:15

214:5,9 220:5,6

220:9 226:18

informed 303:11

infrequently
306:4

injury 246:13

inquire 252:20

instability
278:21

instance 286:16

304:14 305:20

instances 303:21

304:1

Instruction
244:3 248:20

instructions
249:22

insult 246:13

intends 214:22

interest 274:17

interested 242:3

interestingly
228:3

interpret 240:22

interrupt 215:5

inventory 245:18

246:4

inviting 307:5

involved 217:18

280:13

involving 298:20

issuance 210:13

212:8

issue 217:8,10

226:23 233:20

233:22 235:21

235:23 236:7

241:3,14

255:24 260:4

272:9,12,17

276:6 289:13

294:12 295:3

299:6,17



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

300:10 304:19

issued 221:20

227:6 229:23

230:6,8,12,20

233:11 234:10

236:9 240:24

299:20

issues 230:4

263:9

item 282:11,18

282:18 287:10

290:9

items 232:1

248:20,22,23

248:23 260:18

261:2

J

jackhammer
223:7

jackhammers
223:7

January 221:8

221:10,23

224:5 288:12

Jefferson 210:9

211:9,19,23

213:14,22

214:3 309:18

Jewish 214:12,13

job 257:10

jobs 218:3

Joplin 235:3,4,7

273:16 280:10

281:14,20

Jordan 210:17

212:4,21

213:16,23

214:4,11 215:1

215:12 229:16

229:19 232:6

232:10 235:18

238:3 240:9

242:11,15,19

242:21 243:2

243:13,22,24

251:9 254:23

260:1 267:7,10

277:2 278:16

280:8,24

286:19 288:3

293:3,6 298:1

302:3,24 303:6

303:16 307:11

307:15 308:1,8

JR 211:17

judge 210:18

212:4,22

213:16,18,23

214:4,6,11

215:1,12

229:16,18,19

232:6,10

235:18 238:3

240:9 242:11

242:15,19,21

243:2,13,21,22

243:24,25

249:2 251:9

254:23 260:1

267:7,10 277:2

278:16 280:8

280:24 286:19

288:3 293:3,6

298:1 302:3,24

303:6,16 307:2

307:11,15,17

307:21 308:1,8

judgment 274:19

July 212:14

jurisdiction
282:13,14

283:23 287:13

justice 284:10

justified 292:20

K

K 210:24 309:7

309:24

Kansas 235:6

keep 218:7,13

219:1 225:3

227:14 278:9

298:16

Kellene 210:24

309:7,24

Kenney 210:19

215:25 239:20

240:3,7 254:24

254:25 255:9

255:23 256:8

256:17,24

257:9,12,15,19

258:1,5,17,24

259:7,16,21,24

265:24 266:9

267:2,5 270:7

278:16,17,23

279:1 280:1,7

293:3,4 295:9

296:5,24 303:6

303:7 305:3,23

306:1,25

307:21

kept 255:4

Kevin 211:21

213:19

kind 217:2 228:6

233:14 252:2

261:20 265:6

289:10 291:21

297:15,23

kinds 270:13,16

knew 239:2

254:11

know 216:12,15

220:16 222:5

223:23 224:1

226:20 235:12

235:20 237:18

237:19 238:7

238:13,15

239:10,17

245:25 246:5

252:17 255:7

257:22 259:9

261:7 265:3

273:7,11

280:15 286:12

290:20 291:15

291:17,18,21

292:7,9 293:12

294:5 295:22

295:23 296:2

296:22 297:1

297:20 301:21

301:21 303:11

306:11,22

known 250:18,21

268:14,16

knows 217:20

235:4

L

L 211:7

labor 261:1

lack 264:15

lacks 233:19

landlord 246:2

language 242:19

244:2,6 248:19

273:8 307:6,12

large 219:7 252:4

266:1

larger 218:4

264:20

largest 217:25

279:12,12

late 249:12,13,21

249:21 270:11

law 210:18 211:3

211:7,12

212:22 214:7

251:7 284:17

293:21 296:8

lawyer 256:16

leave 239:25

302:5

left 301:1

legal 297:2

301:22

let's 213:5 242:15

246:10 254:12

256:19 261:6,8

261:14 262:7

302:1

level 269:9,15

Lewis 211:17

214:1

liabilities 232:18

232:19,20,22

287:2 299:10

liability 287:5

liked 275:22

likelihood 241:18

line 223:11

lines 219:13,13

222:5,16,17,19

222:23 223:4,6

264:8

listen 265:17

litigated 226:23

226:25 248:10

Litigation 210:24

309:9

little 221:17

232:7 235:1

239:8 268:1

269:14 278:19

279:5 285:2

286:11 287:7

300:3 302:3

live 229:15

237:19,23

LLP 211:13

load 219:16

220:3 239:4

240:6 245:2

local 218:14

long 216:14

227:17 234:12

249:14 258:7

269:7,23 275:9

275:9

longer 231:14

235:9 271:21

long-term 219:2

225:8,13,23,24

226:1,13,17

227:4,21 256:3

look 229:3

252:11 257:20

268:13,17

269:6 278:20

280:21 286:21



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

looked 254:10

looking 252:10

looks 298:24

Loops 277:25

lose 258:25 259:4

262:5 281:19

loser 257:21

loses 258:12

losing 263:23

loss 236:7,10

260:9 277:6

280:12,12

284:11 299:13

losses 232:24

233:5,11

240:16 298:21

299:12

lost 229:13

230:18 233:7

235:8,12

238:19 251:3

260:10 264:14

278:2 281:10

281:21 282:9

284:13,23

289:19,21

296:13 298:24

298:25 299:1,4

300:5,5 302:13

lot 218:13 220:6

220:9 233:5,6

261:7 267:19

281:19 287:23

290:11 292:23

295:19

Louis 211:5,14

213:10 214:8

219:21 244:10

285:7,8

low 258:23

lower 236:22

280:6

lowering 279:16

low-cost 218:20

218:25

LTS 219:6 266:4

Lynn 283:7

288:8

M

M 210:19

Madison 211:18

211:23

Madrid 217:23

main 217:13

maintaining
269:8

major 230:6

making 259:11

283:19

mandates 230:10

Mark 233:17

market 276:14

massive 287:24

match 253:16

268:11,20

material 263:19

274:5,15 282:4

materiality
241:21,23

263:11

matter 210:12

212:6 215:13

246:6 268:23

269:11,24

284:17 299:12

300:15

maximum
219:17

mean 256:13

263:21 270:10

270:18 274:8

276:1,19

278:10 279:4

293:13 296:18

304:18

Meaning 280:1

means 219:16

254:16 270:12

270:20

measure 253:17

mechanism
248:9 269:25

301:3

meet 274:7,9,10

meets 241:15

members 266:19

memo 216:1

mention 215:13

mentioned
257:13 263:14

288:8

merits 212:12

241:18

met 263:17

274:21

MGE 234:20,20

235:2,7,11

249:3 273:8,16

281:9,10,15

282:6,8 286:8

293:8

MGE's 235:5,15

239:16

Midwest 210:24

309:8

MIEC 214:10

215:9 281:2

292:7

MIEC's 234:19

million 219:21,25

221:3 236:3

244:19 256:19

260:4 261:9,16

261:17 262:7,8

264:25 289:14

305:11

millions 221:5,12

262:22 302:8

million's 261:12

Mills 211:17

213:25 214:2

267:12 277:12

278:18,22,25

279:6 280:4,14

290:8 291:24

301:8 303:9

304:12,24

305:5,15,25

306:16 307:2

307:13,23

308:3

mind 242:24

274:6

minimum 274:6

274:21

minute 257:2

302:4

minutes 214:19

214:24,25

229:16,18

235:19 298:4

mirror 259:3

mischaracteriz...
248:4

misdirection
244:12,14

248:4 286:12

286:14

mismatch 250:9

250:10 259:13

missing 243:7

Missouri 210:1,9

210:13 211:15

211:22,25

212:8 213:9,11

213:14,15,19

213:22 214:3,5

214:8,9 216:8

216:20,22

217:22 218:22

218:24 219:22

220:15 221:7,9

221:17,20

223:15 224:13

226:9 233:25

238:9 242:1

244:13,17

245:3 257:4,5,7

268:12 275:14

284:1,1 287:18

289:22 294:9

295:5 296:1

297:3,16

302:15 309:3

309:18

Missouri's
218:16 222:14

223:13

misstatement
287:9

mistake 226:20

Mitten 211:7

213:12,12

216:8 243:20

mixed 289:11

MO 211:5,9,14

211:19,23

molten 222:24,25

223:2

money 224:10

225:2,3,15

226:22 227:5

235:21 243:11

245:12,15

246:6,8 248:4

251:4,4 252:1

252:12 253:13

254:12,13,17

255:18,25

256:4 258:7,9

258:22 261:22

262:4,5 263:4

263:22 265:3,3

265:5 266:14

278:2 282:20

287:24 289:24

295:19 296:4

moneys 276:6

Monsanto 220:7

269:5

Monsantos 269:1

Monte 244:10

267:21 300:3

months 223:10

223:10 225:25

225:25 226:24

226:24 234:7

300:7 302:15

Moore 213:21

motel 223:17

Motors 220:8

move 232:6

296:23

multiplier 218:6



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

N

N 212:1 288:15

289:4,14,17

290:2 291:20

292:15

nail 272:10

name 212:21

213:7 214:1,6

native 224:25

necessarily
276:12

necessary 274:19

276:16

need 234:10

240:12 241:20

256:3 266:14

268:20 274:6

280:2 290:19

291:11,15

needed 218:19

229:7,9 242:12

255:20

needs 308:10

negate 275:1

negates 275:2

276:7

negotiated
290:10,17

301:20

neither 234:24

net 231:23

232:24 242:22

242:25 243:5,7

243:8,10,11,15

252:13

never 234:21,21

234:22 236:7,7

236:13 245:9

245:12,16,16

246:12 248:13

248:16,16,23

249:8,19

258:21 262:20

264:14 265:5

273:21,22

282:20 294:13

294:15

new 217:22

244:9 269:1

271:12,12,14

night 285:19

nine 226:24,24

nonevent 270:22

nonexistent
287:11

nonrecurring
230:1,24

237:12 241:24

274:5,15

Noranda 217:18

217:20,24,25

218:10,15,16

218:18,23

219:3,23 220:4

220:9,13,14

221:2,7,13,14

222:13,15,21

222:22 223:25

224:5,10,15,23

225:15,22

226:4 234:5

236:25 237:11

239:2,3,21,23

239:24 240:5

244:20 245:1,5

245:6,9,11

246:12,18

247:3 248:7

254:8,9 255:18

257:5 263:20

264:6 265:9,12

266:2,4 268:25

269:16,20

283:20 288:18

289:19,21

291:3,12 301:1

302:11

Noranda's
219:11 288:13

292:7

normal 260:22

262:2,3 291:5

normalized
261:11 262:1

normally 241:5

North 211:13

214:8

note 228:17

234:9

noted 276:17

284:22

notes 309:15

noteworthy
288:11

notice 240:2,4

notion 270:8

November
236:16

number 271:3

numbers 268:14

O

O 212:1

obligation
233:25 234:2

300:15,16

obligations
300:20,21

obvious 224:13

obviously 266:4

277:15 303:10

occur 248:24

249:1 250:4

288:20

occurred 235:3

248:14,21

263:15

October 210:8

offensive 300:4

offer 307:3

offered 215:25

offhand 264:24

office 211:17,20

213:21,24,25

214:2 226:19

267:10 309:17

offline 245:2

291:3,13

offset 255:4

299:25

off-system

224:20 251:14

252:22 255:3

272:21 288:17

oftentimes
236:17

oh 215:7 278:2

okay 238:21

239:18 242:2

243:19 244:8

244:21 250:10

251:21 252:3

252:15,16,19

253:10,16

254:20 258:17

258:24 261:12

261:18 262:6

262:11 264:1

265:16,22

267:5 270:10

272:16 280:22

286:15 287:2

289:1 290:25

291:10 292:25

293:22 294:19

295:10 297:24

Oligschlaeger
233:17

once 268:17

301:16

ones 223:11

one-of-a-kind
301:5

one-third 245:3,5

264:6

one-time 237:12

online 224:2

OPC 215:9

open 219:1 250:2

255:22 264:8

opening 214:21

275:17

operate 219:12

219:13,13

266:15

operating 223:11

263:3

operation 252:11

277:13 278:10

operations
210:15 212:10

opinion 215:17

215:21 276:23

277:6 284:4

295:6 296:6,8

298:9 307:24

308:3

opponents
217:13

opportunity
230:2 231:6

234:3,7 259:4

300:23,23,24

301:2 303:5

opposed 226:16

233:18

opposite 236:3

option 216:1

237:18 298:9

301:13

options 238:7

273:1 301:8,9

oral 210:7 212:2

212:11 216:11

216:18,23

307:8 308:14

order 210:14

212:9,13 215:8

215:15 217:7,9

217:11 221:9

221:10,20

224:6 227:6,7,9

227:12 228:5

228:16,19,24

229:8,13,22

230:16,25

231:11,15

232:22 233:10

236:9,17

240:25 241:4

241:11,14

242:6,8 244:18

273:20 275:5

283:22 298:8

298:11,22



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

299:6,14,20

300:1,11 301:6

302:7 304:5,19

304:22 306:7,9

orders 229:22

230:4,7,9,13,20

231:3,18

303:23

original 228:2,2

228:18 251:14

outside 217:22

overall 235:15

overturned
294:10

owned 222:16

P

P 212:1

page 288:10

307:14,18,22

307:23,24

308:6

pages 308:4

paid 218:7

235:25,25

246:21 247:6

247:10 262:20

263:1

paper 285:6

paragraph 308:1

parameters
273:14

part 228:4 235:5

260:19,20

261:22 267:22

275:2 289:17

290:2 292:7,15

partial 225:8,13

particular
236:15 269:20

270:1,2

particularly
291:7,14

parties 214:19

225:20 227:25

233:24 234:18

236:5,19 237:3

237:7,19 242:3

260:3 272:14

272:16 280:18

288:14 290:11

290:14 291:20

292:1,5 301:21

passed 252:23

pay 218:13

224:11 246:2,5

246:19 250:8

250:14 252:5

252:13 254:18

260:25,25

261:1,2 262:25

265:9,12

266:25 275:11

285:20 300:8

paying 221:2

224:7 254:19

259:8

pays 218:1

220:14 285:11

285:18

penalty 237:2

people 222:8

225:15 233:5

257:5 291:8

295:13,13

percent 219:16

219:24 220:1

224:21 236:24

247:12 252:22

253:22,23

254:15 256:4

275:19,22

280:5 283:13

305:24 306:13

306:14

period 232:1,25

234:12,25

235:16 236:15

236:24 241:3

248:22,25

249:7,23,24,25

250:9,10

262:13 268:13

268:18 270:15

270:17 275:8,9

275:11,17

294:19,20

301:24

periods 264:23

personally
309:10

perspective
217:16 268:8

269:8

persuaded 284:7

phantom 235:23

282:11,23

phase 266:16

phases 266:12

phone 212:18

picture 263:3

place 293:15

309:11,16

planning 242:16

247:2 261:24

plant 219:15

220:8 223:1,1,9

230:21

play 244:8

277:11

played 282:24

please 212:19

243:24 244:1

267:13 281:3

307:22

point 242:6

253:12 256:11

270:5 285:1

286:11,17

288:11 297:20

pointed 251:22

253:6 283:13

287:8

points 303:14

306:22

poles 220:21

222:3

policy 216:22

portion 239:11

239:11 252:10

262:8 276:18

284:4 287:1

position 233:24

241:19 248:12

289:12 303:4

304:8

positions 267:17

possibility
304:15

possible 224:17

245:15

Post 213:21

214:2

poster 242:12

pot 219:13,13

222:23 223:4,6

223:11 269:22

power 218:20,25

219:17,19,24

220:1,4 222:20

222:24 224:14

224:20,23

225:1,14,21

226:11,11

230:21 233:16

233:19 247:10

247:11 252:5

253:10,15

254:11,12

256:20 264:6

265:4,14

266:20,21

272:19 289:21

289:22 299:14

301:19 302:17

predict 260:22

262:2

prejudgment
215:23

present 212:24

212:25 309:10

presentation
213:2

preserve 245:14

Presiding 210:17

pretty 220:23

299:3

prevent 230:1

previous 289:11

305:8,8

prices 259:17

primarily 235:6

265:10

prior 218:15

250:9,10 255:2

272:21

privilege 265:25

probable 231:25

233:2 240:18

240:22 241:1,4

241:12,13

242:4,7,9

probably 250:23

256:14 258:7

272:11 275:23

275:23 297:21

297:21

problem 218:18

289:25

procedure
214:18

proceedings
210:6 217:25

309:10,13

proceeds 224:16

224:21

process 223:8,8

produced 220:18

220:25

profile 279:8,16

profiles 279:9

profit 248:8

252:14 261:4

263:5,5 275:19

275:21 276:3

279:7 283:13

283:15,18,19

306:21

profitability
269:9

profitable 278:11

profits 236:20,22

236:23

program 230:11

projected 268:15



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

proper 215:23

271:22 294:20

proportion 252:7

prove 295:22

provide 234:1

provided 234:23

provides 214:19

282:14

providing 234:3

provision 240:2

provisions
224:18 231:16

270:21

prudence 263:23

289:13

prudent 302:12

PSC 255:14

293:9

public 210:2

211:17,17,20

211:20,22,25

212:24 213:17

213:19,24

214:1,1 226:19

267:10 271:5

274:17

purchased
253:10,14

purchasers 226:6

purpose 240:18

268:6

purposes 232:2

289:13 307:19

pursuant 271:25

put 220:5 258:8

262:11 273:7

279:2,3 290:4

P.C 211:8

p.m 212:3 308:15

P.O 211:4,9,18

211:22

Q

qualify 226:21

quantified
238:25

quantify 235:11

239:2

question 238:4

240:11 245:19

252:18 264:3

265:25 268:4

270:6,25

274:24 275:17

280:19 281:8,9

284:2 295:10

295:15 304:25

305:5,15

306:19 307:9

questions 215:4

216:24 242:16

251:10 259:25

260:2 267:25

270:7 277:1,3

280:24,25

281:6 288:4

293:5 302:25

303:2,5,8,18

quick 238:22

240:11 264:2

266:11 298:5

305:4

quickly 223:5

253:16 281:6

287:19 288:7

295:6

quite 221:22

250:20 306:7

quotation 243:16

quote 234:19,19

234:20,25

281:10 284:11

R

R 211:17 212:1

309:2

raise 258:21

raised 217:14

234:18

Raisin 278:1,3,9

rare 218:3

rate 217:24 219:6

219:8,9 221:10

224:6 231:6,9

231:13 232:20

234:11 236:23

237:9,10,14

241:5,19

245:14 251:24

252:9 253:15

258:8,9,19

261:24 262:9

262:10,23

266:1,3,6,6,12

266:17,24

268:7,9,11,22

268:24 269:2,3

269:10,12,25

271:5 272:5

279:7,7 288:13

293:25 294:5

294:21,24

295:24 300:24

301:10,18,23

302:10,19

303:24 304:2,7

304:10,19,22

305:1,18 306:6

306:11,18

ratemaking
237:4,6 250:7,8

250:17 251:23

259:12 268:4

275:7,13

287:19 293:16

293:20,21

294:9,23 295:7

295:10 296:17

298:7,13 305:8

ratepayer 258:12

258:25 259:17

287:24 302:19

ratepayers
246:16 247:9

247:13 250:8

250:14 251:6

252:24 253:14

253:21,23

254:16,17

256:5 262:16

263:22 276:18

276:19 302:20

rates 220:13

221:5,14 231:3

232:2 239:14

250:19 252:8

258:16,21,22

259:6 260:19

260:22,24

261:9,18

262:11,13,24

266:2,23

269:18 279:6

281:11 287:17

294:1,2,7,8,16

294:18 295:3

296:16,17

300:17 304:6

rate's 266:7,10

reach 249:18

reached 218:23

239:9

read 284:3

307:11,14

reading 288:7,8

288:23

real 223:25

257:20 281:6

298:5 299:17

305:4

realize 265:19

really 220:12

221:21,21

222:7 223:16

237:17 239:15

246:22 262:15

267:16 268:21

269:10,11

270:18 271:7,7

271:9,15 277:7

279:2,14,20,23

281:13,23

283:17 296:8

reason 228:4

269:3 293:24

reasonably 218:2

reasons 287:25

recall 264:23

280:15,20

288:21 304:13

305:19,25

receipts 285:20

receive 282:17

received 244:4

248:16 265:4,5

280:17 291:2

receiving 282:16

recitation 273:19

recognize 241:15

recognized
276:21 279:19

279:23,24

recommend
287:25

record 234:24

238:24 270:16

271:24 283:3,7

283:8 301:9,12

308:11,13

recording 213:3

236:9

records 241:16

299:18,19,24

302:1

recover 227:13

227:23 228:11

230:2,13,24

231:7 233:9

234:3,8 235:7

236:21 237:9

241:1,8 242:8,9

251:16 258:21

262:12,17

276:2,2 277:8

281:18,21

282:5,6,9 283:5

283:10,14

300:7,23

302:16

recovered 221:14

233:2 239:13

275:20 277:20

283:11 288:18

306:17

recovers 306:13



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

recovery 245:15

253:3 275:6

277:19 281:11

281:17,22

282:2,10 283:5

298:25 299:2

304:2,6,10

305:18,22

recurring 263:10

reduced 254:17

reduces 258:3,14

reduction 279:20

279:23 288:19

refer 299:7

reference 215:16

referenced 273:9

referred 251:17

307:4

reflected 242:25

242:25 279:24

299:22

refresh 214:17

refund 226:22

243:11

regarding 257:12

266:2

region 218:1

regulated 226:10

300:13,14,17

regulation
214:19

regulators
230:10

regulatory
210:18 212:22

216:21 229:9

231:19 232:13

232:14,15,18

232:19,21,22

237:7 242:6

286:22,23,25

287:2,4,5 299:9

300:22

rehearing 227:7

271:4,16,17,20

301:11

reimburse

285:21

reimbursed
286:2

reimbursing
286:6

related 248:20

relating 210:14

212:9

relationship
268:9,18

Relatively 288:7

relevant 232:16

273:14

reliable 218:20

218:25

relief 217:5

229:10 237:22

remediate 284:14

remember
216:15 238:20

262:1 263:2

297:5,13

remind 212:14

remotely 213:1

rent 245:19

246:2

reopen 271:24

301:9,12

repeatedly
284:22

replace 291:11

291:15

reply 214:21,25

215:9 229:18

REPORTED
210:23

reporter 213:3

307:25 309:8

represent 292:8

292:8

representing
213:8 216:8

represents
234:23

request 214:16

260:9 288:1,1

301:11

requested 212:12

303:10 305:10

requesting 217:6

require 212:18

required 236:13

252:21

requirement
231:12 266:15

266:17

requirements
225:9,13,23

226:5,7,12,18

227:4,21 233:1

reserved 298:3

residences 235:9

residential 269:4

269:21

resolved 229:5

respect 268:3

274:1 282:2,8

283:24 286:14

responding
230:5 307:9

response 212:13

215:14

responsible
267:1

rest 220:5,10,19

265:17

restaurant
285:10,17

restaurants
218:7

restoration 261:8

261:10,20,21

restore 257:7

261:16

restored 223:14

result 232:20

282:1 288:11

291:3

retail 246:8,9

248:6 284:11

retain 288:17

retroactive 237:4

237:6 250:7,7

250:17 275:7

275:13 287:19

293:16,19,21

294:8,23 295:7

295:10 296:17

298:7,13

return 236:24

237:1 268:10

279:7,25 280:3

300:25

revenue 230:13

234:21,22,24

235:8 241:2

244:23,24

245:6 248:5

250:12,13,15

253:24 254:7,8

254:15 260:10

264:15 265:12

266:15,17

268:19 273:17

273:21 278:4

278:11,13

280:12 281:19

281:25 282:8

282:12,15

283:2,21

284:11,13,23

284:24 286:4,5

287:3,21

290:25 291:1,9

291:10,12,15

292:18 295:3

296:13,14

298:21 299:13

revenues 230:17

232:23 233:4,7

233:11 235:12

235:15 236:2

239:12 240:15

248:14,15

253:20 255:18

262:20 268:9

269:7,22,23

270:1 275:12

278:7 280:16

282:11 286:10

288:17 298:16

298:17,19,25

299:4,11

revenue/expense
250:9

reversed 227:20

287:18 296:1

review 263:23

264:23 289:13

reviewing 213:2

right 212:18

227:3,21

228:20 237:15

237:16 238:4

238:16 240:8

242:5,18

243:13 247:4

247:23 248:22

251:20 252:25

253:11 256:23

259:7,20,23,23

261:4,12 262:1

265:13 278:3

286:24 289:15

290:17 293:17

295:14 296:6

297:12,12

307:18

risk 258:3,13,13

258:14 259:13

276:18 278:20

279:3,4,8,9,10

279:13,15,16

279:20,23

280:2 284:10

284:12,12,13

risks 279:21

risk-reducing
253:17

RLJ 215:18

Rmitten@bry...
211:10

road 287:16

293:24

Roam 211:12

214:6,7 267:15

281:3 286:21

288:7,22 289:1



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

289:4 290:18

290:24 292:4

292:23 293:2

293:10,17

294:14,17

295:14 296:7

297:5,12,18,25

298:5 303:9

307:17

ROE 261:3

role 254:4,6

277:11

rooms 223:17

row 272:8,11

RPR 210:24

309:24

rule 230:14,17

271:25 287:1

298:21

ruled 227:2

rules 286:15

287:9

run 219:14 220:8

244:13 258:7

running 223:9

Russ 213:12

216:7

RUSSELL 211:7

R.E 210:17

S

S 212:1

safe 234:1

safety 230:11

salaries 218:2,7

220:21

sale 224:17,25

sales 245:12,20

246:8,9 248:6,6

251:15,19

252:22 255:3

255:12,13

264:15 272:21

285:6 288:17

satisfactory
215:10

save 214:25

239:18 258:7,9

saw 254:8

saying 218:12

250:13 253:2

254:3 256:18

264:13 265:7

265:11 291:14

294:12 295:12

298:17

says 217:24

231:21 232:18

234:20 243:14

244:17 248:15

248:20 256:2

284:7 285:24

286:1,22

288:10 298:10

299:10

schedule 219:6

266:3

schedules 216:12

school 218:13

second 221:15

263:10 266:16

272:8

Secondly 248:12

see 212:23 232:8

232:11,13

238:3 242:15

243:7 254:1

256:16 259:3

259:10 262:3

265:7 277:3

284:20 285:4,5

302:2

seeing 214:13

288:4 308:11

seek 271:4

282:13 294:21

294:25 295:24

307:5

seeking 271:2

273:4 280:11

281:10,12,18

281:23,24

283:17 284:18

286:9,10

293:18 295:20

296:2,14,15,16

296:20 299:25

seeks 287:16

305:18

seen 259:18

265:1 269:13

sell 224:14 225:1

225:14,14,21

245:22,23

246:18 247:2,3

247:5 254:9,10

254:12 256:19

278:3

selling 245:4

246:17

Senior 210:18

sense 253:25

259:2 284:10

sensitive 257:3

sent 223:14

separate 214:12

September
214:15 215:16

Serious 278:19

serve 219:21

220:7,9 226:7,8

233:25 300:15

service 210:2

211:22 212:24

213:17,20

218:17 219:4,6

219:7 221:25

223:3,14,19,22

223:25 234:1,4

234:23 235:5

235:10,14

245:8 252:4

257:7 271:5

273:18

services 210:24

232:3 309:9

set 212:20 216:1

250:19,23

258:16 260:21

260:23 262:23

268:18 269:18

279:7 309:11

setting 252:8

settlement
289:17 290:3

292:4,5,24

severe 234:15

severely 234:14

279:16

shaky 284:9

share 220:14

247:9,12

shared 251:6

253:20

shareholders
252:14 256:19

259:11 276:19

sharing 248:9

253:19

sheet 309:12

shelf 278:10

shell 286:13

shift 276:21

279:22

shifts 276:17

279:21

shock 284:9

short 265:25

295:9

shorten 229:17

shortfall 254:12

275:12

shortfalls 230:13

241:2

Shorthand 309:8

show 241:20

showed 235:15

243:14

shows 236:1

side 259:14

sides 259:3,12

significance
294:13

significant
234:10 237:2

273:25 276:18

288:19 291:4

302:22

significantly
237:1 280:6

silence 212:17,19

similar 267:16

279:9 288:20

simply 251:6

272:1 273:5

278:11 284:13

290:15 306:18

307:13

single 283:4

305:19

sir 264:4 303:19

sitting 266:1

situation 224:12

230:22 234:4

236:4 247:16

256:25 272:4

286:7,8 290:4

306:23

situations 305:9

305:12

six-county
221:24

size 234:5 300:6

302:14

slept 223:16

slightly 273:12

276:22

slip 307:23 308:3

small 235:5

smart 229:3

247:23 295:13

295:13

smartly 229:11

smelt 219:14

smelter 218:4,19

219:1,5 222:15

222:21,23

smelting 217:21

snapped 222:3

222:20

sold 220:25

224:20 225:22

245:3,11,16,16

246:12,14,15

246:20 247:11



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

264:12,14,19

265:4 272:19

277:24 283:20

solution 256:22

somebody 225:2

246:20 254:10

254:13 289:6

soon 236:12

sooner 270:9

sorry 240:10

288:22

sort 229:5 259:3

267:24 271:7

274:13,17

285:5 307:4

sought 235:7

254:7 271:24

273:3 282:9

294:19

sounds 294:11

source 218:20,25

278:5,12

southeast 221:20

223:15

southeastern
257:5

Southwest
307:25

speaking 276:24

speaks 290:20

specific 232:23

299:11 301:3

specifically
228:15 298:10

spend 262:3

spends 285:19

spent 261:11

283:11

spiel 267:22

split 214:21

splitting 214:25

Springfield
220:3 234:6

300:6 302:14

ss 309:4

St 211:5,14

213:10 214:8

219:21 244:10

285:7,8

stability 257:21

278:24 279:2

stable 257:22

Staff 211:21,25

213:17,19

215:9 226:16

233:17,18,21

233:23 235:21

238:24 239:7

239:10 243:24

257:3

Staff's 244:4

248:12

standard 263:7

standards 240:11

241:15

stands 219:6

start 213:6

216:10 217:17

306:5

started 223:24

starts 306:10

state 210:1

216:22 218:3

218:11 222:11

226:9 309:3,18

statement 214:21

215:4 236:10

275:17

statements
214:18 215:8

216:4

states 268:15

stations 218:8

statute 228:6

Stenotype 309:13

309:15

STEPHEN
210:19

stepped 218:22

Steve 213:20

Stoll 210:19

238:5,13,21

239:18 251:11

251:12,20

252:16,19

253:1,11 254:1

254:20 255:1

264:2,5,11,17

265:16,22

277:4,5 278:15

288:5,6,24

289:2 290:5,22

291:19 292:19

292:25 296:25

297:9,17,23

303:1,2

stop 296:22

stopped 235:13

store 245:17,18

246:7 277:23

277:24 300:12

300:13

stores 218:8

storm 221:21,22

222:9,14

223:13 225:17

244:21 245:1

247:4,25

250:18,21

251:4 257:4

261:8,9,15,20

261:20 263:21

265:15 271:2

277:11,13

281:17 282:2

282:25 283:4,6

288:12 289:20

290:1,2 302:13

302:23

storms 230:6

236:16 261:6,8

story 292:22

straight 227:18

Street 211:18,23

streets 244:9,9

strictly 212:16

strike 237:24

strong 244:14

strongly 291:25

stuck 250:25

251:1

stuff 266:21

267:24 268:21

subsequent
231:5 298:12

305:1

subsided 223:24

Substations
220:21

success 241:18

suffered 236:7

sufficient 269:9

269:24

suggest 249:11

263:12

suggested 228:19

298:8

Suite 211:13,18

214:8

summary 237:18

supplement
307:10

supplemental
215:14

supplies 218:5

246:4

support 233:24

Supreme 238:17

238:18,19

297:10,16

sure 217:19

238:11 243:17

251:13,25

277:12

surely 296:23

surrebuttal
288:25

SW 293:11

Swearengen
211:8 213:13

system 219:10,12

222:7 231:17

231:24 232:16

233:1,9 234:6

236:25 237:12

239:3 301:2

T

T 309:2,2

table 241:7

take 224:14

245:9 252:5

259:13 261:6

265:14 266:20

266:21 268:1,5

273:18 278:20

279:10,11,13

279:15 290:11

295:22

taken 235:3

256:15 273:1

303:23

takes 285:9,10,16

285:17,18

talk 221:17

244:14 249:22

260:16

talked 255:10

280:16

talking 238:22

243:9 249:23

252:2 255:2

263:20,21

264:21 265:2

273:24 277:18

286:25 299:10

tariff 225:6,10

246:23,23

247:7,17,19

248:1,2 251:15

252:21 255:8

tariffs 251:1,2,3

272:2,25,25

taxes 218:13

tbyrne@amere...
211:6

tell 214:24

262:21 296:12

telling 271:17

ten 214:25

223:18 259:8

262:12

tens 221:4,12

302:8

ten-year 306:9



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

term 241:13

terms 263:2

278:7 280:19

terrible 226:20

244:21

territory 218:17

219:4 235:5

test 241:6,7,9

260:20 268:7

268:15,16

testified 233:17

283:7

testimony 239:6

239:7,8 265:17

265:18 288:8

288:25

thank 213:16,18

213:23 214:3,4

214:6,11 216:6

238:2,3 239:19

240:8 242:10

243:22,25

251:8,9,12

254:20 259:24

264:1 265:22

267:5,8,9 277:2

278:15,17

280:7,9,23,25

288:3,6 292:25

293:5,7 295:8

296:24 297:24

298:2 302:23

302:24 303:3,8

303:15 306:1,2

306:25 307:1

307:15 308:11

thanking 216:10

Thanks 243:23

303:3

thereof 309:12

they'd 297:20

thin 249:5

thing 215:13

221:11,15

228:7,20 229:3

230:6 238:22

247:24 257:16

257:16,18

261:21 271:4

276:13,15,24

281:24 282:23

288:9 290:17

295:23 299:3

302:6 307:3

things 216:25

221:11 227:10

228:9 230:19

237:21 241:20

241:24 267:19

268:10 270:13

270:16 271:3

273:12 290:12

290:14

think 215:22

216:20 217:7

217:10 218:9

224:12 226:11

227:6,7 229:3

229:11 232:17

233:3 238:11

240:19,20,23

241:23 242:5,9

242:16 243:8

244:15,15

250:25 255:8

256:13,14,18

257:2,15,17,21

258:2,11,12,25

260:11,16

264:17 266:4

267:4 268:1,5,6

268:12 269:13

270:3,6,9,20,24

271:2 272:7,13

272:15,25

273:4,9,23

274:2,5,13,22

274:23 275:16

276:7,13,16,20

277:22 289:4

290:12,20

291:3 292:20

295:16,16,16

295:17,18,18

295:19,21

296:3,3,4,19,20

296:21 297:20

300:4 302:16

303:15,18,25

304:8,14,16

305:2 307:5,10

307:11,24

thinking 215:7

243:2

third 217:12

263:13 264:12

264:13 289:22

THOMAS 211:3

Thompson
211:21 213:18

213:19 243:25

251:18,21

252:17,25

253:5,12 254:6

254:22 255:1,6

255:17 256:6

256:15,23

257:1,11,14,17

257:25 258:3

258:14,20

259:1,8,20,23

260:6,11,15

263:12,18

264:4,9,16,19

265:19 266:7

266:11 267:4,9

267:15,20

268:2,6 273:8

275:10 276:12

276:17,23

291:23 300:2

303:9,18,19,25

304:8

Thompson's
277:23

thought 225:12

225:23,24

226:5,12

227:11 255:11

255:12 256:13

256:21 277:25

304:25 305:5

threatening
218:18

three 216:25

219:13 222:23

223:4,20 227:2

235:18 241:24

244:10 245:2

264:8 267:21

294:24 300:3

306:12 308:4

three/two 228:2

throw 268:22

time 212:25

215:3 216:12

216:14,17

217:1 221:1,16

222:9 226:2,3

229:1,18

230:22 237:10

239:24,24

249:14 262:13

271:6 273:2

290:21 295:18

296:4 299:18

301:12 303:12

306:11 307:8

309:11,16

timeliness 299:16

timely 255:10,15

times 222:24

266:20 276:16

307:3

today 212:16

217:1 244:12

250:14 267:18

269:15 291:11

told 243:6 249:3

Tom 213:8 216:7

ton 281:16

tooth 272:10

top 261:3 276:4

283:15 286:19

topics 292:3

tornado 235:4,7

235:10,16

273:16 281:20

282:1

tornadoes 281:15

total 221:2

252:11 263:3

264:24 266:13

totally 249:4

track 270:1,17

trading 292:24

traditional
259:12

transacted
282:20

transaction
250:4 263:15

273:22

transactions
248:13,17,21

248:22,23,24

249:19

transcript 210:6

213:4 309:15

transformers
222:6

transmission
219:7 222:16

222:19 252:4

transportation
228:8

tremendous
261:15

tried 221:1 225:1

225:19 228:23

238:12,19,20

255:16 265:10

272:1 273:11

280:18,19

trouble 223:25

trucks 220:22

true 236:6 255:8

309:14

truth 236:20

299:17

try 227:13,14

237:9 260:22

267:24 268:7

268:18,19

269:25



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

trying 223:21

237:17 243:15

245:22 246:22

247:15,15

255:17 256:14

263:21 265:7

268:11 288:9

300:5

turn 212:19

224:14 236:23

turned 224:22

225:1

twice 277:24

two 221:10

223:20 225:20

227:2,9 231:13

231:14,16

240:14 241:20

243:1 263:9,17

264:22,22

266:12 272:11

273:25 276:8

292:5 306:12

308:2

two-thirds 223:6

245:2 265:14

type 270:22

typical 221:12

260:23,24

262:17

typically 231:8

231:11 234:11

260:17,18

U

uh-oh 256:2

ultimately 227:1

239:9 275:6

unable 244:20

273:17

unanticipated
281:17

unbelievable
219:20

uncollected
244:22,23,24

245:7

uncommon
304:5

understand
217:16 220:13

240:8 246:10

251:13 264:10

295:19

understanding
217:17 293:14

undertake
300:16

unexpected
247:24 253:22

253:24 261:15

285:24

unexpectedly
269:4

unforeseen 301:4

unfortunate
256:25

Unfortunately
226:15

ungenerated
234:21 282:12

282:15 283:1

283:21 284:24

286:4,10 287:3

287:21 292:18

295:2 296:14

298:17,18

unheard 221:25

Uniform 231:16

232:15 233:1,9

Union 210:12

211:3,11 212:7

213:8

unique 229:25

230:23 241:25

263:10 282:4

301:4,5

unlawful 275:14

unprecedented
222:8

unquestionably
233:16

unspecified
235:8

unspoken 274:14

unsuccessful
246:7

untimely 236:6

236:11

unusual 217:9

229:25 230:23

261:5 263:10

301:4

upcoming 304:7

upheld 228:1

298:19

urge 238:1

usage 288:13,19

use 215:2 227:23

228:9,10

237:16,17

239:5 241:13

249:16 262:17

264:7 268:15

268:15 269:18

271:19 291:8

USOA 270:19,21

usually 224:10

utilities 226:10

229:24 230:5,9

230:15 237:25

245:20 276:15

300:20

utility 230:22

232:2,3 237:21

279:6,24

284:12,13

300:13,14

305:16,17

306:13,17

V

valid 277:7

value 234:24

variable 253:7,18

259:22

vary 220:17,24

251:19 253:7

vehicle 237:16

271:8 300:9

301:5

versus 293:8

viability 218:19

view 242:3

262:21 270:5

297:20

virtually 221:23

volatility 279:13

volume 210:9

251:19

W

W 239:20 240:3

240:7 254:25

255:9,23 256:8

256:17,24

257:9,12,15,19

258:1,5,17,24

259:7,16,21,24

265:24 266:9

267:2,5 278:17

278:23 279:1

280:1,7 293:4

295:9 296:5,24

303:7 305:3,23

306:1,25

307:21

Wabash 225:20

226:11 246:14

246:15,18

247:1,11 248:8

251:5 253:24

254:19 255:13

264:12,20

265:5 272:19

wait 215:5,6

272:4

waived 214:14

wake 235:6

273:16

want 215:2,12,19

215:22 216:25

217:1,3,5

247:25 248:1

249:4 250:1,14

256:18 257:2

257:22,22

262:19 267:14

272:14 276:10

281:20 286:2

292:6,10,12,13

292:14

wanted 271:8,9

284:25 290:13

290:14 291:25

wants 257:21

278:24 279:2

warmer 291:17

warranted
244:16

wasn't 222:1

223:4 224:17

242:16 245:8

256:10,11

262:3 283:9

290:22 307:14

waste 287:24

295:18,18

296:3,4

watching 212:15

213:1

way 222:22

227:13 228:12

228:22 234:13

237:15 241:8

249:19 255:19

257:19 259:4

260:15 268:12

269:17,19

285:11,18

292:12,16

ways 277:21

279:3

weak 271:8

weather 230:14

230:17 291:5,6

298:20

week 219:15

223:18

weeks 223:20

weighed 222:19

weight 222:4

wending 228:22

went 223:2,9

225:19 227:17



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

227:19 228:23

228:24 239:3

245:1 246:25

291:13

weren't 216:16

218:17 224:9

227:3

western 228:1

284:1 293:13

296:9 307:4,6

we'll 213:6

225:12,14,15

242:7,9 252:6

262:7,11,12

292:9

we're 212:11,15

217:6 229:3,12

229:20,21

233:7,8 237:17

241:1 246:11

246:11,19

249:3 250:25

251:1 257:6

261:24 263:20

263:21 267:17

273:23 281:17

281:19 282:5

284:7 285:24

294:7 297:10

299:9,25 300:4

300:5 301:6

302:21 305:21

308:13

we've 219:3

238:2 239:14

252:3 259:18

264:20 281:16

290:16 291:3

294:6 300:22

307:11

William 210:19

215:25

willing 292:2

Wills 239:7

win 227:23

winner 257:20

258:4,6

winter 291:8,14

wires 220:21

withdraw 272:2

272:24 301:18

301:22

withdrawn
301:15

witness 239:6,7

won 227:20

229:6

word 240:18,22

242:3 243:4,18

words 234:18

243:3,3 260:21

265:8 306:6

work 287:23

worked 223:15

223:20 250:16

301:10

workers 218:2,6

220:21 257:9

works 222:23

245:22 269:17

world 237:20,23

worse 225:16

worst 222:9

wouldn't 229:7,9

234:13,13

248:25 272:3

272:17,18

277:14 278:6

292:20 297:14

297:19

written 295:6

wrong 227:3,11

233:24 271:18

271:19 298:6

298:14 305:6

Y

Y 210:20

yeah 232:17

238:10 240:17

242:5,23 258:5

259:16 297:17

year 216:13

221:3 226:1

231:13,14

236:16,18

241:6,7,9

249:17,17,25

252:11 258:9

260:20,22,23

260:24 262:2

266:14 268:7

268:16 283:13

285:7,9,12,14

285:16,25

years 222:10

228:21 249:17

259:18 261:11

262:12,12

268:15 304:13

306:12

York 244:9

you-all 303:13

$

$10 261:9

$10,000 285:14

286:2

$139 221:3

$3 289:14

$35 261:16

$35,561,503
235:22

$36 244:19

$56 236:3

0

0255 265:1

1

1 227:10 264:19

1.2 219:21,25

1:01 212:3

10 261:12 275:23

275:25

100 219:16

222:10 306:14

11 219:24 220:1

12 275:24

13 214:15

14 223:10,10

234:7 300:7

302:15

14-month 236:24

15 214:19 225:25

262:7

16-hour 223:16

17 264:25 269:1

308:6

18 225:25

182.3 231:19

242:13 244:3

286:18,22

287:5

1901 211:4

213:10

2

2 227:11 265:2

2:54 308:15

20 262:8

20th 247:20

200 211:18,23

2005 218:15,17

239:20

2006 293:7,10

2008 236:2 255:2

2009 221:8,23

236:2 249:13

249:14,18,25

250:1,1,4,11,15

250:16 251:1

255:21,21

256:10 275:12

288:12 295:4

2009-2010
288:20

2010 249:15

255:14

2011 227:8 236:9

243:1 249:16

299:20 301:25

2012 249:16

2013 210:8

212:14 214:15

215:16 243:1

210 293:11

211 211:13 214:8

22 308:7

2230 211:18

214:2

24 219:15

240-2.110(8)
271:25

25 261:17 304:13

26 307:23

26th 227:8

27th 221:8,10

224:6

29 308:4

3

3 210:9

3rd 293:12

3,800 222:3

30 214:20

31 210:8 232:17

232:17 243:14

299:8

312 211:8 213:13

314)259-2543
211:14

314)554-2237
211:5

330 293:12

36 256:19 260:4

305:11

360 211:22

213:22

3600 211:13

214:8

4

4 271:25

456 211:9

493 307:24

5

5 244:4

573)635-7166
211:10

573)751-3234
211:24

573)751-4857
211:19



 ORAL ARGUMENT   10/31/2013

www.midwestlitigation.com Phone: 1.800.280.3376 Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

6

6 275:19,22

276:1

6.69 236:24

283:13

63102 211:14

214:9

63103 211:5

213:11

650 211:18

65102 211:23

213:22 214:3

65102-0456
211:9

65102-2230
211:19

66149 211:4

7

7 219:15 244:3

248:20

70 306:13

8

8 288:10

8th 212:14

838 210:24

9

9 280:5

9th 215:16

95 224:21 247:12

252:22 253:22

253:23 254:15

256:4

95/5 253:19,20


