                       





STATE OF MISSOURI
  PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 4th day of December, 2003.

In the Matter of the Application by Aquila, Inc. for
 
)

Authority to Assign, Transfer, Mortgage or Encumber
)
Case No. EF-2003-0465
Its Franchise, Works or System        


)

ORDER DENYING STAFF’S MOTION TO FILE EXHIBITS LATE

Syllabus:
  This order denies the Staff of the Commission’s Motion to File Exhibits Late.

On November 14, 2003, the Staff of the Commission filed a Motion to File Exhibits Late.  Staff alleged that since the evidentiary hearing concluded, Staff has learned of Aquila’s intent to sell some of its regulated assets in other states.  Staff alleged that these pending sales will affect the collateral available to Aquila to collateralize its three-year term loan, so that evidence of those sales is relevant.  Also, Staff wishes to submit Aquila’s SEC 10-Q filing for the quarter ending September 30 as evidence that Aquila no longer needs its Missouri assets pledged to support the loan.

Aquila responded on November 20.  Aquila objects on the grounds that Staff cannot lay the foundation for the proposed exhibits.  Aquila also states that it cannot cross-examine the documents or their purported sponsors, and that Aquila’s due process rights would be violated if the Commission admitted the documents.  Also, Aquila states that its financial plan changes often, and that the Commission cannot reasonably admit new exhibits each time Aquila issues a press release.  Aquila further reminded the Commission that briefs are soon due, and that the parties cannot meaningfully brief the case if the record remains open indefinitely.
 
Although Commission rule 4 CSR 240-2.110(8) allows for re-opening the record to take additional evidence, such a step is not taken lightly.  The Commission agrees with Aquila that to admit it without foundation and without the opportunity for cross-examination might impinge on Aquila’s due process rights.  The Commission is satisfied that the record as submitted at the end of the hearing is sufficient to allow it to resolve this case.  There is no need to re-open it every time there is a shift in Aquila’s financial plans.  The Commission will not re-open the record in this case for the evidence Staff has proffered.

IT IS THEREFORE ORDERED:

1. That the Staff’s Motion to File Exhibits Late is denied.

2. That this order shall become effective on December 14, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, Simmons,

Forbis, and Clayton, CC., concur.

Pridgin, Regulatory Law Judge

� The Office of the Public Counsel, Intervenors AG Processing Inc., and Sedalia Industrial Energy Users’ Association, and the State of Missouri did not join in Staff’s motion, and did not respond to it.  
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