BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules

)    



REPLY TO RESPONSES OF STAFF AND PUBLIC COUNSEL 


COME NOW Laclede Gas Company (“Laclede” or “Company”) and Union Electric Company d/b/a AmerenUE (“UE”) and for their Reply to the Responses of the Staff of the Missouri Public Service Commission (“Staff”) and the Office of the Public Counsel (“Public Counsel”) state as follows.  

1.
On June 14, 2004, Laclede, UE, the Staff and the Office of the Public Counsel filed their joint Procedural Recommendations in this case in which they proposed a procedural schedule for the Commission’s consideration.  The procedural schedule was proposed by the parties in response to the Commission’s May 4th Order in this case in which the Commission determined that it was necessary to reopen this matter “to take further evidence on the issue of depreciation and net salvage treatment.”

2. As part of the Procedural Recommendations submitted by the parties,  Laclede also requested that the Commission hold in abeyance the Company’s May 14, 2004 Motion for Reconsideration, Application for Rehearing and Alternative Recommendation that Generic Proceeding be Established pending the timely completion of this proceeding.   Despite this request, Public Counsel and Staff filed responses to the Company’s May 14, 2004 pleading in which they make several assertions, a number of which appear to be aimed at preventing the Commission from making a policy determination on the important issues at stake in the proceeding. 

3. For example, Public Counsel suggests for the first time in its Response that the issues in the case may be moot because “Laclede has filed for, and received pursuant to stipulations, two general increases in the rates it charges its customers for natural gas service.”  (Public Counsel Response, p. 1).  Such belated assertions are both improper and incorrect for several reasons.  First, as the Staff itself has recognized at page 2 of its Response, the Commission can, at an absolute minimum, grant relief by authorizing Laclede to book different depreciation rates.  While such relief would need to be timed in a manner that did not unfairly penalize any party, it is simply incorrect to suggest that the Commission is powerless to take any effective action in this case.

4. Second, if Public Counsel had wanted to raise a mootness issue, the proper place and time to do it would have been at the Western District Court of Appeals during the time the Commission’s decision in the Company’s 1999 rate case was under review.  This is particularly true given the fact that both of the rate cases cited by Public Counsel had already been completed by the time oral argument in that appeal was held.  Public Counsel did not raise the mootness issue at the Court of Appeals, however, and its belated effort to raise such an issue now is not only ill-timed but directly contrary to the Court’s mandate that the Commission provide a more satisfactory explanation of the reasons for its policy in this area.  Indeed, Public Counsel’s suggestion that the Commission ignore the Court’s mandate and make a mootness determination that the Court was not inclined to make is nothing less than an impermissible attempt to change the “law of the case” that applies to this remand. See State ex rel. Alma Telephone Company, et al. v. Public Service Commission, 40 S.W.3d 381, 388-391 (Mo.App. 2001).

5. Third, the very rate case stipulations that Public Counsel mentions in its Response contain language stating that none of the parties were to be prejudiced in any manner by the terms of such stipulations in any Commission or judicial proceeding.  In addition to this standard language, however, both stipulations also contain additional provisions relating exclusively to the depreciation issue – provisions which: (a) expressly acknowledged Laclede’s appeal of the Commission’s 1999 depreciation decision, and  (b) stated that the agreements reflected therein would not be cited or relied upon by any party to prejudice Laclede’s rights to fully pursue that appeal.
  Needless to say, Public Counsel has sought to do just that with its suggestion that the Commission may prematurely terminate Laclede’s appeal by finding that the stipulated rate increases have somehow negated the Commission’s obligation to comply with the Court’s mandate on remand.

6. Finally, and perhaps most importantly, Public Counsel itself recognizes that even where an issue could be considered moot, courts will still consider and resolve the issue if it involves a question of public interest and importance that is both capable of repetition and escaping review.  State ex rel. Jackson County v. Missouri Public Service Commission, 985 S.W.2d 400, 403 (Mo.App. W.D. 1999).  It is difficult to conceive of an issue that more closely comports with this criteria than the net salvage/depreciation issue under consideration in this case.  Whether viewed in terms of its financial consequences or its potential to effect a sweeping departure from long-standing depreciation principles, the  treatment of net salvage costs has unquestionably been – and continues to be – one of the most important policy issues to have come before the Commission in the past five years.   It is also clearly an issue that is capable of repetition, as demonstrated by its repeated emergence as a major issue in rate case after rate case.  And for five years now it has escaped final judicial review – a circumstance that Public Counsel would apparently like to perpetuate with its suggestion that the Commission take it upon itself to ignore the explicit mandate of one of this state’s appellate courts.  In short, if there was ever an issue that merited resolution under traditional mootness principles, this is it.

7. In fact, both Public Counsel and Staff reveal why this is an especially appropriate time for the Commission to reconsider this issue when they observe that there is only one member of the current Commission who participated in the 1999 decision, and a Commissioner who, at that, expressed disagreement with the decision.  In view of these considerations, this is an ideal time for the Commission to evaluate this issue anew and place its own stamp on this important question of regulatory policy.  Moreover, this is an ideal forum for accomplishing that goal in a careful and considered manner given its uncluttered focus on an highly technical issue that can only benefit from an in-depth review.

8. For its part, the Staff acknowledges that the present Commission is entitled in this remand proceeding to inquire directly of the witnesses to secure a full understanding of the technical issues involved in this case, and further recognizes that the Commission could issue an order allowing Laclede to book different depreciation rates.  (Staff Response, pp. 1-2).  However, the Staff castigates Laclede for expressing concerns in its Motion for Reconsideration regarding the degree to which the Commission has given meaningful consideration to adopting the Company’s position as one of the alternatives for resolving this case.  (Staff Response, p. 1).  Laclede’s concerns were not, of course, prompted by its experience with any particular group of Commissioners, but by its cumulative experience over the past five years in which requests for adoption of its position have been turned aside on at least five occasions with relatively little explanation.    That said, however, Staff’s criticisms of Laclede for raising a concern over whether the Company’s position has or will be fully considered might be more convincing if the Staff did not subsequently assert on the very same page of its Response that the error described in the Court of Appeals’ ruling cannot be “cured by ruling for Laclede.”   (Staff Response,  p. 1).  Contrary to Staff’s other representations, such a comment could be misconstrued as a suggestion that there is only one potential, pre-determined outcome to this case.

9. Both Laclede and UE, however, take Staff at its word that such is not the case.  Indeed, it is clear under both the Court’s opinion and Missouri law, that so long as the Commission acts in accord with due process of law it is free to take whatever lawful and reasonable action it deems appropriate to resolve this matter in a manner that can be supported by the record.  See State ex rel. GTE North, Inc. v. Public Service Commission, 835 S.W.2d 356, 361-363 (Mo..App. W.D. 1992).   Moreover, by recommending a procedural schedule, the parties have presented the Commission with an avenue for accomplishing that goal.                                               


10.
In view of these considerations, Laclede and UE do not believe it would serve any purpose to respond to the other pejorative assertions that the Staff has made but not substantiated in its Response to the Company’s Motion for Reconsideration.  Instead, Laclede and UE would simply urge the Commission to adopt the procedural schedule that was jointly recommended by the parties on May 14, 2004, so that the important matters in this case can be fully considered by the current Commission.
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�See paragraph 6  of the November 16, 2001 Stipulation and Agreement in Case No. GR-2002-629 and paragraph 7 of the August 20, 2002, Stipulation and Agreement in Case No. GR-2002-356.
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