BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Aquila, Inc., for
)

specific confirmation or, in the alternative, issuance 
) 

of a certificate of convenience and necessity

)

 

authorizing it to construct, install, own, operate,

)  Case No. EA-2005-0248

control, manage, and maintain a combustion turbine
)

electric generating station and associated electric
)

transmission substations in unincorporated areas
)

of Cass County, Missouri near the town of Peculiar.
)

Prehearing Brief of the Office of the Public Counsel


Having reviewed all of the prehearing pleadings of the various parties in this case and having attending the local public hearing held by the Missouri Public Service Commission (Commission) in Harrisonville, Missouri on March 15, 2005, the Office of the Public Counsel (Public Counsel) offers the following legal analysis and commentary regarding the relief requested in this matter.  

In short, Public Counsel believes that Aquila, Inc. (Aquila or Company) currently possesses a valid certificate of convenience and necessity that provides Aquila with all of the regulatory authority needed to construct an electric generation facility on the South Harper tract of unincorporated Cass County.  The issue of whether or not Aquila has the proper zoning authority to construct such a power plant in this portion of Cass County is a matter beyond the Commission’s authority.  

Unfortunately, Aquila is attempting to place the Commission in the middle of a local zoning dispute and no reason exists for the Commission to take sides in this dispute.  It is neither within the Commission legal authority nor good public policy for the Commission to interject itself into this local land use dispute.  Therefore, Public Counsel urges the Commission to reject Aquila’s invitation to issue any specific “confirmation” or “clarification” regarding the South Harper power plant.  Furthermore, if the Commission decides to issue any order in this case, it should avoid asserting any planning and zoning authority over Cass County, and should further disclaim that any such order is a predetermination of ratemaking issues which are likely to be litigated in other cases regarding the value of the combustion turbines involved with this power plant.  


Public Counsel has reviewed the past Commission orders filed by Aquila on February 25, 2005, and concludes that Aquila already possesses all of the Commission authority necessary to construct whatever electric facilities it needs in order to provide safe and adequate service to the public, pursuant to Commission Order No. 9,470 (1938).  


Aquila’s request for additional, “specific” authority to construct a specific power plant within this area is completely unnecessary and inconsistent with Missouri law.  In State ex rel. Harline vs. Public Service Commission, 343 S.W.2d 177 (Mo. App. 1960), a Missouri Court of Appeals addressed the issue of whether a public utility must obtain an “additional certificate of convenience and necessity” in order to construct specific facilities within a territory that has already determined to be within a valid certificate area for public convenience and necessity.  Ibid. at 180.  In that appeal, the Court found that the Missouri Public Service Company (Aquila’s predecessor) already held a valid certificate which had been issued in 1938 (the very certificate now being discussed in this case), and thus the Court denied any further relief to the Appellants:


It is our determination that the 1938 certificate of convenience and necessity conferred authority upon the company to construct the proposed transmission line, and that the law required no additional authorization from the Commission.

Id. at 185.

Aquila’s request for a “clarifying order” is an invitation for the Commission to act outside of its lawful authority.


Aquila’s request for an additional, overlapping, specific authorization or “clarification” in this matter is nothing more than an attempt to bypass Cass County zoning authority by placing the Commission in the middle of a local dispute that is not within the Commission’s authority to determine.  This Commission has previously recognized that a public utility must comply with local zoning requirements in addition to complying with proper certificate boundaries.  Missouri Power & Light Company, 18 Mo. P.S.C.(N.S.)116 (1973).  The Commission emphasized the requirement that a public utility comply with municipal zoning requirements before the construction of any electric facility.  Id.  

By its own conscious decision, Aquila has placed itself in the awkward position of beginning construction on a power plant in the hope that a subsequent favorable determination regarding the proper zoning on the South Harper tract will be forthcoming.  Although Aquila initially filed a rezoning application regarding this particular tract before the Cass County Planning and Zoning Commission on October 25, 2004, Aquila subsequently withdrew this application.  Aquila then proceeded to commence construction of combustion turbine generating units on a site that is clearly zoned for “agricultural purposes” only by Cass County, Missouri.  Even if the Commission believes that it has some authority to issue an additional, specific certificate or “clarification” in this matter, it should feel no urgency to do so simply because Aquila decided to plow ahead with construction and “roll the dice” with regards to its legal authority to override local zoning laws.  The Commission has no responsibility to provide cover to Aquila for its risky management decision to “build now and ask permission later”.   


Aquila has referenced a Judgment from Cass County Circuit Judge Dandurand issued in Case No. CV104-1443cc on January 11, 2005 which addresses the local zoning dispute.  This order is currently on appeal, has been briefed before the Missouri Court of Appeals, Western District, in Case No. WD64985, and is scheduled for oral argument on April 14, 2005.  The issues on appeal regarding Judge Dandurand’s order surround the relevance of a specific zoning statute -- Section 64.235 RSMo 2000.  In Public Counsel’s opinion, the relevance of this statute to the Commission’s authority to override local zoning authority is unclear.  Regardless of its validity, nothing in Judge Dandurand’s order invalidates or calls into question any past Commission decision.  It would be unwise for the Commission to attempt to exercise any purported authority under this statute, thus interjecting itself into a local zoning issue, prior to a final legal determination regarding the effect of this statute by the Missouri court system.  


First of all, Section 64.325 states that no improvement should be constructed pursuant to this statute without first submitting proposed plans to the county planning board or receiving some waiver from that requirement.  No such request proposing a plan or a request for waiver has been made pursuant to this statute.  Moreover, the exemption noted in the last section of this statute appears to apply to only those public improvements that are proposed by municipalities or other public authorities (not by public utilities), and thus such an exemption is beyond the authority of the Commission to recognize in this particular case.  Section 64.235 is not an attempt by the State Legislature to allow the Missouri Public Service Commission to step in and override the planning and zoning authority of Cass County with regard to the facilities built (after the fact) by a public utility such as Aquila.  The Commission should avoid taking any action purportedly under the authority of this particular statute, or it should at least wait to do so until the appellate courts have provided their interpretative guidance on this confusing issue.  

In a separate ongoing Commission case related to the same combustion turbine project (Case No. EO-2005-0156), Public Counsel has taken issue with the value that Aquila has placed on the combustion turbines in question.  In fact, Public Counsel believes that Aquila has greatly over-valued these turbines and is in strong opposition to Aquila’s request in that case to receive any predetermination of the proper value of these turbines.  It is expected that this matter will be fully litigated in Case No. EO-2005-0156.  Public Counsel believes that this is an issue of great public importance and is continuing to conduct discovery and prepare testimony on this matter.  Public Counsel has also not finished its analysis regarding whether the South Harper tract is the best location for these combustion turbines to be placed from a ratemaking perspective.  Therefore, if the Commission issues any order in Case No. EA-2005-0248, Public Counsel urges that such an order disclaim any predetermination of ratemaking decision related to this project.
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