
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application of Union
)

Electric Company (d/b/a AmerenUE) for
)

an order to authorizing the sale, transfer
)


and assignment of certain Assets, Real
)

Estate, Leased Property, Easements and  
)

Case No. EO-2004-0108

Contractual Agreements to Central Illinois 
)

Public Service Company (d/b/a AmerenCIPS)
)

and, in connection therewith, certain other
)

related transactions.
)

REQUEST FOR RESONABLE TIME TO REVIEW

SUPPLEMENTAL SURREBUTTAL TESTIMONY AND TO RESPOND


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and respectfully requests a reasonable amount of time to review the Proposed Supplemental Surrebuttal Testimony of Mr. Gary Weiss on behalf of Ameren.  In support of its request Staff states:

1.
Staff received this Motion late in the afternoon of March 23, and will have no or very limited time to review and evaluate the Motion and attached testimony prior to the start of the hearing as hearing preparation requires all of Staff’s efforts on this final day prior to the start of the hearing.  Staff has received no workpapers or other documents that support this supplemental surrebuttal testimony or that Mr. Weiss relied upon to prepare his supplemental  surrebuttal testimony.

2.
Ameren requests that the Commission grant filing of this testimony for good cause.  Staff opposes granting this request for good cause because there is no good cause.  The Company became aware on March 12, more than a week ago, that Staff had, and still has, concerns about the completeness of the information that the Company has presented to the Commission for decision in this case.  Yet the Company delayed until one day prior to hearing to submit additional information.

3.
Staff submits that the evaluation contained in this testimony should have been done by the Company and included in its Direct filing as required by Commission rule 4 CSR 240-2.130(7)(A).  This rule sets out the procedure that the Commission has established for full development of contested cases before it for decision.  This rule requires that the Company file its entire case-in-chief in Direct.  “Direct testimony shall include all testimony and exhibits asserting and explaining that party’s entire case-in-chief.” (emphasis on the imperative added).

4.
Commission rule 4 CSR 240-2.130(8) forbids the filing of supplemental prepared testimony unless ordered by the presiding officer.  This requirement permits the Commission and all Parties to review the testimony and become informed of all issues early in the process.  Late filing of testimony deprives the Staff of the opportunity to develop its case, and deprives the Commission of the benefit of that full development of the issues.  

5.
Staff generally does not oppose Commission receipt of relevant information that helps the Commission decide the issues in a case so long as parties have a fair opportunity to review and respond to such information.  The Commission’s procedures generally allow parties a fair opportunity to respond and permit adequate time to conduct discovery and prepare cross so the record will reflect the various views on the issues before the Commission.  

6.
Late filing of this testimony limits opportunity to review and respond to this testimony.  Additionally, testimony may be filed late by a party to frame or characterize an issue to further a party’s interest rather than to provide information that helps the Commission decide the issue.  

7.
Ameren did not discuss its intended filing of supplemental surrebuttal testimony with the Staff before its filing of this testimony so as to seek a mutually agreeable accommodation.  Granting this motion for good cause encourages a Company to fail to develop its case or not address issues until Staff raises the issues.  Late filing also denies Staff and other parties the opportunity to review, analyze and respond to the additional information in the orderly fashion required by Commission rules.

8.
Staff submits that Ameren’s supplemental surrebuttal filing supports Staff’s contention that Ameren’s analysis concerning the impacts of the transfer on AmerenUE has been shallow and remains inadequate for the Commission to make a finding that the transfer is not detrimental to the public interest.

9.
The Company suggests that expedited treatment will allow the parties orderly preparation for the upcoming hearings.  The Commission, the Staff and intervenors have already been denied that opportunity by the Company’s failure to file its entire case in chief in its Direct testimony, or even in its surrebuttal which also is not condoned by the Commission’s rules. 

10.
Staff notes that the bulk of this testimony is a result of matters raised in settlement negotiations and some of the testimony is actually based on information given to the Company by the Staff in the course of those negotiations, but this alone is not the basis of the Staff’s concern about the Company’s filing of supplemental surrebuttal testimony at this late date.   

11.
Fillings of this nature disadvantage the Commission, the Staff, the Office of the Public Counsel and the intervenors.  Staff to date has not filed a pleading seeking a dismissal of the Company’s case based on the Company’s violations of 4 CSR 240-2.130(7)(A) and State ex rel. AGP Processing Co. v. Public Serv. Comm’n, 120 S.W.3d 732 (2003), with a request that the Commission order the Company to file its entire case in Direct testimony.  Nonetheless, the Staff is not aware of whether the Company may seek to file additional supplemental surrebuttal testimony or will seek to supplement its case at hearing or in its briefs to the Commission.  

WHEREFORE, the Commission should not grant this request based on good cause where no good cause exists, and the need for the filing is the Company’s lack of reasonable and prudent action to prepare its case for presentation to the Commission.

 The Staff requests that Commission direct Ameren to immediately provide Staff all workpapers or other documents that support this supplemental surrebuttal testimony and all documents that Mr. Weiss relied upon in preparing his supplemental surrebuttal testimony.  Staff should be afforded twelve days from the date of the Commission’s decision to accept this supplemental surrebuttal testimony to conduct discovery.  The Staff should be permitted two days to submit data requests to the Company from the date the Commission accepts the supplemental surrebuttal and the  Company should be ordered to respond to discovery requests no longer than ten days after receipt.  The allocation of liabilities issue can then be scheduled for a new hearing time.
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