BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the tariff filing of The

)

Empire District Electric Company
 

) 


to implement a general rate increase for

)
Case No. ER-2004-0570

retail electric service provided to customers
)


in its Missouri service area.


)

Public Counsel’s Statement of Positions

Comes Now the Office of the Public Counsel (Public Counsel) and hereby files its Statement of Positions on the List of Issues filed today by the Commission’s Staff (Staff) states as follows:

1.
What capital structure is appropriate for Empire?

Public Counsel: Common Stock Equity   
 $379,625,363.00 
(49.61%)




 Preferred Stock 

 $  48,115,245.00    
(  6.29%)




 Long Term Debt

 $337,427,748.00  
(44.10%)

2.
What return on common equity recommendation is appropriate in estimating Empire’s cost of common equity?

Public Counsel: Public Counsel’s Discounted Cash Flow analysis supports a return on equity of 8.96%-9.41%.  

(See Allen’s Direct; Rebuttal; Surrebuttal, All)

3.
What embedded cost of debt is appropriate for Empire?

Public Counsel further recommends that the Commission find that the cost of long-term debt for Empire is 7.23%, and that the preferred stock cost rate is appropriate for Empire is 8.83%.   

4.
Energy Center Units 3 & 4 Construction Cost: What is the appropriate level of construction costs to be included in rate base for Empire’s Energy center Unites 3 & 4?

Public Counsel: Public Counsel recommends that cost overruns of approximately $3,885,758 associated with a portion of its Energy Center 3 and 4 construction project be disallowed.  These costs were the result of Empire’s imprudent actions related to planning failures and its abandonment of a performance bond requirement of the original contract with Patch Construction, the construction company hired for the project.  Accordingly, Public Counsel recommends that $158,510 of booked depreciation expense related to the cost overruns amount be removed from the depreciation reserve account in the determination of Empire's rate base.  In addition, $11,872 in legal costs associated with litigation between Empire and the Patch Construction companies and principals should be disallowed.  

(See Robertson’s Direct, pp. 14-17; Rebuttal testimony, pp. 1-2; Surrebuttal, All) 

5.
Deferred tax balances

(a)
Post-Retirement Benefits Other than Pensions ("PBOP"): Should cost of service be increased too compensate for Empire's inability to obtain full deductibility of its contributions to its Voluntary Employment Beneficiary Association ("VEBA") plan for management?

Public Counsel: Public Counsel supports the position of Staff.

 

(b)
Alternative Minimum Tax ("AMT"): Should cost of service be increased to reflect payment by Empire of AMT?    

Public Counsel: Public Counsel supports the position of Staff.

6.
Depreciation: How shall the depreciation for plant accounts be calculated?  


(a)
Should life span be applied to production accounts?

No.  Empire’s generation unit terminal retirement dates are not credible and unrealistically short.

(See Majoros’s Direct, p. 9-10, 60-66; Rebuttal, pp. 25-35)


(b)
Should the Commission use the whole-life or the remaining life technique? 

Public Counsel: Empire's present rates are straight-line whole-life depreciation rates, and notably they do not include a net salvage factor in the calculations.  The Commission should continue to require Empire to set its depreciation rates by using the "whole life" method of depreciation.  Public utility depreciation expense is typically straight-line over the asset's service life, which results in an equal share of the cost of assets being assigned or allocated to expense each year over the service life of the assets.  A service life is the period of time during which depreciable plant [and equipment] is in service.  Public Counsel recommends a $29.1 million annual depreciation expense, which will result in a $0.4 million decrease from annual depreciation expense in current rates.  

(See Majoros’s Direct, All)

(c) 
How should the cost of removal net of salvage component be treated?

 

Public Counsel: Cost of removal net of salvage should be treated as a specific identifiable allowance, reflecting Empire’s actual, recent experience with the cost of removal/net salvage. Returning the net salvage component to depreciation rates, as proposed by Empire is unreasonable because it would produce excessive depreciation expense, a borrowing of funds from ratepayers without any obligation to pay back those funds.

(See Majoros’s Direct, All; Rebuttal, pp. 1-25)

7.
Fuel and Purchased Power/Interim Energy Charge (“IEC”): What is the appropriate level of total Company on-system fuel and purchased power expense, and what cost recovery method should be used in this case?

Public Counsel: The appropriate mechanism is the traditional inclusion of an amount for fuel and purchased power to be used in a fuel run to establish electric rates for Empire.  In this proceeding, the appropriate price of natural gas to use in the establishment of rates is $4.68 per MMBtu.  This price for natural gas, along with other fuel costs and coupled with Staff's purchased power estimate, should be used in Staff's fuel run to determine the appropriate level of expense for the purpose of determining the revenue requirement for Empire in this case.

(See Busch's Direct; Rebuttal; Surrebuttal, All)


(a)
What natural gas price should be used in determining permanent rates?

Public Counsel: In this proceeding, the appropriate price of natural gas to use in the establishment of rates is $4.68 per MMBtu.  

(See Busch's Direct; Rebuttal; Surrebuttal, All) 

(b)
May the Commission lawfully order an IEC absent a unanimous stipulation and agreement?  


Public Counsel: No, an IEC would constitute illegal single-issue and retroactive ratemaking.  UCCM v. PSC, 585 S.W.2d 41 (Mo. banc 1979).

(c)
If yes to (a) above, should an IEC for Empire be implemented in this proceeding?  If so, at what floor and ceiling levels?  How should an IEC be structured?  How should the charge be designed?

 

Public Counsel: Legal issues aside, an IEC would also constitute bad public policy in that it would lower Empire’s business risk at the expense of consumers and weaken the incentive for Empire to prudently procure fuel and purchased power.

(See Busch’s Rebuttal, All)

8.
Payroll O&M Factor: Should the payroll O&M factor be calculated using a three-year average or a five-year average?   

Public Counsel: Public Counsel supports a 5-year average (See Bolin’s Direct, pp. 3-4)

9.
Energy Center 3 & 4 O&M: Should cost of service include annual turbine inspection costs and long-term (twenty-year accrual) inspection costs for the recently installed Energy Center Unites 3 & 4?

Public Counsel: Public Counsel supports the position of Staff.

10.
Is it appropriate to include in cost of service an amount for annual inspections of Empire’s generators?  If so, what amount should be included?  

Public Counsel: Public Counsel supports the position of Staff.
11.
Tree Trimming: What amount should be included in cost of service to reflect ongoing tree trimming costs? 

Public Counsel: Public Counsel supports the position of Staff.
12.
Rate Case Expense: Should the costs of retaining Empire consultants Mr. Pfeifenberger and Dr. Vander Weide be included the rate case expense reflected in cost of service? 

Public Counsel: Public Counsel supports the position of Staff.
13.
Enron Legal Fees: Should the legal fees associated with the settlement of a dispute with Enron be included in cost of service?

Public Counsel: Public Counsel supports the position of Staff.
14.
Incentive Compensation: Should all costs associated with incentive compensation be included in cost of service?  If not, what costs/amounts should be excluded?

Public Counsel: Public Counsel supports the position of Staff.
15.
Stock Options  

(a)
Should the cost of stock options be expensed before they are exercised?

Public Counsel: Public Counsel supports the position of Staff.
(b) 
Should the cost of stock options be included in cost of service?
Public Counsel: Public Counsel supports the position of Staff.

16.
Low-Income Customer Weatherization Assistance Programs: Should an amount for low-income customer weatherization assistance programs be included in cost of service?  If so, what amount should be included?

Public Counsel: OPC generally supports DNR's proposed low-income weatherization program although it should be funded at the level of $90,000 per year instead of the $181,250 level proposed by DNR.  

(See Kind's Rebuttal, All) 

17.
Energy Efficiency Programs: Should an amount for energy efficiency programs, specifically a lighting program, a residential appliance and HVAC rebate program, and a commercial customer energy audit program, be included in cost of service?  If so, what amount should be included?
Public Counsel: Lighting (Change a Light, Change the World) Program - OPC supports this program although it should be funded at the level of $17,500 per year instead of the $35,000 level proposed by DNR.

Appliance and HVAC Rebate - OPC supports this program although it should be funded at the level of $50,000 per year instead of the $100,000 level proposed by DNR.

18.
Wind Energy Assessment: Should an amount for wind energy assessment be included in cost of service?  If so, what amount should be included?
Public Counsel: OPC supports this program with funding of a one-time $80,000 expenditure proposed by DNR.  

19.
Pensions: What is the appropriate method of determining pension expense for inclusion in the cost of service?

Public Counsel: Public Counsel recommends that Empire's annual pension cost be set at its ERISA minimum required funding level of zero.  Further, Empire has a prepaid pension balance that should be included in the determination of rates going forward.  The prepaid pension balance, along with an offset for its associated deferred income taxes, as calculated and shown in the testimony of MPSC Staff witness, Mr. Doyle Gibbs, should be included in Empire's rate base determination.  An annual expense amortization of the prepaid pension balance, also calculated and shown in the testimony of Mr. Gibbs, should be allowed.  

(See Robertson's Direct, pp. 3-14; Rebuttal testimony, pp. 3-19) 

20.
Late payment charge: Should Empire’s late payment charge be calculated based on a single percentage?  If so, at what level?

Public Counsel: Public Counsel supports the position of Staff.

21.
What is the appropriate allocation of any increase in revenues to customer classes?

Public Counsel: The Commission should adopt the cost of service results indicated by Public Counsel witness Meisenheimer's class cost of service study as a guide in setting rates.  Class revenue responsibility should be set to combine a revenue neutral class shift toward each class's cost of service with a proportional increase or decrease needed to reach the marginal revenue requirement.  The shifts should be adjusted to ensure that under the combined impact no class receives a decrease when another receives an increase.  The combined impact for various assumptions and revenue requirement levels are shown in line 26 and line 30 of Schedule 1, page 2 and Schedule 2, page 2 of Ms. Meisenheimer's 10/4 Direct testimony.  In the event that the Commission rejects Public Counsels position, then the Staff recommendation is preferable to either Praxairs's or the Company's position.  

(See Meisenheimer’s 9/27 & 10/4 Direct; Rebuttal; Surrebuttal, All)   

(a) What is the appropriate demand allocation factor to allocate generation and transmission capacity costs to the customer classes?

Public Counsel: See Meisenheimer’s 9/27 Direct, pp. 5-6; Surrebuttal, pp. 2-3 and Schedule 5.

22.
What are the appropriate adjustments to the rate components for each of the various rate schedules?

(a) Summer/Winter Differential: What changes in rate design regarding the summer/winter rate differentials should be implemented in this case?

Public Counsel: Public Counsel takes no position on this issue at this time.

(b) Customer Charge: What changes in customer charges should be implemented in this case?

Public Counsel: For Residential and the SGS classes, the customer charge and volumetric rates should increase in equal percentages to reach the class revenue requirement with the condition that any customer charge increase be capped at $1.00 in achieving the class revenue requirement.   

(See Meisenheimer’s 10/4 Direct, pp. 6-7)

(c) Substation Credit: What substation credit should be implemented in this case for customers on the LP rate served at transmission?

Public Counsel: Public Counsel takes no position on this issue at this time.

(d) Facility Charge: Should a facility charge for customers on the Large Power, General Power, Total Electric Building, and Power Feed Mill rates be implemented to collect a part of the fixed demand cost?

Public Counsel: Public Counsel takes no position on this issue at this time.

(e) IEC Charge: What is the appropriate basis for determining the IEC charge for each customer class?

Public Counsel: The Commission lacks the legal authority to approve an IEC absent unanimous agreement of the parties.






Respectfully submitted,






OFFICE OF THE PUBLIC COUNSEL









/s/ John B. Coffman
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