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Public Counsel’s Response to Union Electric Company’s 

Motion to Dismiss


COMES NOW the Office of the Public Counsel (“Public Counsel”) and submits this Response to the Motion to Dismiss filed by Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”) on July 12, 2002, and received by Public Counsel on July 17, 2002.  In short, Public Counsel would not oppose a dismissal of this case by the Missouri Public Service Commission (Commission), provided that, in so doing, the Commission does not grant Company any further authority to participate in the Midwest Independent System Operator (Midwest ISO) that it has not already granted.  In support hereof, Public Counsel states as follows:


1.
In Case No. EO-98-413, the Commission approved a Stipulation and Agreement which included a condition intended to ensure that the Commission would continue to have authority over Company’s participation in independent transmission organizations.  The conditions contained in that Stipulation and Agreement require Company to seek permission from the Commission before it withdraws from the Midwest ISO.  Although Company made a decision to withdraw from the Midwest ISO in late October 2000, it did not initiate this case requesting permission from the Commission until June 11, 2001.  In its Application, Company asks permission to withdraw from the Midwest ISO “in order to participate in the Alliance RTO.”  Ibid., pp. 13-14.  

During the evidentiary hearing held in this case, Company claimed that the Commission could not prevent the withdrawal, and its witness David Whiteley stated, “I don’t think it’s reversible in the near term.”  (Transcript 83).  Public Counsel argued that Company’s actions in delaying the filing of this case constituted a violation of the Commission’s Order in Case No. EO-98-313, and requested that the Commission consider seeking penalties for this violation.  


2.
In its July 12, 2002 Motion to Dismiss, Company discusses its new plans to indirectly participate in the Midwest ISO through a new independent transmission company, GridAmerica.  Company’s Motion to Dismiss states a new position regarding the reversibility of its “withdrawal,” stating “UE’s withdrawal from the Midwest ISO has not been legally effectuated.”  Ibid., p.7.  Company further states that the dismissal of this proceeding would “preserve the prior authorities provided to UE by the Commission for UE to transfer functional control of its transmission assets and to participate in the Midwest ISO, albeit now through GridAmerica under Appendix I of the Midwest ISO Agreement.”  Ibid., p. 7.  (emphasis added)


3.
Public Counsel agrees that Company’s withdrawal from the Midwest ISO has not been legally effectuated.  However, Public Counsel believes that in any dismissal of this case the Commission should not allow any implication that such a dismissal would grant Company any authority it has not already been granted to participate in another transmission organization, including participation in GridAmerica.  

4.
AmerenUE and its parent company, Ameren Corporation, have consistently pursued initiatives at the federal and state levels that would facilitate the transfer of generation and transmission investments to AmerenUE’s unregulated affiliates.  AmerenUE sponsored Missouri legislation for two years in a row that would have removed this Commission’s jurisdiction over the transfer of transmission assets to non-regulated affiliates.  During the 2001 legislative session, UE was the primary sponsor of the “Genco bill” which would have facilitated the transfer of transmission and generation assets to an unregulated affiliate.  Ameren’s latest initiative in this area is to propose the formation of a transco named the GridAmerica Three that, according to a letter filed at FERC on June 20, 2002, includes terms of an agreement between National Grid and three transmission owners (including Ameren Corporation) that “provides a mechanism for the Grid America Three to divest their transmission assets to Grid America.”

In Attachment 1 to its Motion to Dismiss, Ameren Corporation, along with other participants, states in a letter the Federal Energy Regulatory Commission (FERC) that it has already taken “the first step” in requesting authority to transfer functional control of certain transmission facilities to GridAmerica.  (Attachment 1, July 3, 2002 letter, p. 5.)  Hopefully, this step will not lead to an “irreversible” commitment prior to approval of the Missouri Commission.
WHEREFORE, Public Counsel respectfully requests that, if the Commission dismisses this proceeding, it should do so without granting Company any additional ISO/RTO authority, or in the alternative, the Commission could request that Company present evidence in support of its plans to transfer functional control of its transmission facilities to GridAmerica, if it wishes such authority.  
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