BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In re: Application of Union Electric Company
)

for Authority to Participate in the Midwest
) 


ISO through a Contractual Relationship

)
Case No. EO-2003-0271

 

with GridAmerica




)


PUBLIC COUNSEL’S RESPONSE TO MOTION FOR

 ADOPTION OF EXPEDITED PROCEDURAL SCHEDULE

COMES NOW Office of the Public Counsel (Public Counsel) and for its Response to Motion for Adoption of Expedited Procedural Schedule states as follows:


1. On February 4, 2003, Union Electric Company d/b/a AmerenUE (“Company”) filed an Application requesting authority to participate in the Midwest Independent Transmission System Operator, Inc. (Midwest ISO) through a contractual relationship with GridAmerica.  Although Company did not cite specific authority by which the Commission should review this Application, Public Counsel believes that Commission approval is required at least by the following:

a. Section 393.190 RSMo 2000 requires that any transfer of control over transmission assets be approved by the Commission, and

b. The Commission’s order approving a Stipulation and Agreement in Case No. EO-98-413 requires Commission approval prior to Company’s withdrawal from the Midwest ISO.  Company filed a withdrawal application in Commission Case No. EO-2001-684; however, the Commission never granted permission to withdraw from the Midwest ISO.  Ultimately, the Commission dismissed Case No. EO-2001-684, effective November 24, 2002, without granting any requested relief.  


2. The Application requested in the instant case is essentially a request to withdraw from the Midwest ISO and enter into a new relationship with an intermediary for-profit Independent Transmission Company (ITC), GridAmerica.  The “contractual arrangement” with GridAmerica would add a new layer of complexity to past relationships between Company and the Midwest ISO and could create a variety of new relationships for the Public Service Commission (Commission) to oversee in the future.  Company filed its Application in this case nearly three months after the order that informed Company that it would be required to file such an application if it wished to request participation in the Midwest ISO through membership in GridAmerica.  Public Counsel is not convinced that Company “could not file this Application at that time” simply because the FERC had not yet acted on Company’s request to participate in the Midwest ISO through GridAmerica.  There was no prohibition preventing Company from simultaneously requesting approval from the Missouri Public Service Commission.  Several simultaneous requests (at FERC and the PSC) for approval of mergers and acquisitions have occurred in recent years beginning with UE’s request in Case No. EM-96-149.


3. Public Counsel has expeditiously initiated discovery in this case and through this process seeks to better understand the nature of the proposed “contractual relationship” with GridAmerica and understand how the Public Service Commission would be able to monitor this new proposed arrangement.  AmerenUE has not yet responded to any of the data requests that Public Counsel submitted 17 days ago.  Some of these data requests were simple requests for information that has already been provided to Public Counsel in previous Commission cases.  In particular, Public Counsel Data Requests Nos. 508 and 509 stated that "your answer to this DR may simply refer OPC to the information that AmerenUE has already provided to OPC in response to OPC DR No. ... in Case No. EC-2002-1.  UE's failure to expedite their responses to any of these data requests limits Public Counsel's ability to address the complex issues in this case on an expedited basis.


4. Analyzing whether this new proposed structure would be in the public interest will likely involve an in-depth analysis.  At a minimum, the record in this case should include a properly structured cost/benefit analysis that would allow the Commission to determine whether or not the proposed relationship with GridAmerica would be more beneficial to the public than the current direct relationship with the Midwest ISO which this Commission has already approved.  On January 23, 2002 Public Counsel advised AmerenUE: (1) of our view that such a study is necessary and (2) that we are willing to work expeditiously with the Company in determining the framework of such a study.


5. On February 13, 2003, Company filed its Motion for Adoption of Expedited Procedural Schedule, proposing a schedule that Public Counsel does not believe would be realistic or adequate to allow for a complete analysis and litigation of the complex issues at hand.  Company’s proposed deadline for rebuttal testimony (March 10, 2003) would not even be adequate to allow for two rounds of data request discovery.  A hearing date to be held in less than a month from now is far from adequate to provide the parties of this case with adequate due process.


6. Public Counsel has additional concerns with the Company’s proposal that a deadline be established for submitting data requests to Company.  Although the record of any case should be closed at the conclusion of an evidentiary hearing or shortly thereafter, an early deadline for discovery is not in the best interest of providing the Commission with the information that would help it determine if the Application is in the public interest.  With regard to the Staff of the Commission and the Public Counsel specifically, these parties have an on-going statutory right and responsibility to conduct discovery within and without specific docketed cases, and thus these rights should not be infringed.  


WHEREFORE Public Counsel respectfully requests that the Commission adopt a procedural schedule in this matter no more expedited than the schedule proposed by the Commission Staff.  Furthermore, if the Commission adopts an expedited procedural schedule, it should require expedited responses to data requests and such a schedule should be contingent upon Ameren’s timely production of a properly structured cost/benefit study that is supported by written testimony and underlying workpapers.
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