BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Consideration of Adoption
of the PURPA §111(d)(12) Fuel Sources
Standard as Required by §1251 of the Energy

)
; Case No. EO-2006-0494
Policy Act of 2005. )

STAFF’S RESPONSE TO COMMISSION’S DECEMBER 26, 2006 ORDER

COMES NOW the Staff (“Staff’) of the Missouri Public Service Commission
(“Commission”) and respectfully states as follows:

1. A threshold question in this proceeding is whether or not, under the Energy Policy
Act of 2005 (“EPAct 2005”), prior state action exempts the Commission from having to consider
and determine whether to adopt the Fuel Sources Standard, which was added to the Public Utility
Regulatory Policies Act of 1978 (“PURPA”) standards by EPAct 2005. If the Commission
decides that the prior state action exemption applies, under the federal law it need not pursue the
matter any further. Instead, the Commission may simply issue an order to that effect and close
the case.

2. On December 26, 2006, the Commission issued an Order directing any party
wishing to file an additional pleading on the applicability of the prior state action exemption to
the Fuel Sources Standard, to do so by February 9, 2007. An analogous order was issued in each
of the other four cases ---Case Nos. EO-2006-0493, EO-2006-0495, EO-2006-0496 and EO-
2006-0497---established to address the other newly created PURPA standards.

3. The exemption language is set forth in 16 USC §2622(d), which provides: “Prior
State Actions — Subsections (b) and (c¢) of this section shall not apply to the standards established
by paragraphs (11) through (13) of section 2621(d) of this title in the case of any electric utility

in a State if, before August 8, 2005-



(1) the State has implemented for such utility the standard concerned (or a comparable
standard);

(2) the State regulatory authority for such State or relevant nonregulated electric utility has
conducted a proceeding to consider implementation of the standard concerned (or a comparable
standard) for such utility; or

(3) the State legislature has voted on the implementation of such standard (or a comparable
standard) for such utility.”

4. 16 U.S.C. §2621(d)(12) describes the Fuel Sources Standard as follows:

FUEL SOURCES - Each electric utility shall develop a plan to minimize

dependence on 1 fuel source and to ensure that the electric energy it sells to

consumers is generated using a diverse range of fuels and technologies, including
renewable technologies.

5. Chapter 22 of the Commission’s rules governs the electric utility resource
planning process. In particular, Commission rule 4 CSR 240-22.040 governs “Supply-Side
Resource Analysis.” Section 1 of the rule states in pertinent part:

The analysis of supply-side resources shall begin with the identification of a

variety of potential supply-side resource options which the utility can reasonably

expect to develop and implement solely through its own resources or for which it

will be a major participant. These options include new plants using existing

generation technologies; new plants using new generation technologies; life

extension and refurbishment at existing generating plants; enhancement of the
emission controls at existing or new generating plants; purchased power from

utility sources, cogenerators or independent power producers; -efficiency

improvements which reduce the utility’s own use of energy; and upgrading of the

transmission and distribution systems to reduce power and energy losses. . . . .

6. Although “Fuel Sources” is not specifically mentioned in the text, the Staff
believes that the rule’s breadth of coverage indicates the Commission’s intent that utilities, in
analyzing their supply-side resources, also consider sources of fuel. Indeed, the need for electric
utilities to investigate and consider alternative fuels is implicit throughout, and entirely

consistent with, the rule (See, for example, sub-section K of section 1, which deals with

environmental impacts of supply-side resources and sub-section A of section 8, concerning fuel



prices.) Accordingly, the Staff is of the opinion that the electric utility resource planning process
considers the matter of fuel sources, and as such, supports a Commission determination, for
purposes of EPAct 2005, that the prior state action exemption applies and that the Commission
need not consider and determine whether or not to adopt the federal Fuel Sources Standard. The
Staff expects, nonetheless, that this issue will be raised along with a host of other issues at such
time as the Commission opens an overall rulemaking concerning the electric utility resource
planning process (Chapter 22 of the Commission’s rules).

WHEREFORE, the Staff respectfully recommends that the Commission issue an Order
finding that the prior state action exemption of EPAct 2005 applies to the Fuel Sources Standard,

and closing this case.
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