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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of Union Electric Company d/b/a   ) 
AmerenUE for Authority to File Tariffs Increasing   )  Case No. ER-2007-0002 
Rates for Electric Service Provided to Customers   )  Tariff No. YE-2007-0007 
in the Company’s Missouri Service Area.    ) 

 
 

PUBLIC COUNSEL’S REPLY TO AMERENUE’S RESPONSE TO  
MOTION TO DISMISS 

 
 

COMES NOW The Office of the Public Counsel and for its Reply to 

AmerenUE’s Response to Public Counsel’s Motion to Dismiss states as follows: 

1. On January 12, 2007, Public Counsel filed a motion to dismiss pursuant to 

4 CSR 240-2.116(3).  Union Electric Company d/b/a AmerenUE filed a response on 

January 16. 

2. In its response, AmerenUE raises only two real defenses.  First, it argues 

that the rule does not mean what it says, which is that “A party may be dismissed from a 

case for … failure to appear at … a public hearing.”  Second, it argues that it had been 

excused from appearing pursuant to a series of ex parte conversations with the presiding 

officer.  This reply will address these defenses and then address other issues raised in 

AmerenUE’s Response. 

3. For its first defense, AmerenUE states:  

This rule [4 CSR 240-2.116(3)], by its terms, does not apply unless a party 
fails to comply with an order issued by the Commission, including any 
order that might require an attorney to appear at any of the enumerated 
proceedings. In this case, the Commission did not issue an order requiring 
attorneys representing each of the parties to appear at the scheduled local 
public hearings. 

 



Commission practice, as well as the explicit wording of the rule, belie this 

argument.  The Commission does not routinely (in fact it rarely, if ever, does) issue 

orders that explicitly require a party to appear at proceedings, especially at hearings that 

are scheduled as a result of a rate case or other filing by that party.  Rather, it is the order 

setting an official proceeding that requires a party’s appearance in the same manner that 

the scheduling of the client’s trial logically and as a matter of professional responsibility 

requires attorneys to appear without an explicit command to appear.  Every attorney 

understands that he must show up at a hearing or other official proceeding to represent 

his client.  AmerenUE’s argument that it need not appear at the public hearings 

specifically held to take the testimony and evidence of customers regarding its own 

proposed rate increase unless the Commission explicitly issues “an order requiring 

attorneys … to appear” is without merit.  Furthermore, the Commission attaches such 

importance and responsibility for parties’ counsel make an appearance that it has a rule of 

general applicability that makes dismissal – the ultimate sanction – a possible 

consequence of failure to appear.  AmerenUE also seems to suggest, without actually 

advancing it as an argument, that the presence of non-attorney employees of the 

corporation constitutes an appearance.  While the presence of knowledgeable AmerenUE 

personnel at local public hearings is very helpful, it does not constitute an appearance.  

AmerenUE is a corporation, not a natural person, and as such cannot appear at an official 

proceeding except through an attorney licensed to practice in Missouri.  4 CSR 240-040 

(5) Practice by Nonattorneys.  “A natural person may represent himself or herself.  Such 

practice is strictly limited to the appearance of a natural person on his or her own behalf 

and shall not be made for any other person or entity.”  In addition, counsel of all parties 
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in a case are called upon to make a formal entry of appearance either written, oral or 

both, at any hearing, whether a prehearing, evidentiary hearing, or a public hearing.  The 

Commission does not indulge in this practice without reason.  The record is to reflect that 

all parties to any hearing are represented so that the client’s interest can be protected.  

4. AmerenUE’s second argument is that it had ex parte telephone contacts 

with Judge Voss on January 4 and January 10, and the presiding officer excused – 

apparently both retroactively and prospectively1 – AmerenUE’s failures to appear.  Of 

course, since these conversations were ex parte, Public Counsel has no way of knowing 

whether AmerenUE’s Response accurately reflects their substance.  However, at least up 

until the last two years, it was the practice of Commission Regulatory Law Judges to 

excuse a party from appearing only if that party had a conflict or a very compelling 

reason for being unable to attend.  If a party contacted an RLJ and asked to be excused 

from appearing at a hearing because the party was just monitoring the case, or because 

the party did not want to incur the expense of attending, the RLJ would not excuse the 

party from appearing.  For the RLJ to excuse AmerenUE, the moving party in this rate 

case, from appearing at a number of hearings (absent some iron-clad conflict that affected 

all the attorneys representing the moving party) would be inconsistent with Commission 

practice.  On those rare occasions when an RLJ finds good cause to excuse a party from 

appearing at a proceeding, it has always been the Commission’s practice to note on the 

record that the party has been excused.  None of the RLJs that presided over the various 

public hearings in this case ever excused AmerenUE on the record.  Moreover, 

AmerenUE does not argue that it was unable to appear at any of the hearings that it 

                                                           
1 AmerenUE’s first failure to appear was at the very first hearing on January 2, and the 
last (so far) was at the January 10 hearing in Wentzville. 
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missed, that there was a compelling reason for its attorney not to appear, or that there was 

any sort of good cause that would excuse its repeated failures to appear.  

5. AmerenUE does not, in its Response, dispute the criteria that Public 

Counsel suggests that the Commission use in exercising its discretion under 4 CSR 240-

2.116(3) to impose the sanction for nonappearance.  Rather, it turns to two old and tired 

debate tactics: the “stretch your opponent’s argument until it breaks” approach and the 

personal attack.  

AmerenUE ignores Public Counsel’s point that AmerenUE, as the moving party, 

should be held to a higher standard than less involved parties.  Instead it suggests that, if 

the Commission does not exercise its discretion under 4 CSR 240-2.116(3), “it will have 

to dismiss a lot of parties from a lot of cases.”  This is stretching Public Counsel’s 

argument to the point of absurdity.  The specific issue is AmerenUE’s conduct in this 

case and in these public hearings. Public Counsel never argued that the Commission 

should not use its discretion or that every party in every case should be dismissed if it 

misses a prehearing conference.  Public Counsel directed its motion to the facts now 

before the Commission and asked that the Commission dismiss AmerenUE, the moving 

party, from this case because it has repeatedly failed to appear at scheduled hearings.   

Because neither the law nor the facts are not on its side, AmerenUE turns to 

personal attacks.  AmerenUE’s personal attacks in its Response are not only unwarranted 

and unprofessional, but in fact support Public Counsel’s argument.  If Public Counsel can 

appear “front and center” at each and every one of the public hearings in this case, 

certainly AmerenUE can assign one of its counsel to make an appearance.  AmerenUE 

has budgeted a mind-boggling $4.6 million for this rate case alone (see the direct 
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testimony of AmerenUE witness Weiss, page 22).  Public Counsel’s annual budget is a 

million dollars to defend against all the cases (rate cases and myriads of other filings) of 

all the utilities.  AmerenUE hired outside counsel to observe the recent Kansas City 

Power & Light Company rate case evidentiary hearings – a case in which AmerenUE was 

not even a party.  AmerenUE’s outside counsel sat through most, if not all, of the entire 

KCPL evidentiary hearing.  If AmerenUE will pay outside counsel to sit and watch 

another company’s rate case, it should be required to send counsel to hearings in its own 

rate case. 

WHEREFORE Public Counsel respectfully requests that the Commission dismiss 

AmerenUE as a party pursuant to 4 CSR 240-2.116(3), and close this case. 

Respectfully submitted, 

      OFFICE OF THE Public Counsel 

        

      By:____/s/ Lewis R. Mills, Jr._______ 
           Lewis R. Mills, Jr.    (#35275) 
           Public Counsel 

                                                                 P O Box 2230 
                                                                            Jefferson City, MO  65102 
                                                                           (573) 751-1304 
                                                                             (573) 751-5562 FAX 
           lewis.mills@ded.mo.gov
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CERTIFICATE OF SERVICE 
 
I hereby certify that copies of the foregoing have been emailed to all parties this 18th day of 
January 2007.  

 
Missouri Public Service Commission 

    Service List for Case No. ER-2007-0002   Last Updated: 1/5/2007  
Office General Counsel  
Missouri Public Service Commission  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
GenCounsel@psc.mo.gov 

 Steve Dottheim  
Missouri Public Service Commission  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
Steve.Dottheim@psc.mo.gov 

    
John Coffman  
AARP  
871 Tuxedo Blvd  
St. Louis, MO 63119 
john@johncoffman.net 

 James Lowery  
AmerenUE  
111 South Ninth St., Suite 200  
P.O. Box 918  
Columbia, MO 65202-0918 
lowery@smithlewis.com 

    
Steven Sullivan   
AmerenUE  
1901 Chouteau Avenue  
P.O. Box 66149 (MC 1300)  
St. Louis, MO 63166-6149 
srsullivan@ameren.com 

 Thomas Byrne  
AmerenUE  
1901 Chouteau Avenue  
P.O. Box 66149 (MC 1310)  
St. Louis, MO 63166-6149 
tbyrne@ameren.com 

    
Paul Boudreau   
Aquila Networks  
312 East Capitol Avenue  
P.O. Box 456  
Jefferson City, MO 65102 
PaulB@brydonlaw.com 

 Russell Mitten  
Aquila Networks  
312 E. Capitol Ave  
P.O. Box 456  
Jefferson City, MO 65102 
rmitten@brydonlaw.com 

    
John Coffman  
Consumers Council of Missouri  
871 Tuxedo Blvd.  
St. Louis, MO 63119 
john@johncoffman.net 

 Michael Pendergast   
Laclede Gas Company  
720 Olive Street, Suite 1520  
St. Louis, MO 63101 
mpendergast@lacledegas.com 
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Rick Zucker  
Laclede Gas Company  
720 Olive  
St. Louis, MO 63101 
rzucker@lacledegas.com 

 Rick Zucker   
Laclede Gas Company  
720 Olive Street  
St. Louis, MO 63101 
rzucker@lacledegas.com 

    
Gaylin Carver Rich  
Missouri Association for Social Welfare  
3225-A Emerald Lane  
Jefferson City, MO 65102-6670 
carver@gptlaw.net 

 Douglas Micheel  
Missouri Department of Economic 
Development  
P.O. Box 899  
Jefferson City, MO 65102 
douglas.micheel@ago.mo.gov 

    
Todd Iveson  
Missouri Department of Natural Resources 
8th Floor, Broadway Building  
P.O. Box 899  
Jefferson City, MO 65102 
todd.iveson@ago.mo.gov 

 Joseph Bindbeutel  
Missouri Department of Natural Resources  
8th Floor, Broadway Building  
P.O. Box 899  
Jefferson City, MO 65102 
joe.bindbeutel@ago.mo.gov 

    
Lisa Langeneckert   
Missouri Energy Group  
911 Washington Ave., 7th Floor  
St. Louis, MO 63101 
llangeneckert@stolarlaw.com 

 Diana Vuylsteke  
Missouri Industrial Energy Consumers  
211 N. Broadway, Suite 3600  
St. Louis, MO 63102 
dmvuylsteke@bryancave.com 

   
Carole Iles  
Missouri Industrial Energy Consumers  
221 Bolivar St., Suite 101  
Jefferson City, MO 65101 

 Sam Overfelt  
Missouri Retailers Association  
618 E. Capitol Ave  
Jefferson City, MO 65101 
moretailers@aol.com 

   
Lyell Champagne  
MOKAN, CCAC  
906 Olive, Suite 1110  
St. Louis, MO 63101 
lyell@champagneLaw.com 

 Stuart Conrad  
Noranda Aluminum, Inc.  
3100 Broadway, Suite 1209  
Kansas City, MO 64111 
stucon@fcplaw.com 

   
Douglas Micheel  
State of Missouri  
P.O. Box 899  
Jefferson City, MO 65102 
douglas.micheel@ago.mo.gov 

 Koriambanya Carew   
The Commercial Group  
2400 Pershing Road, Suite 500  
Crown Center  
Kansas City, MO 64108 
carew@bscr-law.com 
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Rick Chamberlain  
The Commercial Group  
6 NE 63rd Street, Ste. 400  
Oklahoma City, OK 73105 
rdc_law@swbell.net 

 Matthew Uhrig  
U.E. Joint Bargaining Committee  
3401 W. Truman  
Jefferson City, MO 65109 
muhrig_lakelaw@earthlink.net 

 
 
 
        
 
        /s/ Lewis R. Mills, Jr.   
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