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Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the January 18, 2005 Motion to Terminate Proceeding of Praxair, Inc. (Praxair) and states that it does not oppose said Motion respecting the instant workshop proceeding styled, In the Matter of the Future Supply, Delivery and Pricing of Electric Service Provided by Kansas City Power & Light Company.  Although the Staff does not seek to exalt form over substance regarding the question whether the case, which would be the receptacle for Kansas City Power & Light Company’s (KCPL) regulatory plan for the construction of Iatan 2, should be designated as “ER” or “EO,” the Staff notes that the Commission generally designates electric rate increase cases as “ER” and contested electric rate decrease cases as “EC.”  Also, State ex rel Jackson County v. Public Serv. Comm’n, 532 S.W.2d 20 (Mo. banc), cert. denied, 429 U.S. 882, 97 S.Ct. 73, 50 L.Ed.2d 84 (1976) (Jackson County) relates, inter alia, that the rates of a utility that is subject to the rate regulation jurisdiction of the Commission may be changed either by the file and suspend method (generally an “ER” case) or the complaint method (generally an “EC” case).  The Staff addresses this matter further below.  In support of its response, the Staff states as follows:

1. The workshop procedure followed to date has proved beneficial in identifying the concerns of Kansas City Power & Light Company (KCPL) and permitting the participation of the public in general, the Office of the Public Counsel (Public Counsel) interested groups and entities, the Commissioners of the Missouri Public Service Commission (Commission) and their personal advisors.  The Staff would note that the Kansas Corporation Commission Staff, the Kansas Citizens Utility Ratepayers Board, the Kansas public in general and interested Kansas groups and entities have listened by speaker phone to, and have had the opportunity to participate by speaker phone in, the workshop proceedings held in Missouri.

2. In approximately the last month, the proceedings in the instant case have moved into a different stage, as KCPL has provided to the various participants a document best characterized as a draft Stipulation And Agreement.  Praxair and Public Counsel have raised concerns throughout the course of these proceedings regarding the presence, and even participation, of the Commissioners and/or their personal advisors at settlement discussions or settlement negotiations.  The Staff does not believe that this has occurred to date, nor has the Staff seen any effort to effectuate such involvement.

3. The Staff has attempted throughout to facilitate the participation of all who have desired to participate.  The Staff has requested that KCPL include in all discussions, all participants, at the same time recognizing the need to protect information designated as “highly confidential” or “proprietary” consistent with the Commission’s Protective Order.  At the same time, the Staff has honored KCPL’s wishes when expressed to only meet with the Staff or only meet with the Staff and Public Counsel.  Although the Staff does not believe that there is any legal requirement that it may only attend meetings to which all parties or participants have been invited, the Staff attempts to proceed in an open and inclusive manner at all times.

4. The Staff would differ some from Praxair regarding Praxair’s characterization in Section II. D. of its Motion concerning the Commission’s review of KCPL’s revenue requirement since the Wolf Creek case in 1985.  It is the Commission’s long-standing practice to obtain on a regular basis financial information from the public utilities it rate regulates, and review that information when a utility does not have a rate case pending.  Respecting KCPL and the other major utilities regulated by the Commission, the Staff endeavors to have a sense of the particular utility’s level of revenues and earnings since the last full-scale, financial cost of service audit of that utility.  KCPL’s last rate increase case went to hearing in1985.  That was the case in which the Wolf Creek nuclear generating station became fully operational and used for service and recovery of the allowed Wolf Creek costs were authorized by the Commission to be phased into KCPL’s rates.

5. In the twenty (20) years since the Wolf Creek case, which again is the most recent full-scale, financial cost of service audit case in which KCPL was authorized to increase its rates, KCPL’s rates have been reduced three times and the amount of dollars and the number of years in the phase-in of an increase in rates to reflect the Wolf Creek nuclear generating station going into commercial service was significantly modified, i.e., decreased, twice.
  These rate decreases and modifications of the phase-in were the results of less than full-scale, financial cost of service audits by the Staff.  Generally, financial cost of service audits by the Staff that have preceded a reduction in rates or a change in the phase-in of the allowed costs of the Wolf Creek nuclear generating station have resulted from events, such as the Tax Reform Act of 1986, the end of the amortization of the Wolf Creek phase-in deferrals, and the merger of KCPL with Western Resources, Inc., which ultimately did not occur.  The last full-scale, customer class cost of service, comprehensive rate design case respecting KCPL was Case No. EO-94-199 in 1995-96.  The Staff believes that there may be a possibility of reaching agreement with KCPL and interested entities, on a regulatory plan for the construction of Iatan 2 without a full-scale, financial cost of service audit and without a full-scale customer class cost of service, comprehensive rate design case.  That determination would be best addressed in a case other than an “EW” case.

6. Regarding whether a docket for addressing a Stipulation And Agreement or Joint Recommendation involving the setting of rates should be an “ER” or an “EO” designated case, the Staff would offer that it would seem that so long as the case is treated as a contested case and appropriate due process protections, as required by constitution, statute, case law and/or Commission rule, are accorded the parties, whether the case is designated “ER” or “EO” should not be a significant concern.  Nonetheless, the Staff noted above Missouri Supreme Court decision in the Jackson County case and that the Commission generally designates electric rate increase cases as “ER” and contested electric rate decrease cases as “EC.”  Various electric rate decrease cases have been designated “EO” because they have not been contested, and some of these noncontested rate decrease cases have even been designated “ER.”  The Staff in these instances performed a less than full-scale, financial cost of service audit, and a Stipulation And Agreement was reached with the utility for it to “voluntarily” reduce its rates without the necessity of the Staff filing a complaint and prepared direct testimony in support of a complaint.  

WHEREFORE, the Staff states that it is not opposed to the Commission granting Praxair’s Motion, thereby closing Case No. EW-2004-0596, and the Staff is not opposed to the Commission establishing a non-“EW” case as a receptacle for KCPL’s regulatory plan for the construction of Iatan 2.
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�  The three cases in which KCPL’s rates were reduced are Case No. ER-94-197 (In the Matter of a Stipulation And Agreement Reducing the Annual Missouri Electric Revenues of Kansas City Power & Light Company), Case No. EO-94-199 (In the Matter of the Customer Class Cost of Service and Comprehensive Rate Design Investigation of Kansas City Power & Light Company) and Case No. ER-99-313 (In the Matter of the Stipulation And Agreement Reducing the Annual Missouri Retail Revenues of Kansas City Power & Light Company).





The Commission ordered, on April 23, 1986 in KCPL Case Nos. EO-85-185 and EO-85-224, a seven year phase-in of the cost recovery of allowed costs respecting KCPL’s portion of the Wolf Creek nuclear generating station.  On April 1, 1987, the Commission reduced the size of the phase-in, principally due to the effect on KCPL of the Tax Reform Act of 1986.  On November 23, 1987, the Commission eliminated the rate increases for the last four years of the Wolf Creek rate increase phase-in.  





The case number for the Wolf Creek phase-in rate increase case is “EO” rather than “ER.”  A little history will help explain how this unusual event occurred.  KCPL filed its Wolf Creek phase-in rate increase case on November 26, 1984, and the case was docketed as Case No. ER-85-128.  The Commission subsequently recognized that the procedural schedule that it had adopted would preclude the issuance of a Report And Order prior to the October 25, 1985 operation-of-law date.  The Commission, thus, as the operation-of-law date approached in Case No. ER-85-128, created Case No. EO-85-185, for the purpose of receiving the record in Case No. ER-85-128 and refiling the proposed tariffs in Case No. ER-85-128.   On November 6, 1985, the Commission dismissed Case No. ER-85-128.  KCPL indicated that it had no objection to the Commission proceeding in this manner in this instance.





PAGE  
3

