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DIRECTTESTIMONY OF

ROBERTA A. MCKIDDY

EMPIRE DISTRICT ELECTRIC COMPANY

CASE NO. ER-2004-0570

Q.

	

Please state your name and business address .

A.

	

My name is Roberta A. McKiddy.

	

My business address is 1845 Borman

Court, Suite 101, St . Louis, Missouri 63146.

Q .

	

By whom are you employed and in what capacity?

A.

	

I am employed by the Missouri Public Service Commission (MoPSC or

Commission) in the Utility Services Division, Auditing Department, as a Utility Regulatory

Auditor III .

Q .

	

Please describe your educational background?

A.

	

I earned a Masters of Business Administration degree from William Woods

University on June 8, 2000.

	

I earned a Bachelor of Science degree in Business

Administration with an emphasis in Finance from Columbia College in July 1997 and

obtained an emphasis in Accounting in October 2002.

Q .

	

Please describe your work background .

A.

	

Prior to employment with the Commission, I was employed by the State

Emergency Management Agency for the state of Missouri . I also have previous experience

in the areas of accounting, insurance, real estate lending and consumer protection.

Q.

	

Please describe your duties while employed by the Commission .

A.

	

I am currently employed as a Utility Regulatory Auditor III in the

Commission's Auditing Department. From August 1, 2002 through February 2003, 1 was

Page 1
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employed as a Utility Regulatory Auditor III in the Financial Analysis Department. From

May 1998 to July 2002, 1 was employed as a Financial Analyst in the Financial Analysis

Department. Prior to my appointment to the Financial Analysis Department, I served in an

administrative support position with the Utility Services Division, Accounting Department .

In total, I have been with the Commission over nine years.

Q.

	

Have you previously filed testimony before this Commission?

A.

	

Yes. Schedule 1 attached to this testimony lists the cases in which I have filed

testimony. Schedule 1 also lists the issues I was responsible for in each of those cases.

Q.

	

Did you make an examination and analysis of the books and records of

Empire District Electric Company (Empire or Company) in regard to issues raised in this

case?

A.

	

Yes, in conjunction with other members of the Commission's Staff (Staff), I

specifically examined and analyzed the following documentation : Company's responses to

Staff data requests, select general ledger information related to my assigned issues and

Company workpapers .

Q.

	

What issues will you address in your testimony?

A.

	

I will address the following areas : plant-in-service, depreciation expense,

depreciation and amortization reserves, amortization expense, property and liability

insurance, property tax, MoPSC assessment, rate case expense, banking fees, flotation costs,

cash working capital, materials and supplies, prepayments, customer deposits, interest

expense on customer deposits andcustomer advances .

Q.

	

What knowledge, skill, experience, training or education do you have in these

matters?

Page 2
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1

	

A.

	

I acquired general knowledge of these topics prior to joining the Auditing

2

	

Department through participation in prior rate cases before this Commission. Since joining

3

	

the Auditing Department, I have reviewed in-house training materials on these topics . I have

4

	

also acquired extensive knowledge of these topics through review of Staff workpapers and

5

	

testimony from prior rate cases brought before this Commission relating to Empire, as well

6

	

as the Company's testimony in the current case . My immediate supervisor, in coordination

7

	

with other senior auditors, has provided guidance and training in these areas and oversight of

8

	

my work. In addition, I obtained an emphasis in Accounting from Columbia College in

9

	

October 2002 that provides me with a broad overview of accounting and auditing . I have

10

	

also reviewed prior Commission decisions with regard to these areas.

11

	

Q.

	

What is the purpose of your testimony?

12

	

A.

	

The purpose of my testimony is to explain and sponsor the following

13

	

schedules and adjustments:

14

	

Accounting Schedule 2

15

	

Accounting Schedule 3

16

	

Accounting Schedule 4

17

	

Accounting Schedule 5

18

	

Accounting Schedule 6

19

	

Accounting Schedule 7

20

	

Accounting Schedule 8

21

	

Adjustment Nos .

22

23

Page 3

Rate Base

Plant-in-Service

Adjustments to Plant-in-Service

Depreciation Expense

Depreciation Reserve

Adjustments to Depreciation Reserve

Cash Working Capital

P-38.1, P-41 .1, P-67 .1, P-68.1, P-71 .1,

P-71 .2, P-72.1, P-73 .1, P-76.1, P-76.2

and P-79.1 ;
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1 R-11 .1, R-12 .1, R-14.1, R-15 .1, R-16.1,

2 R-24.1, R-25.1, R-26.1, R-28 .1, R-33 .1,

3 R-38.1, R-40.1, R-41 .1, R-43 .1, R-64.1,

4 R-67.1, R-67 .2, R-68.1, R-68-2, R-69.1,

5 R-70.1, R-71 .1, R-71 .2, R-72 .1, R-72-2,

6 R-73 .1, R-73 .2, R-74.1, R-75.1, R-76.1,

7 R-76-2, R-77.1, R-78.1, R-79 .1, R-79-2,

8 R-80.1, R-81 .1, R-82.1, R-83 .1, R-86.1,

9 R-88.1, R-89.1, R-90.1 and R-91 ;

10 S-10.2, S-10.3, S-13 .2, 5-13.3, 5-13.4,

11 S-14.6, S-14.16, S-15.1, 5-16.1, S-17.1,

12 S-17.2 and S-21 .1

13 The adjustments related to expense, designated as Adjustment Nos. S-10.2, S-10.3,

14 S-13 .2, S-13 .3, S-13 .4, S-14.6, S-14.16, S-15 .1, S-16.1, S-17 .1, S-17.2 and S-21 .1 can be

15 found on Accounting Schedule 10 - Adjustments to the Income Statement. The adjustment

16 related to plant-in-service, designated as Adjustment Nos. P-38.1, P-41 .1, P-67 .1, P-68.1,

17 P-71 .1, P-71 .2, P-72.1, P-73.1, P-76.1, P-76.2 and P-79.1, and depreciation reserve,

18 designated as Adjustment Nos. R-11 .1, R-12 .1, R-14.1, R-15.1, R-16.1, R-24.1, R-25 .1,

19 R-26 .1, R-28.1, R-33 .1, R-38.1, R-40.1, R-41 .1, R-43.1, R-64.1, R-67.1, R-67.2, R-68.1,

20 R-68-2, R-69.1, R-70.1, R-71 .1, R-71 .2, R-72.1, R-72-2, R-73 .1, R-73 .2, R-74.1, R-75 .1,

21 R-76.1, R-76-2, R-77 .1, R-78 .1, R-79.1, R-79-2, R-80.1, R-81 .1, R-82.1, R-83.1, R-86.1,

22 R-88.1, R-89.1, R-90.1 and R-91, can be found on Accounting Schedule 4 and 7,

23 respectively .
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RATE BASE
Q.

	

Please describe Accounting Schedule 2, Rate Base .

A.

	

This accounting schedule represents the investment upon which the Company

is allowed to earn a rate of return . The Schedule includes the Company's adjusted

jurisdictional plant-in-service balance from Accounting Schedule 3, Total Plant-in-Service,

and deducts the Company's adjusted jurisdictional depreciation reserve from Accounting

Schedule 6, Depreciation Reserve, and the amortization reserve, to compute the net plant-in-

service. Added to net plant-in-service are amounts for cash working capital, materials and

supplies, prepayments, fuel stock, and prepaid pension asset. Rate base deductions include

the federal income tax offset, state income tax offset, interest expense offset, customer

advances for construction, customer deposits, injuries and damages reserve and deferred

income taxes. The mathematical total of these items is the rate base amount incorporated in

the gross revenue requirement recommendation shown on Accounting Schedule 1, Revenue

Requirement.

Q.

	

What components ofrate base are you sponsoring in this proceeding?

A.

	

I

	

am sponsoring Total

	

Plant-in-Service

	

from Accounting

	

Schedule 3,

Depreciation Reserve from Accounting Schedule 6 and Cash Working Capital from

Accounting Schedule 8, which I will explain in detail later in this testimony. In addition, I

am sponsoring the following items, which are not supported by a separate schedule :

amortization reserve, materials and supplies, prepayments, customer deposits, customer

advances, federal and state income tax offsets and interest expense offset . A discussion of

the federal income tax offset, state income tax offset and interest expense offset can be found

within the Cash Working Capital section of this direct testimony. Staff witness Sean Devore

of the Auditing Department will discuss injuries and damages reserve, Staff witness

Page 5
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Doyle Gibbs of the Auditing Department will discuss the prepaid pension asset and Staff

witness John Cassidy of the Auditing Department will discuss fuel stocks and deferred

income taxes in their respective direct testimonies.

PLANT-IN-SERVICE
Q.

	

Please explain Accounting Schedule 3 .

A.

	

Accounting Schedule 3, Plant-in-Service, lists Empire's total plant balances

by account through the update period ending June 30, 2004 in "Column C ." The Staff's total

company and Missouri jurisdictional adjustments detailed in Accounting Schedule 4,

Adjustments to Total Plant, are listed in "Column D" and "Column F," respectively . The

Missouri jurisdictional allocation factors appear in "Column E" and the Staff's adjusted

Missouri jurisdictional plant-in-service balances are shown in "Column H."

Q.

	

Please explain Accounting Schedule 4.

A.

	

Accounting Schedule 4, Adjustments to Plant-in-Service, details the Staffs

individual adjustments listed in "Column D" and "Column F" of Accounting Schedule 3 .

Adjustment Nos. P-38 .1, P-41 .1, P-67.1, P-68.1, P-71 .1, P-71 .2, P-72 .1, P-73.1, P-76.1,

P-76.2 and P-79.1 were necessary to record the retirement of plant related to the May 2003

tornado. Adjustment Nos. P-71 .1 and P-76.2 were necessary to adjust plant for insurance

recovery related to the May 2003 tornado.

Q.

	

Are there additional Staffadjustments to plant-in-service?

A.

	

Yes.

	

I am sponsoring the Staffs disallowance of a portion of the cost

associated with the installation of Energy Center Units 3 and 4 (EC3&4).

	

It is the Staffs

opinion that the Company acted imprudently by exposing Empire to an unnecessary level of

financial risk. This unnecessary financial risk resulted from Empire's decision to waive the

Page 6
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contract provision that required the contractor, Patch Construction L.L.C . (Patch), to obtain a

performance bond . Empire's decision resulted in additional unnecessary costs being incurred

to complete the construction of EC3&4, which the Company seeks to recover from its

customers in this rate case .

Q .

	

Was there an unnecessary risk associated with Empire's decision to hire

Patch?

A.

	

No.

	

Patch was hired for the installation of two FT-8 gas turbines and

engineering for EC3&4. When Empire decided to contract with Patch, the Company

appropriately covered its financial risk that Patch would "fail to perform" through the

contractual requirement for Patch to acquire a "performance bond." However, Empire

exposed itself to the financial risk associated with cost over-runs caused by the contractor's

failure to perform when the Company made the decision not to enforce its contractual

requirement.

Q.

	

Please discuss the original safeguard Empire incorporated in its contract with

Patch to address this risk .

A.

	

As discussed and explained in the testimony of Staff witness David Elliot of

the Engineering Department, Patch was required to obtain a performance bond within 21

business days of the signing of the original contract .

	

(See Schedule 3.) This performance

bond would have provided a safeguard for Empire against the financial risk discussed above.

The performance bond would have reimbursed Empire for the additional cost incurred due to

the failure of Patch to complete the installation of EC3&4 at the contract price.

	

(See

Schedule 4.) By waiving this requirement, Empire exposed itself to increased financial risk

and potential increase in cost . This contract requirement was important because Empire had

Page 7
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evidence in its possession that Patch might fail to perform under the contract . The Company

had this evidence prior to the signing of the original contract with Patch on

February 15, 2002.

Q.

	

Please discuss the information that was available to Empire, prior to the

signing of the original contract, relating to the risk associated with hiring Patch.

A.

	

In response to Staff Data Request No. 429, the Company provided two

memorandums dated August 17, 2004 written by Empire's Blake Mertens, Planning

Engineer-Energy Supply . These memorandums were based on notes compiled by

Mr. Mertens

	

during telephone interviews

	

he

	

conducted on January 11,

	

2002

	

with

representatives of Lockport Cogeneration (Lockport) and Puget Sound Energy (PSE),

previous clients of Patch, for purposes of obtaining a background and reference check on the

contractor .

Q.

	

What experience did Lockport have with Patch?

A.

	

Lockport's experience with Patch's work was very limited since only the

foundation construction was completed prior to the entire project being suspended .

Q.

	

Was Lockport satisfied with Patch?

A. Yes.

Q.

	

What was PSE's response?

A.

	

Attached as Schedule 2 to my testimony is the memorandum summarizing the

PSE reference check. *'

Page 8
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*s

Q.

	

Were the reference checks performed by Empire for Patch adequate?

A.

	

Yes.

	

The Company spoke with two prior Patch clients.

	

One of these

references had very limited experience in dealing with Patch while the other outlined

**, the Company did not require proof of Patch's financial stability or enforce

the contract provision, which required Patch to obtain aperformance bond.

Q.

	

What documentation did the Staff receive regarding Empire's diligence in

obtaining aperformance bond?

A.

	

Company has provided two electronic mail messages dated March 21, 2002

and July 3, 2002 .

	

The electronic mail message dated March 21, 2002 indicated Patch was

experiencing difficulty in obtaining a performance bond and needed a letter from Empire in

order to satisfy a requirement imposed by the issuer of the bond.

	

The electronic mail

message dated July 3, 2002 indicated Patch was unable to obtain a performance bond .

Empire decided to expose itself to the risk of Patch's non-performance by failing to obtain

the protection that a performance bond would have afforded the Company.

Q.

	

What, if anything, did Empire do at this point in an attempt to minimize the

Company's exposure to a potential increase in financial risk?

Page 9



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Direct Testimony
Roberta A. McKiddy

A.

	

Empire began pursuing an alternative solution to minimize the Company's

exposure to increased financial risk . As a result, Patch and Empire agreed to amend the

original contract, (i .e ., Amendment 1 attached to this testimony as Schedule 5) whereby

Patch Construction L.L.C ., Patch Inc., Chester J. Patch, III and Patricia M. Patch became

personally liable for any unapproved costs above the original contract amount. (See

Schedule 6 attached to this testimony.) Empire and Patch signed this amendment on July 22,

2002 .

Q.

	

Did this amendment satisfactorily reduce Empire's exposure to the potential

increase in cost and financial risk that resulted from the Company's failure to enforce the

contract provision requiring Patch to obtain a performance bond?

A.

	

No. This amendments protection is dependent on the financial strength of the

individuals and entities that assumed liability for non-performance . Patch was required to

submit financial statements to Empire as a condition of approval prior to the signing of

Amendment 1 .

	

Company provided copies of these financial statements to the Staff in

response to Staff Data Request No. 425.

	

These financial statements contain sufficient

evidence of Patch's financial difficulties that existed prior to the signing of Amendment 1 .

The proposed amendment to the contract did not satisfactorily address Empire's exposure to

the increase in financial risk that resulted from the Company's waiver of the contract

provision requiring Patch to obtain a performance bond.

Q.

	

Were Chester J. Patch, III and Patricia M. Patch, as well as the companies

they controlled, ultimately able to provide sufficient funds to cover any personal liability for

failure to perform?
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A.

	

No. In fact, Patch Inc . and Patch Construction L.L.C . filed for bankruptcy

simultaneously on November 11, 2003 .

	

Chester J. Patch, III and Patricia M. Patch filed for

bankruptcy on June 2, 2004 . The court relieved Patch Inc. and Patch Construction L.L.C . of

their debt owed to Empire as of August 1, 2004 . Additionally, court documents from the

bankruptcy proceeding reveal that Chester J. Patch, III and Patricia M. Patch do not have

sufficient assets to pay the liability owed to Empire .

Q.

	

What additional cost was incurred by Empire as a result of its imprudence?

A.

	

Staffwitness Elliott has identified $4,321,356 as the amount of additional cost

incurred by Empire to complete the installation of EC3&4 as a result of Patch's failure to

perform. This is the maximum amount that could be considered for a disallowance as a

result of Empire's imprudence .

Q.

	

Is the Staffproposing to disallow the entire $4,321,356?

A.

	

No. Empire had narrowed its consideration of contractors to Patch and Sega .

Based on Empire's evaluation of the bid proposals, the elimination of Patch from

consideration would have resulted in Sega being awarded the contract to install EC3&4.

However, since Sega's bid was $1,166,000 higher than Patch's, Empire would have incurred

this additional amount for the installation of EC3&4. Therefore, the Staff is recommending a

disallowance of 53,155,356 ($4,321,356 - $1,166,000).

Q.

	

What accounts has the Staffadjusted?

A.

	

The Staff divided its adjustment evenly, reducing both plant in service

Accounts 341 .300 and 344.300 by $1,577,678 in adjustments P-38 .1 and P-41 .1,

respectively . The Staff has made a related adjustment to eliminate the depreciation, which
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has accumulated on this plant. Both depreciation reserve Accounts 341 .300 and 344.300

were reduced by $33,499 in adjustments R-38.1 and R-41 .1, respectively .

DEPRECIATION EXPENSE
Q.

	

Please explain Accounting Schedule 5 and the associated adjustments to

depreciation expense.

A.

	

Accounting Schedule 5, Depreciation Expense, lists in "Column C" the

adjusted Missouri jurisdictional plant-in-service balances from Accounting Schedule 3,

"Column F." "Column D" lists the depreciation rates recommended by Staff witness

Greg Macias of the Engineering and Management Services Department.

	

The rates in

"Column D" are then applied to the adjusted Missouri jurisdictional plant balances in

"Column C' to determine the annualized level of depreciation expense, on a Missouri only

basis, that appears in "Column E." I he total depreciation expense, less the amount recorded

in the test year, is the basis for Adjustment Nos. S-15.1, S-16.1 and S-17.1, which appear on

Accounting Schedule 10, Adjustments to Income Statement .

Q.

	

Please explain why several of the accounts on Schedule 5 have not been

assigned a depreciation rate .

A.

	

Based on the analysis of Staff Witness Macias, Account Nos.315 .200,

342.300 and 346.800 have plant-in-service balances that are exceeded by their related

depreciation reserve balances . Therefore, he has recommended a zero depreciation rate for

these accounts, as the Company has already over-recovered its original plant investment.

Since Accounts 301, 302, 303, 310.2, 310.6, 330, 340.2, 340.3, 340.8, 350, 360, and

389 contain non-depreciable intangible plant, land and land rights, the depreciation rate listed
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1

	

is also zero . Finally, since the expense associated with the Accounts 391 and 397 is reflected

2

	

in lease expense, the depreciation rate listed for these leased plant items is also zero .

3

	

Q.

	

Please explain Income Statement Adjustment No. S-17 .2 .

4

	

A.

	

Adjustment No. S-17 .2 removes annualized depreciation expense associated

5

	

with Accounts 392, Transportation Equipment, and 396, Power Operator Equipment. The

6

	

depreciation associated with these accounts is normally charged to a clearing account. The

7

	

amounts in the clearing account are then charged back to the various operating expense

8

	

accounts and plant accounts based on how the assets are used. This adjustment is necessary

9

	

so that this expense will not be recovered twice.

10

	

Q.

	

Please explain Accounting Schedule 6.

11

	

A. Accounting Schedule 6, Depreciation Reserve, lists Empire's total

12

	

depreciation reserve balances by account as of update period ending June 30, 2004 in

13

	

"Column C." The Staffs total company and Missouri jurisdictional depreciation reserve

14

	

adjustments detailed in Accounting Schedule 7, Adjustments to Depreciation Reserve, are

15

	

listed in "Column D and F," respectively . The Missouri jurisdictional allocation factor in

16

	

"Column E" are used to determine the Staffs adjusted Missouri jurisdictional balances

17

	

shown in "Column H."

18

	

Q.

	

Please explain Accounting Schedule 7.

19

	

A.

	

Accounting Schedule 7, Adjustments to Depreciation Reserve, details the

20

	

Staffs individual adjustments making up the total company and Missouri jurisdictional

21

	

adjustments listed in "Column D and F" of Schedule 6.

22

	

Q.

	

Please explain the adjustments found in Accounting Schedule 7, Adjustments

23

	

to Depreciation Reserve .

Page 13
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A .

	

Adjustment Nos. R-11 .1, R-12.1, R-14.1, R-15.1, R-16.1, R-24 .1, R-25 .1,

R-26.1, R-28.1, R-33.1, R-38 .1, R-40 .1, R-41 .1, R-43 .1, R-64.1, R-67.1, R-68.1, R-69 .1,

R-70, R-71 .1, R-72 .1, R-73 .1, R-74.1, R-75 .1, R-76.1, R-77.1, R-78.1, R-79.1, R-80.1,

R-81 .1, R-82 .1, R-83.1, R-86.1, R-88 .1, R-89.1, R-90.1 and R-91 .1 to depreciation reserve

reflect a reversal of the actual amounts previously booked to depreciation reserve for cost of

removal and salvage since October 1, 2001 .

Q .

	

Whyis it necessary for Staff to make these adjustments?

A .

	

In Case No. ER-2001-0299, Company was ordered by the Commission to

begin expensing cost of removal and salvage on a going forward basis. However, Empire

has continued to book such amounts to depreciation reserve. These adjustments are

necessary to reflect the Commission Order in the 2001 case .

Q.

	

Are there any additional adjustments to depreciation reserve?

A .

	

Yes.

	

Adjustment Nos. R-67.2, R-68.2, R-71 .2, R-72.2, R-73 .2, R-76 .2 and

R-79.2 are necessary to record the retirement ofplant related to the May 2003 tornado.

AMORTIZATION RESERVE
Q .

	

Please describe the Staffs adjustment for amortization reserve.

A .

	

Accounting Schedule 2, Rate Base, lists Empire's total amortization reserve

balance as of the update period ending June 30, 2004 on Line 4.

MATERIALS AND SUPPLIES, ANDPREPAYMENTS
Q.

	

Please describe the Staffs treatment of materials and supplies, and

prepayments.
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A.

	

Materials and supplies, and prepayments are represented in the Staffs rate

base by thirteen-month averages .

	

Due to the cyclical nature of these two items, thirteen-

month averages are developed to smooth out seasonal variations .

Q.

	

What are materials and supplies?

A.

	

Materials and supplies are miscellaneous items that are stored by the

Company in inventory for use in day-to-day routine maintenance and operational projects .

These items are also stored in inventory for the Company's construction projects .

Q.

	

What are prepayments?

A.

	

Prepayments relate to items that the Company "prepaid" so that the services

will be on hand during the normal course of the utility's operations .

	

These types of items

include the prepayment of postage meters, insurance that is paid in advance of coverage,

prepaid rents, etc.

CUSTOMER DEPOSITS
Q.

	

Please describe the customer deposits amount that is deducted from rate base.

A.

	

Customer deposits generally represent funds received from customers as

security against potential loss arising from failure to pay for service . The deposit represents a

liability to repay the funds received after a specified period or upon satisfaction of certain

requirements . Since customers supply these funds to the Company, a representative level is

included as an offset to the rate base investment . This treatment allows customers to receive

a "return" on the customer deposit amounts maintained by the Company, which is equal to

the return ratepayers are charged on the rate base investments. In the previous case, the

amount of customer deposits represented a thirteen-month average. However, Empire has

been experiencing an upward trend in customer deposits during the last 18 months.

Page 15



Direct Testimony
Roberta A. McKiddy

Therefore, the Staff has determined the balance at June 30, 2004 to be most representative of

the ongoing level of customer deposits for purposes ofthis proceeding .

INTEREST EXPENSE ON CUSTOMER DEPOSITS
Q.

	

Please explain Income Statement Adjustment No. S-10.3 .

A.

	

Staffs adjustment S-10.3 annualizes interest expense related to customer

deposits . Customer deposits are interest bearing, so the liability is included as an expense in

the cost of service. To calculate this adjustment, I used a 5.00% interest rate (prime + 1%)

multiplied by the balance in customer deposits discussed earlier in my direct testimony .

[SOURCE :

	

Prime Rate as reported on June 30, 2004 by the Federal Reserve at

http://www.federalreserve.gov/releases/H15/Prime .txt]

	

This calculation of interest expense

on customer deposits is specified in the Company's tariffs.

CUSTOMER ADVANCES
Q.

	

Please describe this item that is deducted from rate base .

A.

	

Customer advances are funds provided by customers of the Company to assist

in the costs associated with the provision of electric service. These funds represent interest-

free money to the Company. Therefore, it is appropriate to include these fends as an offset to

rate base.

	

In the previous case, the amount of customer advances represented a thirteen-

month average. However, as with customer deposits, Empire has been experiencing an

upward trend in customer advances . Therefore, Staffhas determined the balance at June 30,

2004 to be most representative of the ongoing level of customer advances for purposes of this

proceeding. This is supported by Company's response to Staff Data Request No. 444 that

states,

The upward trend in customer advances is primarily the result of a
Missouri Commission approved policy change that occurred in

Page 1 6
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November 2002. A grace period was given to developers so that it
was not effective except on work started after May 1, 2003 . The
change, which allowed the Company to charge new subdivisions the
total cost of installation, is refundable over a five-year period .

The Company also stated, "the trend will continue to increase until the five-year mark is

reached. At that point, the balance will stabilize."

CASH WORKING CAPITAL
Q.

	

Howdid the Staff determine the cash working capital (CWC) requirement?

A.

	

Staff calculated the CWC requirement by performing a lead/lag study

consistent with the method used by the Staff and adopted by the Commission in numerous

rate cases.

Q.

	

What is the purpose of a lead/lag study?

A.

	

A lead/lag study determines the amount of cash that is necessary on a day-to-

day basis in order for a utility to provide service to its ratepayers . A lead/lag study also

determines who supplies the needed cash.

Q.

	

What are the sources of CWC?

A.

	

The shareholder and the ratepayer are the sources ofCWC.

Q.

	

Howdoes the shareholder supply CWC?

A.

	

When a utility spends cash to pay for an expense before the ratepayer provides

the cash, then the shareholder must supply the necessary CWC. This CWC represents a

portion of the shareholder's total investment in a utility. The shareholder is compensated for

the funds provided by the inclusion of the associated CWC requirement in rate base, thereby

providing a return on the shareholder's investment .

Q.

	

Howdoes the ratepayer provide CWC?

Page 1 7
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A.

	

Ratepayers supply CWC when they pay for the service provided by a utility

before a utility must pay for expenses that it incurs in providing that service. The ratepayer is

compensated for the funds through a reduction to rate base for the associated CWC

requirement. This allows the general body of ratepayers to be credited for a rate of return

equivalent to that earned on a utility's investment .

Q.

	

Howare the results from a lead/lag study interpreted?

A.

	

A negative CWC requirement indicates that the ratepayer provides the cash

working capital in the aggregate during the test year . A positive CWC requirement indicates

that the shareholder provides cash working capital in the aggregate during the test year.

Q .

	

Please explain the components of the Staff's calculation of CWC, which

appear on Accounting Schedule 8, Cash Working Capital.

A .

	

The components of the Staff's calculation are as follows:

Column A (Account Description) lists the types of cash expenses that the Company

pays on aday-to-day basis.

Column B (Test Year Expenses) shows the amount of annualized expense associated

with cash expenses listed in Column A.

Column C (Revenue Lag) is the number of days between the midpoint of the

provision of service by a utility and the payment for the service by the ratepayer. The

revenue lag addressed in this case is explained in more detail later in this direct testimony .

Column D (Expense Lag) is the number of days between the receipt of and the

payment for, the goods and services (i .e ., cash expenditures) used to provide service to the

ratepayer .
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Column E (Net Lag) results from the subtraction of the Expense Lag (Column D)

from the Revenue Lag (Column C) .

Column F (Factor) expresses the CWC lag in days as a fraction of the total days in the

test year . This is accomplished by dividing the NetLags in Column E by 365 .

Column G (CWC Requirement) represents the average amount of cash necessary to

provide service to the ratepayer . This is computed by multiplying the annualized amount in

the Test Year Expenses column by the CWC Factor (Column F) .

Q.

	

Please describe the revenue lag.

A.

	

The revenue lag is defined as the amount of time between the provision of

service by a utility and the utility's receipt of the payment for that service from the

ratepayers . The revenue lag is the sum of three subcomponent lags . They are defined as

follows:

Usage Lag

	

The midpoint of the average time elapsed from the beginning

of the first day of a service period through the last day of that service period .

Billing Lag

	

Theperiod of time between the end of the last day of a service

period and the day the bill is placed in the mail by a utility.

Collection Lag

	

The period of time between the day the bill is placed in the

mail by a utility and the day the utility receives payment from the ratepayer for services

performed .

Q.

	

Please define how you are using the term "service period" in this testimony .

A.

	

In reference to the revenue lag, a service period is merely the amount of time,

in days, in which the customer receives utility service for billing purposes . In discussion of

expense lags, this term denotes the period in which a utility receives materials or services

Page 1 9
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from its suppliers . The Staff adopted the revenue and expense lags utilized in Case

No. ER-2002 0424 since, based on the response to Staff Data Request No. 194, there have

been no significant changes in Company's operations since the last rate case that would

affect these lags .

Q .

	

Please explain the payroll related expense lags listed on Accounting

Schedule 8.

A.

	

The expense items listed on Accounting Schedule 8, Lines 2 through 8, relate

to payroll. Payroll has been subdivided into the following components: base payroll,

FICA-employee portion, federal income tax withholding, state income tax withholding,

401K-employee portion, medical care and vacation payroll.

Q.

	

Please explain the base payroll expense lag calculation on Line 2 of

Accounting Schedule 8.

A.

	

Thebase payroll expense lag is the time elapsed between the midpoint of the

period in which employees earn wages (i .e ., weekly, bi-weekly - the payroll period) and the

date the wages are paid by Empire. For purposes of this proceeding, Staff adopted the base

payroll expense lag utilized in Case No. ER-2002-0424 since there has been no significant

change in Company's operations since the last rate case . The base payroll expense lag

utilized in that case was 12.0264 days .

Q.

	

What is the basis for the expense lag days assigned to tax withholdings?

A.

	

The expense lag days for tax withholdings are based upon the same payroll

periods used for base payroll. The respective expense lag day computations consider the

time elapsed between the average date the respective payroll is earned by the employee and

the tax due dates.
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1

	

Q.

	

Please explain the expense lag calculation for 401K-employee portion and

2

	

medical care .

3

	

A.

	

Theexpense lag for the employee portion of 401K andmedical care are based

4

	

on the same payroll periods as base payroll, the time elapsed between the midpoint of the

5

	

period in which employees earn wages and the date the wages are paid by Empire . It also

6

	

takes into consideration the time elapsed between the date wages are paid by Empire and the

7

	

date the funds withheld for 401K and medical care are deposited and paid to providers .

8

	

Q.

	

Please explain the vacation expense lag.

9

	

A.

	

The vacation expense lag attempts to reflect the time period from when

10

	

employees "earn" vacations and when Empire has to actually "pay" out the cash to these

11

	

employees for vacations. Because the Company records vacation to an employee's account

12

	

at the beginning of the year for work preformed in the previous year and allows an employee

13

	

to carryover a portion of each year's vacation time from one year to the next plus the fact that

14

	

vacation is not taken evenly throughout the year based on Company's response to Staff Data

15

	

Request No. 118, the Staff utilized an expense lag of 365 days as a conservative estimate of

16

	

the time elapsed between when vacation was "earned" and actually "paid" to the employee

17

	

by Empire .

18

	

Q.

	

Please explain the expense lag for purchased power as found on Accounting

19

	

Schedule 8 at Line 12 .

20

	

A.

	

The expense lag for purchased power is the time elapsed from the midpoint of

21

	

the period when Empire receives purchased power from suppliers and the date payments for

22

	

such services are due.

23

	

Q.

	

Please explain the expense lags for fuels (i.e ., coal, gas and oil) .

Page 2 1
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A.

	

The expense lag for fuels is the time elapsed between the midpoint of the

period when Empire receives the fuels from suppliers and the date on which payments for

such fuels are due. Empire uses three different types of fuel : coal, gas and oil.

Q.

	

Please explain the cash voucher expense lag on Accounting Schedule 8 at

Line 14 .

A.

	

The cash vouchers line item is designed to include all Operation and

Maintenance (O&M) expenses within the study that are not specifically analyzed in a

separate line item.

	

The expense lag represents the amount of time elapsed between the

receipt of andpayment for goods and services necessary to provide service to ratepayers .

A.

	

Please explain the expense lag for the employer's portion of FICA tax on

Accounting Schedule 8 at Line 17 .

A.

	

The employer's portion of FICA taxes is the amount of taxes paid by the

employer on payroll paid to the employees . The expense tag is calculated using the same

method that is used to calculate the lag for the employee's portion of FICA taxes.

Q.

	

Please explain the expense lag for federal and state unemployment tax on

Accounting Schedule 8 at Lines 18 and 19, respectively .

A.

	

The expense tags for federal and state unemployment taxes represent the

length of time between the average day services are rendered by the employee and the date

Empire pays the tax associated with that service.

Q.

	

Please explain the expense lag for property taxes as shown on Accounting

Schedule 8 at Line 20.

A.

	

Theproperty tax lag days were calculated by using the midpoint of the service

period (a calendar year) and the required due date for property taxes paid by Empire.
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Please explain the expense lag for corporate franchise tax.Q.

A.

	

Corporation franchise taxes are paid annually . The expense lag considers the

time elapsed between the midpoint of the taxable period (a calendar year) and the statutory

due date (April 15 of the following year). Staff determined the expense lag for corporation

franchise taxes is 287 .50 days .

Q.

	

Please explain the expense lag for gross receipts tax on Accounting

Schedule 8 at Line 24 .

A.

	

Gross receipts taxes are paid based upon the individual requirements of the

taxing entities . The lag for this item must include the appropriate time span between the

midpoint of the tax period and the time Empire pays the gross receipts taxes to the taxing

entities .

Q.

	

Please explain the sales and use taxes expense lag on Accounting Schedule 8

at Line 25 .

A.

	

The expense lag for sales and use taxes takes into consideration the time

elapsed between the midpoint of the taxable month and the date sales tax is required to be

paid to the State of Missouri .

Q.

	

Why does the revenue lag for sales and use taxes and gross receipts taxes

differ from the revenue lag you discussed above?

A.

	

Empire acts solely as an agent of the taxing authority in collecting sales and

use taxes and gross receipts taxes from the ratepayer and in paying the proper institution on a

timely basis. Empire does not provide any service to the ratepayer associated with these

taxes. Since the expense lags for gross receipts taxes is measured from the date of billing,

the revenue lag equals only the period of time required to collect revenues, the collection lag
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of 18.66 days . Since the expense lag for sales and use taxes is measured from the date sales

and use taxes are collected, there is no lapse in time for the collection of revenues .

Therefore, the revenue lag for sales and use taxes is zero .

Q.

	

Please identify any other components of CWC that do not directly appear in

the Staffs Accounting Schedule 8 .

A .

	

The federal income tax offset, state income tax offset and interest expense

offset do not directly appear in the Staffs Accounting Schedule 8, Cash Working Capital.

These items appear as separate line items in the Staffs Accounting Schedule 2, Rate Base .

They are known and certain obligations of Empire with payment periods and payment dates

established by statute or bond indentures . Staff believes amounts collected from ratepayers,

which the Company intends to use for the payment of taxes and interest, represent a source of

cash for Empire and has use of such funds until they are passed on to the appropriate taxing

authority or bondholder . Therefore, Staff believes it is appropriate to include taxes and

interest as offsets in a lead/lag analysis .

Q.

	

Why are the federal income tax offset, state income tax offset and interest

expense offset included in the Staff s Accounting Schedule 2, Rate Base, rather than

Accounting Schedule 8, Cash Working Capital?

A .

	

The expense component used for these offsets is tied directly to the

mechanical computation of the revenue requirement.

	

The Staffs computer-generated

revenue requirement is based on a computer program with the capability of extracting

appropriate amounts for federal income tax, state income tax and interest expense based on

amounts obtained from Accounting Schedule 11, Income Tax.

	

The computer program
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applies the CWC factor for each respective component and places the CWC revenue

requirement directly in Accounting Schedule 2.

Q.

	

Please explain the federal and state income tax offsets .

A.

	

The federal and state income tax offsets represent the period of time between

the midpoint of the taxable period (a calendar year) and the required dates taxes are due to

the federal and state taxing authorities . Currently, 100% of the estimated federal tax must be

paid during the year in four quarterly installments, which are due by the 15th day of April,

June, September and December. However, based on the timing of the receipt of Empire's

revenues, the Company makes a significantly larger tax payment in the fourth quarter than it

does in the first, second, and third quarters . As a result, the expense lag is longer than it

would be if Empire made equal quarterly installments .

For state income tax, 90% of the estimated state income tax must be paid during the

year in four quarterly installments, which are due by the 15th day of April, June, September

and December .

	

The remaining 10% is due by March 15th of the following year .

	

The

payments made on April 15 and June 15 are considered paid in advance, while payments

made on September 15, December 15 and March 15 of the following year are considered

paid in arrears .

The federal and state income tax expense lags are 90.35 days and 62.05 days,

respectively . The Staff subtracted these expense lags from the revenue lags to produce net

CWC lags, which when divided by 365 days, produce the CWC factors used for calculating

the federal and state income taxes offsets appearing on Accounting Schedule 2, Rate Base .

Q.

	

Please explain the interest expense offset .
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A.

	

The interest expense lag is computed by determining the time elapsed between

the midpoint of the interest period and the required due date for the payment of interest on

long-term debt. A similar calculation is performed for short-term debt and trust preferred

stock. Staff then calculated a dollar-weighted average to derive an overall interest expense

lag of 80.337 days . This expense lag was subtracted from the revenue lag and then divided

by 365 days to determine the CWC factor used for calculating the interest offset appearing on

Accounting Schedule 2, Rate Base .

Q.

	

What was the result ofthe Staffs lead/lag calculation?

A.

	

The aggregate of the individual calculations, result in a total net

ratepayer-supplied funds and illustrate the excess of CWC supplied by the ratepayer over the

amount supplied by the shareholder . The CWC component, including the offsets for interest

and income taxes is deducted from rate base to compensate the ratepayer for the use of their

funds.

AMORTIZATION EXPENSE
Q.

	

Please explain Adjustment No. S-18.1 .

A .

	

Adjustment No. S-18 .1 increases expense to reflect the annualized

amortization expense associated with Account 404.000, Amortization-Limited Term Electric

Plant.

PROPERTY AND LIABILITY INSURANCE
Q .

	

Please explain Adjustment No. S-14.16 .

A.

	

Adjustment No. S-14.16 adjusts property and liability insurance to reflect the

premiums for policies in effect at the June 30, 2004 update cut-off date .
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PROPERTY TAX EXPENSE
Q.

	

Please explain Adjustment No. S- 21 .1 .

A.

	

Adjustment No. S-21 .1 annualizes property tax expense. This adjustment was

calculated by developing a property tax rate to be applied to total electric plant-in-service at

December 31, 2003 .

	

To develop the property tax rate, Staff divided the amount of total

property taxes due in 2003 (LESS : Unit Trains) by the total plant-in-service on January 1,

2003 (LESS : Unit Trains). This property tax rate was then applied to total electric plant-in-

service on December 31, 2003 to arrive at annualized property taxes. The annualized

property tax expense was then subtracted from test year property tax expense to arrive at the

adjustment. Staff's adjustment is $1,092,453 .68.

PSC ASSESSMENT
Q.

	

Please explain Adjustment No . S-13 .2 .

A.

	

Adjustment No . S-13 .2 annualizes expenses for the most current Commission

Assessment .

Q.

	

Is Empire current on its payments to the Commission relating to its PSC

Assessment obligation?

A.

	

It is my understanding that the Company is current on payments for its PSC

assessment for the first quarter ofthe current fiscal year beginning July 1, 2004 .

RATE CASE EXPENSE
Q.

	

Please describe Adjustment No. S-13.3 .

A .

	

This adjustment normalizes rate case expense over a two-year period .

Q.

	

How was rate case expense adjusted for Case No. ER-2004-0570?

A.

	

The total amount of rate case expense incurred by Empire through June 30,

2004 and adjusted by the Staff is being allowed at this time with the exception of costs
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1

	

associated with the Brattle Group (i.e ., Johannes Pfeifenberger, Rate Case Coordinator) and

2

	

Financial Strategy Associates (i .e ., James Vander Wiede, ROR/ROE). Some rate case costs,

3

	

such as consulting fees, employee travel expenditures and legal representation, are directly

4

	

associated with the length of the case and complexity of the issue pursued through the

5

	

prehearing and hearing process. As such, Staff has utilized the rate case expenses incurred in

6

	

the Company's last fully litigated rate case, Case No. ER-2001-0299, as a baseline cost in an

7

	

attempt to estimate a normalized level of rate case expense for this proceeding assuming full

8

	

litigation is again pursued. The Staff will work with the Company to establish an ongoing

9

	

normalized level of rate case expense for inclusion in rates.

10

	

In addition, the Staff has also excluded the cost associated with the Electric System

11

	

Losses Study performed by Shaw Power Technologies from rate case expense in this

12

	

proceeding . Since this item is an expense that is incurred only periodically (i .e ., every five to

13

	

ten years), the Staff has reflected the cost associated with the Electric System Losses Study

14

	

as a separate adjustment normalized over a five-year period .

	

Total cost of the Electric

15

	

System Losses Study is $92,458.67 and a five-year normalized amount of $18,491 .73 is

16

	

reflected in Adjustment No. S-13.4 .

17

	

Q.

	

Why have you excluded the costs associated with the services provided by

18

	

Johannes Pfeifenberger and Dr. James Vander Weide?

19

	

A.

	

The primary reason Staff excluded the cost associated with the services

20

	

provided by Johannes Pfeifenberger was the lack of documentation supporting the need for

21

	

such services . To Staffs knowledge, Empire has never utilized a consultant for rate case

22

	

coordination and provided insufficient evidence in this proceeding to support the need for
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utilizing such a consultant.

	

In Company's response to Staff Data Request No. 208.4,

Company responded as follows:

Subject to the Empire District Electric Company's objections
regarding information which is protected from disclosure by the
attorney-client privilege and/or the work product doctrine, and without
waiving the same, Empire responds as follows :

Mr . Pfienberger (sp.) was retained based on the belief that his
representation is reasonable and prudent for an effective presentation
of Empire's case and that Mr. Pfienberger (sp.) is well qualified for the
assigned tasks. In selecting Mr. Pfenberger (sp.), Empire relied on
outside recommendations, used its professional judgment, and
evaluated costs in light of Mr. Pfienberger's (sp.) qualifications,
experience, and skill . As stated in response to DR 208.7, it is
Empire's policy to employ only those experts who will help to
properly evaluate and explain the issues that arise in the context of a
rate case .

Mr. Pfienberger (sp.) has assisted with testimony preparation, but has
not generated any reports and/or analyses for this case .
Mr. Pfienberger's (sp.) work may be used to support Empire's
positions on various issues, but the complete and final scope of his
work is not yet determined .

The same holds true for Staff's exclusion of the cost associated with the services

provided by Dr. James Vander Weide. Company has already employed the services of

Dr. Donald Murry to provide testimony on the issues of rate of return/return on equity and to

Staff's knowledge, Empire has never utilized a second consultant for rate of return/return on

equity in the context of a rate case proceeding . In addition, Company provided insufficient

evidence in this proceeding to support the need for utilizing an additional rate of return/return

on equity consultant . In Company's response to Staff Data Request No. 208.8, Company

responded as follows :

Subject to the Empire District Electric Company's objections
regarding information which is protected from disclosure by the
attorney-client privilege and/or the work product doctrine, and without
waiving the same, Empire responds as follows:
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Vander Weide was retained as a second rate of return
consultant/witness based on the belief that his representation is
reasonable and prudent for an effect presentation of Empire's position
on the issue and that he is well qualified for the assigned task. In
selecting Mr. Weide (sp.), Empire relied on outside recommendations,
used its professional judgment, and evaluated costs in light of
Mr. Weide's (sp.) qualifications, experience, and skill . As stated in
response to DR 2083, it is Empire's policy to employ only those
experts who will help to properly evaluate and explain the issues that
arise in the context of a rate case .

Q.

	

Does Staff have any concerns regarding the amount of rate case expense

estimated by Company for this proceeding?

A.

	

Yes. According to Company's workpapers, Empire estimates total rate case

expense of $750,000 for this proceeding to be normalized over a three-year period

($250,000/year) . This estimate represents a 19.50% increase in rate case expense over the

total "actual" rate case expense incurred in Empire's last fully litigated rate case, Case

No. ER-2001-0299 ($627,609.28) . When asked in Staff Data Request No. 208 .7 to provide

and explain the policies and procedures employed by Company to establish and control the

parameters for a reasonable level of rate case expense, Company replied as follows :

Empire's policy is to employ the experts that are necessary to properly
evaluate and explain the issues that arise in the context of a rate case .
Only those that are deemed to be necessary are utilized during a rate
case . This should result in a balance for all interests that are
represented in a rate case .

Q.

	

What is Staffs primary concern with the manner in which Empire retained

outside consultants for purposes of this proceeding?

A.

	

The Staffs concern is with the lack of internal controls employed by Empire

over the amounts paid for services provided by outside consultants. Work performed by an

outside consultant can provide an opportunity for abuse of company resources . As such, the

process used by a utility to contract for services provided by an outside consultant should
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attempt to ensure that costs paid for outside services are not only competitive in the market,

but that charges incurred for the work are commensurate with the quality and quantity of

work performed . Therefore, Staff believes a reasonable internal control such as competitive

bidding should be employed by Empire to protect company resources and ensure prices paid

for outside services are reasonable . In addition, Company should require that there is

detailed documentation supporting the costs charged by each consultant for services

performed that is adequate to justify the costs incurred and to ensure that the services

rendered are commensurate with the quality and quantity of work performed .

Q.

	

Did Empire employ either of these internal controls, competitive bidding and

adequate documentation, in relation to the costs incurred for all of the outside consultants

utilized for purposes of this proceeding?

A. No .

Q.

	

Did Staff receive information from Company that supports Staff's concern

about the policies and procedures employed by Company to establish and control the

parameters for a reasonable level of rate case expense?

A.

	

Yes. In Staff Data Request No. 174, Staff asked Company to provide a copy

of the Company's policies and procedures used to acquire the services of each of the

consultants. In response to this request, Company indicated it did not employ any internal

policies and procedures for the hiring of Dr. Donald Murry, Dr. James Vander Weide,

Jill Tietjen, Ken Vogl, Ed Overcast and Johannes Pfeifenberger. Instead, Company relied

solely on established relationships with the consultants utilized for purposes of this

proceeding with the exception of Johannes Pfeifenberger and Dr. James Vander Wiede. The
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only consultant subjected to a competitive bidding process was Donald Roff, who provided a

depreciation study for purposes ofthis proceeding .

BANKING FEES
Q.

	

Please explain Adjustment No. S-10.2 .

A.

	

The Staff made Adjustment No. S-10.2 to annualize the cost associated with

banking fees paid by the Company for its commercial lines of credit. The Staff annualized

the cost of the banking fees based upon the current contract for the syndicated bank line of

credit as provided by the Company in response to Staff Data Request No. 213.

	

The Staff

further offset the cost of these banking fees by the amount of interest earned on overnight

investments made by the Company during 2003 .

	

Staff has followed this methodology in

previous cases.

FLOTATION COSTS
Q.

	

Areyou sponsoring any other adjustments to Staffs revenue requirement run?

A.

	

Yes. In 2001, 2002, 2003 and 2004, Empire issued 2,012,500 shares of

common stock, 2,500,000 shares of common stock, 2,000,000 shares of common stock and

300,000 shares of common stock, respectively .

	

In doing so, the Company incurred costs

totaling $6,810,657. It is Staffs position that these costs be recovered through rates as an

above-the-line adjustment to operating expenses . I recommend these costs be normalized

over a five-year period for purposes of this proceeding .

	

As such, I am sponsoring

Adjustment No. S-14.6 in the amount of $1,362,131 to reflect the normalization of this

expense.

Q.

	

Does this conclude your direct testimony?

A.

	

Yes, it does .
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ROBERTA A. MCKIDDY
SUMMARY OF PREPARED TESTIMONY

Schedule 1

Issue Case Number CaseName
Electric Utility Industry Merger History EM-2000-292 IUtiliCorp United Inc. / St . Joseph Light and Power':
Financial Theory ofUtility Mergers JEM-2000-292 UtiliCorp United Inc. / St . Joseph Light and Power'..
History ofthe UtiliCorp United / St. EM-2000-292 UtiliCorp United Inc. / St . Joseph Light and Power,
Joseph Light and Power Merger
Merger Overview BEM-2000-292 -~UIiliCorp United Inc / St . Joseph Light and Power :̀
Merger Rationale EM-2000-292 _UtiliCorp United Inc. / St . Joseph Light and Power!
Surveillance Data Reporting' ~EM-2000-292 UtiliCorp United Inc. / St . Joseph Light and Power;
Electric Utility Industry Merger History EM-2000-369 UtiliCorp United Inc. / Empire District Electric
Financial Theory ofUtility Merger EM-2000-369 UtiliCorp United Inc. / Empire District Electri_
History ofthe UtiliCorp United Inc .

Merger
/ EM-2000-369 UtiliCorp United Inc. / Empire District Electric

Empire Electric Company
-Merger Overview EM-2000-369 UtiliCorp United Inc. / Empire District Electric
:Surveillance Data Reporting

- -
EM-2000-36 lUtiliCorp United Inc. / Empire District Electric __ _'.

1Cost
_

ofCapital iER 2001-299 ]The Empire DistrictElectnc'Company
Cost of Capita l _ ~ER-2002-217 Citizens Electric Corporation
'Evaluation ofTransaction I"'yI-2001-585 Gateway Pipeline Company Inc., e[ al
Standard of Public Detriment GM-2001-585 Gateway Pipeline Company Inc., et al
Evaluation of Transaction GM-2001-585 Gateway Pipeline Company, Inc.
Standard of Public Detriment GM-2001-585 Gateway Pipeline Company, Inca
Rate of Return GR-2000-512 Union Electric Cod/b/a AmerenUE____
Cost ofCapital MGR-2001-629 Laclede Gas Company
Cost of Capital GR-2002-356 Laclede Gas Company
Capital Structure, Cost of Capital, SR-2000-282 Missouri-American Water Company
Embedded Cost, Return on Equity
Surveillance Data Reporting 2002-232

_
Verzon/CenturyTel

Surveillance Data Reporting IVVM-2001-309 Missouri-American Water Company, et al
Capital Structure, Cost ofCapital, WR-2000-281 Missouri-American Water Company
Embedded Cost, Return on Equity I

'Capital Structure, Cost of Capital,
Equity

WR-2000-844 St . Louis County Water Company
Embedded Cost, Return on
Cash Working Capital, Tank Painting WR-2003-500 Missouri-American Water Company
Expense, Main Incident Expense, Facility
Locates Expense and Advertising
Expense
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ARTICLE 13
ASSIGNMENT

13 .1

	

f=ssignmmnt. Except as set forth in this Article 13 . i no interest. ir, this Agreement shall, in
whole or in part, be assigned or encumbered by either party without the prier wc;ten consent of
the other party. which consent shall not be unreasonably withheld Owner shati have the fight to
assign this Agreement in whole or in part to fij art entity established to own, operate and to
cbta:r, funds for the construction and operation of the Project, and fit) the Lender . Any such
assignment shall not relieve the assigning patty of any obligation under this Agreement . Upon
the assignment of this Agreement to a Lender, Contractor snail, at the request of Owner, enter
into a consent agreement with Lender pursuant to the terms of Artrticlo 13_7_

13.2

	

Succession . This Agreement shall inure to the benefit of and be binding upon the
successor and permitted assigns (as provided for by Article 13.1) of the parties . Owner agrees
that any assignees or transferee of Its interest or any portion thereof in this Agreement or in the
Project, including any lienholder or party holding a security interest with respect thereto will be
bound by the releases and limitations of liability set forth in this Agreement such that the total
aggregate liability of Contractor to Owner and such assignees or transferee shall not in the
aggregate exceed the limits of liability set fort` in this Agreement.

ARTICLE 14
SUBCONTRACTORS AND LABOR RELATIONS

14 1

	

Subcontractors- Contractor shall have the right to enter into purchase orders for the
provision of Equipment, Start-up Spare Parts, Bulk Nitatehals and Supplies, and to subcontract a
porttan of the Work. The issuance of any purchase order or subcontract shall not relieve
Contractor of any of its obligations under this Agreement, including, but not limited to, the
obligation to properly supervise and coordinate the tasks of Subcontractors and Vendors so as
to ensure that all tasks performed by Subcontractors and Vendors conform to the standards set
forth it ibis Agreement

'4 .2

	

Labor Relations . Contractor shall promptly undertake all reasonable efforts to resolve
any labor disputes among Cs employees . t f a labor disturbance actors, Contractor shall take all
reasonable actions to minimize any resulting disruption of the progress of the Work, Contractor
shall advise Owner promptly in writing of any known actual or anticipated or tnreatened labor
disou'e that might affect the oerfonnarce of tne Work,

Rioht of Owner to Sus end Work,

ARTICLE 15
SUSPENS ION AND TERMINATION

15.1,1 Owner may suspend the performance of the Wrrk by Contractor, i-r : :"hole or in
pa'', at any time and from time to time upon ttvrty (30) days' prior written notice of such
su, .̂pension . The notice of suspension shall state the reason for suspension and the anticipated
terry : cf suspension . Thereaf'.er . Contractor shall resume performance of the Work whey
cirecfed to do so upon reasonable notice by Owner. Notice of suspension does not relieve
Chwier from mal4ng payrtl£nt5 for milestone evenly ;already rnmpleled at the time of
sussp=nsinn or mi,estores scheduled for ccrlpletion wil'un thirrj (30) days of the notiCn 0f
sti ;perision

iS
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EXHIBIT G

PERFORMANCE BOND

KNOW ALI. MEN BY THESE PRESENTS that we, the undersigned
._

	

of PATCH CONSTRUCTION LLC, hereinafter
referred to as 'Contractor', and
a corporation organized under the laws of the state of __

	

and authorized to
transact business in the states of Missouri and Kansas as 'Surety,' are held and flrmty bo -.inzi
unto THE EMPIRE DISTRICT ELECTRIC COMPANY, hereinafter referred to as "Owner,' in t1r>
penal sun: of

	

_

	

_US DOLLARS
(USs

	

lawful money of ".ho United States of America, for the payrnent of
which sum, well and truly to be made to the Owner, we bind ourselves and our heirs, executors,
administrators . successors, and assigns, jointly and severalty, by these presents :

WHEREAS, on the_day of

	

-.,

	

2002, the Contractor entered into a
written Agreement with the Owner for fti-rishlng materials. suppLes, and equipment no!
furnished by the Owner, construction tools, equipment, and plant, and the performance of all
necessary labor, for and in connection with Lhr-- rnnstruction of certain improvements
desicnated defined, and described in the said Agreernert and the conditions thereof, and in
accordance wish the Agreement documents therefor, a copy of the said Agreement being
anacw.d hereto and made a pa:^ hereof, and

WHEREAS, :t was a condition of the Agreernert award by the Owner that these presents
by the Contractor and Surety :

NOW THEREFORE, if ,he said Contractor snail, in all part,'cuiars, veil, duty . and
faithfully observe, perform, and abide by each and every covenant, condition, and c? " t of the
said Agreement, and the conditions . specifications, guarantees (includtng those of equipment
performance), drawings, and other Aareenient documents thereto attached or, by reference,
made a part thereof. according to the true ir"tent and meaning in each case, then this obligation
shah be null and void ; otherwise, it shall remain in full force and e'fect, and

PROVIDED, that in the event the Contractor shall be in default under the Agreement or
the 4greement snail be terminated by the O,VoCr under the provisions of trie Agreement, the
Surety shall promptly remedy the default or shall promptly (1) complete the Agreement !n
accordance with its terms and conditions, or (2) arrange for a contract between the Owner and a
mutually act;eptable contractor to ccrnplcfe the original ecn ract in accordance with its terms
and conditions : and in the event the Surety does not commence performance within thirty (30)
days after notice of deiauit or termination, the Omter may take over and prosecute tie work to
completion by Agreement or otherwise ana the Sur_>ty shall pay td the Owner the cost cf
completion less the unpaid balance of the Agreement price . (The "unpaid balance of the
a, ree ,nent price - shall mean the total Agreeme-.- price lass ire amount pacd to the -cntractor
u:-der the terms of the Agreement )

t'i?OVIDED FURTHER, =,ha* if tire Cootactor shall fat : to pay all ju=t ctalrns and
domands by, or in hehalf of, any employee or ether person, or any firm, association, o-
cerparation, fur labor performed or materials, supp!1es or ea :i :p."re t turrisheG, :used o:
consrrrred by the Contractor or his . ttreir or its subcontractor or subcontractors io the
oerfofrr,an ,e or the Work, th=_n the Sur .=ty witt pay tore Putt vatue os all such Claims or demands in

Sclwsiii!1- 4-f
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any total amount not exceeding the amount of this obligation . together with interest as provided
by law,

THE UNDERSIGNED SURET--(, fc' value received . hereby agrees that ro extension o
time, change in, addition to, or other modification of the terms of the Agreement or work to be
performed thereunder, or of the specifications or other Agreement document, shall m any way
affect ns obligation on this bond, and the Surety does hereby waive notice of any such
extension of time, change addition, or modification .

IN TESTIMONY WHEREOF . the Contractor has hereunto set his hand and the Surety
has caused these presents to be executed it its name and its corporate seal to be aff,"xed by its
-Attorney-in-fact at

	

on this
vav of

	

?Ju2 .

Bm

By:

'Contra-o;1

(Surety Company)

;Attorney- "n-Fact)

{Stag_ Representative)

Sciird-((~ -



AGREEMENT FOR INSTALLATION OF TWO FT-8 TWIN PAC'S

AND ENGINEERING, PROCUREMENT

AND CONSTRUCTION OF BOP EQUIPMENT

NEAR SARCOXIE, MISSOURI

By and Behveen

T1 IF EMPIRE DIS'(RICT ELECIRIC COMPANY

And

PATCH CONSTRUCTION LLC AND PATCH INC.

AMENDMENT- 01

P:icle 1 c( 8IW ,
4chrthile ~-I
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week. As these costs are prepared on a weekly estimated
basis, each request for payment will be suplx)rted with
documents for the preceding week and the payment request
reconciled as necessary.

5.4

	

Payment of Change Order Price: The payment of Change Orders
shall be made by Owner in accordance with the provisions of the Change
Orders approved by Owner.

5.5

	

Interest .

	

Any portion of the Agreement Price not paid by
Owner when due in accordance with this Article 5 may incur Interest
charges from the Suppliers . Any such additional costs caused solely by
delay of Owner, including Contractor's costs resulting from late payments
shall be to the Owner's account. Any such additional costs caused by
delay of Contractor, shall be to the Contractor's account. Provided
Contractor is not in default under the Agreement or this amendment, any
portion of the Agreement Price due directly to the Contractor and not paid
by Owner when due in accordance with this Article 5 shall bear interest
from the date payment was due to the date of payment at a rate per
annum equal to the lesser of the maximum lawful rate or the prime rate
as then published by Bank of America in Houston, Texas plus three (3%)
percent.

5 .6

	

Contractor's Rioht for Non-Payment by_Owner_

	

Not withstanding
the provisions of Article 5.5 above, andprovided Contractor is not in
default of it's obligations under the Agreement or this amendment,
Contractor shall have the right to terminate this agreement in its entirety,
and to be released from any liability except with respect to its warranty
obligations for Work already performed, upon the failure of Owner to
make an undisputed payment to Contractor within thirty (30) days of the
date such payment was due, by so notifying owner in writing seven (7)
Business Days in advance. Disputes will be handled according to Exhibit F.

A1 .2

	

Exhibit B : Payment Terms and Values

Exhibit B: Payment Terms and Values is deleted in its entirety and
replaced with the following provisions:

i

	

Attached as Exhibit J is Contractor'S Project Cost Report as of the
date of this Amendment 01, disclosing in full the Original Budget,
Current Budget, Current Commitments and the Forecast to
Complete .

P ;atti' "7 of ri
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The latest Cost Report referred to above contains the forecast costs
at Project completion based on actual order values and quantity
take-offs at over 80010 Engineering completion . The economies
achieved by Contractor have enabled Contractor to create a First
Tier Contingency (FTC) in the amount of $915,258.

Contractor hereby assigns the First Tier Contingency to Owner's
control. This contingency will be re-allocated to and from estimated
areas of the project to maintain the project budget at $10,450,124
or less . ($1 .1,36'5,382 - $915,258). Contractor shall not be
required to provide a Performance Bond .

4.

	

The Cost Report also defines Contractor's originally planned
Overhead, Profit and Contingency. The Original Budget for Profit
and Contingency was $1,067,011. This amount shall be defined as
the Second Tier Contingency. Owner has in effect paid this amount
as part of the Notice to Proceed payment of $ 1,136,000. Should
the First Tier Contingency be exhausted, Contractor shall reimburse
Owner for all costs above $10,450,124 within seven (7) working
days, provided such costs have been invoiced to Owner by
Contractor and provided Owner has paid the invoiced amounts.

Should both the First and Second Tier Contingency's be exhausted
(i.e . the cost of the project exceeds $11,365,382) then Contractor
will make assets from Patch LLC, Patch Inc, and the personal
assets of Mr. C 3 Patch III, PE available as collateral to insure
completion of the project at the contracted value of $11,365,382
pursuant to Exhibit M .

6.

	

Unused First Tier Contingency will be allocated as follows: In
recognition of the Owner's increased accounting and administrative
functions, the first $60,000 of remaining First Tier contingency will
be retained by the Owner. The remaining First Tier contingency is
payable by Owner to Contractor progressively as noted below:

Event_..-_ ._.- .._~. .. . . ._ .__ . . . .._._.-.-.. _-_.. . .. . . .___ -'-Anticipate(]

	

%
.. . . .._ f_ . . Rate ._ ...$ .__._

	

~ ._._
_Mechanical Completion of Unit 3^- (

	

11-Feb-0_3

	

25°_/0 __
_Mechanical Completion of Unit4

	

26-Fcb 03

	

25%_
Achrrve Co_snmc~rcrz3L ()pcration Unit 3_

	

01-_Apr 03 - -

	

250_/0_
Commercial Operation Unit 4 -

	

15-Apr 03 .__

	

?~%

7;1 .? V.) 102
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Owner shall relea,e to Contractor the payments as referred to
above for achieving Commercial Operation by the dates specified,
irrespective of whether Commercial Operation had been achieved
or not, provided however, any delay to achieving Commercial
Operation is not in whole or in part attributable to any deficiency in
the work performed by Contractor, and provided that Contractor is
in not in breach of the Agreement or this amendment and all lien
waiver releases have been provided by owner.

A1.3

	

EXHIBIT C: PROJECT SCHEDULE

The Project Schedule, Run Date 05 Feb 02 is replaced with a new Schedule,
Run Date 19 July 02, reflecting Owner's request to bring forward Unit 4
completion .

A1.4 EXFlIBITE: CONTRACTOR'S PARTIAL RELEASE OF CLAIMS

Contractor confirms receipt of payments from Owner in the sum of
$3,442,774 (Three million, four hundred forty two thousand, seven
hundred seventy four), through the invoice dated June 7, 2002, covering
all work performed up to and including May 31, 2002, and further
confirms that Contractor has satisfactorily fulfilled his obligations with
respect to Exhibit E: CONTRACTOR'S PARTIAL RELEASE OF CLAIMS for all
payments made to date. The provisions of the Exhibit E referenced herein
shall apply as described in section A 1 .1 (5.3 .3) described above.

A1 .5

	

EXFIIBIT G: PERFORMANCE BOND

Exhibit G: PERFORMANCE BOND, to the Agreements deleted in its
entirety, pursuant to section A1 .2 above.

A1 .6 Contractor has furnished Owner with the following Financial Statements
and the Owner has reviewed the same and Owner's requirements,
resulting from this review, are incorporated in this AMENDMENT-01 :

Operating Statement for Patch LLC
Operating Statement far Patch Inc
Personal Statement for Mr. C J Patch III, PE

A1 .7

	

FXI-IIIDI-F Fi : EXANIINATION OF PECORI)S

71~3J=0t!2
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IN WITNESS WHEREOF, the parties have caused this AMENDMENT 9I to "The ENGINEERING,
PROCUREMENT AND CONSTRUCTION AGREEMENT" made and entered into February 15,
2002 by and between The Empire District Electric Company ("Owner') and Pat(fi Construction LLC
("Contractor) to be executed as of the date first above vaitlen :

CONTRACTOR OWNER

PatchConstruction L.L.C .

	

The Empire District Electric Comar1y

,r,

Printed Name : C , ) -

	

c" 4-11

	

Printed Name :

	

C1CtGf

	

~

7
Title:

	

Tide:

	

ifP_

	

LIm~ Y

CONTRACTOR

Patch Inc .

By:

PrintedNnma:

	

d)A7,- et iu

Title:

	

`

	

~: v i7ja_i

7/20)2002
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Name

C. ). Patch, III, )ndividualty

I_CLt"jtl°hVS+ -t" nr_j )._),Individually
[ty,OUSC2 names)

I Patch, Inc., a

	

corporation
Istate or 0xoryoration)

Patch CorlrueWn, L.L .C.,

a (_4limiteA liability company
of erq,n"tgn)

(GUARANTORS] (Coliectivefy)

the Empire Distrint Electric Company, a Kansas corporation
602 poplin

	

t
poplin MO (x1801

()IOLDER)

I.

	

AGREEMENTTO GUARANTEE.

av "sn_svre cer . ¢G.
.̂ F01ura,11

a
t-:va

EXHIBIT M

GUARANTY AGREEMENT

DATE AND PARTIES. The date of this Guarnnty Agreement ("Guaranty") is

	

t^t L-S

	

lz

	

~- � L,tatc or,anendn,entl, and the parties
are as follows :

Street Address, City, State, Zip of Residence o
Registered Agent Address in Missouri

j~no lctJ,.c.a£_ t_,rl

~WaD ~ u-[>Jtlr .iE

	

Lr:a

~6">' r.), iA~
S~v " rL

	

30~

N, Cur.<LCs "r,aj r SG

	

t_9 A-t£',

SSN or Tax ID #

Lhzl-j4-Snot

(L,o513353

7L oto~55 ~°1`~

To induce I)OL.DFR to enter into an amendment to that certain Engineering, Procurement and Construction
Agreeuent dated Felxirary IS, 2ix12 (tae "Agreement'), GUARANTORS, jointly and severalty, atrolutety and
unconditionally, promise to perform un accordance with the Obligations (as hereinafter defined) under this Guaranty,
the Agreemend, aril the Amendment and to pay and guarantee prompt remittance of all payments to be made by
Contractor under the Agreement and the Amendment to any third party supplier of lab", materials and 'ices, or
any other payment due by Contractor under the Agreement and the Amendment. Upon full performance by
GUARANTORS of all of their regr_ctive obligations hereunder, this Guaranty, the Agreement, and the Amendment
SKILL terminate.

Lt.

	

The terra "Obligations' shall mean :

	

(i) the obligations of GUARAN IOfL; under this Guaranty; (ii) the obligations of
GUARt'dffOPS under the Agreement or under the Amendu'vcnt; (iii) all m!i:aing and future irdtebtedness Liabilities, arK)
obligations of GUARIWT'Of6 to t IOIi>LR

C.

	

GUARANTORS, jointly and scti'eralhy, at,solutety and unconditionally, gwhrantec and pr<umia. unto HOLDER that they
will faithfully perform and fulfill all of their covenant, urx)cr the Agreement and the Arncrxlruent and the Obligations
at the tire-r and in tlr= manner provided for therein .

L7 .

	

GUAP;gl ro)S, jointly and severally, absautely and unconditLxhally, further promise ant! goaranthu prompt payment
when clue of all attorney fc-u, including Ldanlcgal fees, and all other costs and expenses incurred by HOLDER in
c-oforcing Fir?1 .DER's rights under this Guatanty, the Agreement, and the Ameminrent .

PRIMARY LIABILITY. (AIARAfITOfS are primarity Iwblc under this Guaranty; reyardl". s cf hvh: they or not HOLDER pursues
any of its rcm-tics under the Agreement or the Arnendow_rd or o,ia)n ;t any outer surety, guarrintor or endorser under said

Or idllrruh7lC'i?t-

seltadulc t,-I



NO OTHER CONDITIONS. 'the liability of G(L1PANTORS F, not conditi oned on the signing of this Guaranty by any other
person and further is "̂oi subject to ztny condition not expressly set forth herein .

EVENTS OF DEFAULT . GUARANTORS :hall be in default upon the occurrene~ of arty of the following cvenLs, circumstances
or conditions :

A.

	

Failure by any person or entity obligated to make payment on behalf of Coobactor under th(" Agreement or the
Amendment.

B .

	

A default or breach under any of the terms of this Guaranty, the Agr"_emerrt or the Amendment.

C .

	

The reascarable detarrnirurtion try HOLDER that any warranty, covenant, representation or statement made herein or
in the Agreement or Amendment to induce HOLDER to enter into this Guaranty, the Agreement, and thc?trnendment,
and ail other cfocunrents executed in conjunction therewith, if any, and to accapt this Gdrarardy, prove to be false
when made or furnished,

D.

	

Entry of a decree or order for relief by a court having jurisdiction of ere premises in respect of any of GUAR,VITORS,
or any guarantor or surety of them, in any involuntary case under Federal BanknnlAey laws, as now or hereafter
constitutrtk, or any other applicable.: federal or state bankruptcy, insovency or similar laser, or the appointing of a
receiver, a liquidator, assignee, custodian or other similar office of any of GUARANTORS, or any guarantor or surety
of them, or for a substantial part of their property, or the ordering or minding up liquidation of affairs and the
continuance of any such decree or order unstayed in effect for a period of sixty (60) clays .

E .

	

Commencement by any of GUARANTORS or try any guarantor or surety of Utern of a voluntary case under Federal
Lbankruptcy Laws, as now constituted or hereafter amended, or any other applicable federal or state bankruptcy,
insolvency or similar law, Or the consent by any of Them to the appointment of or taking into possession by a receiver,
a liquidator, .assignre, ctrAodian or other similar offtciai of GUARANTORS or any guanntor or surety of them, or for a
sutytantial part of their lxoperty, of the making by them or by any guarantor or surety of them of any asskjnment for
the benafit of creditors, or the failure of any of them generally to pay their debts as such debts become due cr tie
taking of any action try any of them or' any gunruntnr or Surmty of them in furtherance " -if any of line foregoing .

Dissolution, termination of existence, or business failure of PATC1I CCINSTRt1CrION, L.I.C. or PATCH, INC .

G .

	

If any guaranty of the Agreement or the Amendment shall at any time, for any reason, coase to b: in hill force and
effect or :,hall be declared to to null and void by a carat of competent jurisdiction, or if the validity or enforceability
thereof shall be centc-ted or denied by any party, thereto, or if any party thereto shall deny that he, she or it has any
further liability or obligation thereunder, or if any party thereto shall fail to comply with or observe any of the terms,
prov"fsions or conditions contained in any such guaranty.

kl .

	

A transfer of a substantial Part of any Of GUARANTORS' money, property, or business interest., except in the
ordinary course of busings.

REMEDIES ON DEFAULT . At Ure option of t1OLDER, all or any part cf the Obligations under this Guaranty, the Agreement,
or the Amendment, shall become immediately (Joe and payable without notice or demand, upon the occurrence of an Event of

-Default or at any time thereafter- In addition, upon the occurrence of any Event of Default, HOLDER at its option, may
immediately invoke any or all other remedies provided in this Guaranty, the Agreement, or the Amendment, or arty other
imburnent evidenring the Obligations, and any dox:unrents securing or othorwi5e relating to the Obligations . All rights and
remedies are cumulative and not exclusive and HOLDER is entitled to all remedies provided by Law or enmity, whether or not
cn,pressly set forth .

WAIVER AND CONSENT BY GUARANTORS AND OTHER SIGNERS. Regarding this Guaranty, the Agicement, and the
Amendment, to tire extent not prohibited by law, GUARr1^IrORS and any other signers :

A .

	

Con-cnt to any waiver gnomes( by HOLIER and agree Urrt any delay or lack of difigenca: in the enforcein ,'-Irt of the
ObfigoUon or any failure to file a ckilin or oUretwise protect any of the Obligations in no way alfe=Ls or impaus
GUARANJ OR-S' liability .

II .

	

Woiv" notice of acceptance harcuf, ritAi'0 of any action taken or oraittet by HOLDER in reliance then,"or, any
r-~quri owm Utia HOLDER yis . ua i ~ of c rfauit or ass rtrrsg any cd 5_r right Of HOLDER herstu : ,'.R :r .

fGrr.

	

k

	

t, pry->oltn erat r.r p," ,,,herrt, d .~ninnd, r :ctiice of aaeler2rhCx:, notion, of intent in P
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D.

	

Consent to any tenewals and e:t,-ioons agreed f=o 1w HOLDER, regrdiea of the number cf "auh nzne".vots or
cxtesrsinns ;

	

.

E.

	

Consent to IIOLDER's release of any fndotser, guaraooor, surety, accommodation or any other co-signer.

BANKRUPTCY.

If a bankruptcy petition should at any time be filed by or against the GUARANTORS, the maturity of the Obligations,
so far as CLIARAPITORS' liability is concenhed, shall 6,2 accvIerated aril the Obligations shall b-, immediately payable
by GUARANTORS .

B-

	

GUARANTORS acknowledge and agree that this Guaranty shall remain in full force and effect at all times,
notwithstanding any action of undertakings by or against HOLDER in connection with any obligation in any
proceeding in the U.S. Bankruptcy Courts, including without limitation, election of remedies or imposition of any
status upon claims by IK3tDER, pussimot to the US . Bankruptcy Code, as amended.

C .

	

In the event that any payment under this Guaranty is deemed, by final order of a court of competent jurisdiction, to
have been a voidable preference under the bankruptcy or insolvency laws of the United States or otherwise, then
GUARANTORS' obligation shall remain as an obligation to HOLDER and shall not be considertxi as having been
extinguished,

8 .

	

RELIANCE BY HOLDER GUARANTORS aclnowledge that HOLDER is retying on this Guaranty in entering into the
Agrcerrx:nt and Anwndment and that GUARANTORS have signed this Guaranty to induce HOLDER to enter into said
Agreement and Amerdruent .

JOINT AND SEVERAL. GUARANTORS and all other guarantors, endorsers, co-signers, and sureties shall be jointly and
severalty liable under this Guaranty, the Agreement, and the Amendment . This Guaranty shall be in addition to any other
guaranty or other security for the Obligations of HOLDER under the Agreement and the Amendment, which shall not be
prejudiu:d or rendered unenforceable by the invalidity of any such other guaranty or security .

10 .

	

GENERAL PROVISIONS .

A .

	

FINANCIAL STATEMENTS. Until such time as the Obligations and payments due wrier the Agteement and the
Amendment are performed and paid in full, GUN2ANIORS stall furnish HOi.DER with such auditrti and unaudited
balance sheets, income statements arid Pnancial stattinents as I10LDER may from time to Linse requc .̂ :.t all of which
financial statements shall be certified by GUARANTORS or GUAW,f4TORi accountants to be true, crOfTCGt arcs
complete .

TIME IS OF THE ESSENCE . Time is of the essence in GUARANTORS' performance of all duties and Obligations
imposed try this Guaranty.

C .

	

NO WAIVER BY HOLDER OR GUARANTORS . HOtDER's course of dealing, or HOLDER's forb~arar,ee from, or
delay in, the exercise of any of HOLDER's rights, remedies, privileges or right to insist upon GUARANTORS' strict
performance of any provisions contained in this Guaranty, the Agreement, or the Amendment, shall net b_ construed
as a waiver by HOLDER, unless any such waiver is in writing and is signed by I1OLDER.

AMENDMENT . The provisions contairvt^iJ in this Guaranty, may not be amended, except trough a ;vritt^_n
amendment which is signed by HOLDER and GUARANTORS .

E .

	

INTEGRATION CLAUSE. This Guaranty am] the Ameridineot to the Agreement, executed concurrently herewith,
reps i;ent the entire understanding of the pasties hereto as to the Obligations, whether prior, contemporaneous or
subsequent, and may riot be contradicted by evidence of prior, contemporaneous, or subsequent aal agreements of
the paid-- .

GOVERNING LAW. This Guaranty shall be governed by the laws of the State of t4issoori, req;--irdk~ss of that s'tate's
conilkt of laws provisions, and provided that such lava are not otherwise preempted by fcxieral laws and rarjidatKa*.

FORUM AND VENUE . In the event Of lil6lari0o pntaiihing to tin ; Guaranty, the e:.elusive fotom, ecsnle 31y9 plan=e of
jursdiction shall tr: in the State of Missouri, County of Jasp~, r, unless othurwi-r= reyuircd ty law .

SUCCESSORS AND LIABILITY OF GUARANTORS . Thi, Gushranby :dha{I inuraa to the; txnafit Of acid t3tti<j IfiE liflr5,
Sur. ~ e:.SOTS, a;:inrh5 of the liar c " : and sutr�cY{ucnt hord_r~ of the ObltJann-hs v,,,
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prov!SIed however, that GUARANTORS may not acorn, transfer or delzgate any of its rights or Obligations under this-
Guaranty .

NUMBER AND GENDER. WAienever used, the singular shall include the plural, the plural the singular, and the use of
any gender shall be applicable to all genders.

DEFINITIONS . The terms used in this Guaranty, if not defined herein, shall hasv their meaning; as defined in
other documents executed contemporarr.~usly, or in conjunction, with this Guaranty.

K .

	

PARAGRAPH HEADINGS. The headings at the berginniny of any paragraph, or any -Subparagraph, in this Guaranty
Agreement are for convenience only and shall not be dispositive in interpreting or construing this Guaranty
Agreement

IF HELD UNENFORCEABLE. If any provision of this Guaranty shall be held unenforceable or void, then such
provision to the extent not otherwise limited by law shall be severable from the remaining provisions and shall in no
way affect the enforceability of the remaining provisions nor the validitr of this Guaranty. This Guaranty is valid
denote the genuineness validity or enforceability of any documents executed in conjunction with the transaction
desaibed in Section 2 hereof.

it .

	

NO LEGAL EXISTENCE. If for any reason PATCH CONS(RUCIION, L.L.C. or PATCH, INC has no legal existence or
is under no legal obligation to discharge any of its responsibility undertaken in the Agreement or purported to be
undertaken by it or on its behalf, this Guaranty shall nevei thetes be binding on GUARANI'ORS to the same extent as
if GUARANTORS at all rim., had been principal parties obligated to perform under the terms and conditions of the
Guaranty and the Agreement.

ORAL AGREEMENTS OR COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT OF A
DEBT INCLUDING PROMISES TO EXTEND OR RENEW SUCH DEBT ARE NOT ENFORCEABLE. TO PROTECT YOU (GUARANTORS) AND
US (HOLDERS) FROM MISUNDERSTANDING OR DISAPPOINTMENT, ANY AGREEMENTS WE REACH COVERING SUCH MATTERS ARE
CONTAINED IN THIS WRITING, WHICH 15 THE COMPLETE AND EXCLUSIVE STATEMENT OF THE AGREEMENT BETWEEN US, EXCEPT
AS WE MAY LATER AGREE IN WRITING TO MODIFY IT .

[SIGNATURES TO FOLLOW ON NEXT PAGE)
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