BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of a Working Case )
Regarding Electric Vehicle Charging ) Case No. EW-2016-0123
Stations )

WRITTEN LEGAL AND POLICY ARGUMENTS

COMES NOW the Missouri Office of the Public Counsel (*OPCNd for its
written legal and policy positions on the abovetma@d workshop in accordance with
the Request filed by Public Service Commissionf§tstaff’) on May 27", 2016, states
as follows:

LEGAL AND POLICY CONCERNS REGARDING THE PSC’'S REGUL ATION

The OPC believes the Public Service Commission Ifi@ission”) lacks the
requisite jurisdiction to regulate electric vehi¢t&V”) charging stations. A reading of
the statute granting the Commission its authoribynf the Missouri Legislature — Section
393.140 RSMo specifically - reveals this authoiitgludes “general supervision” of
investor-owned electric utilities and, specificabiyyd relevant to this topic, “electric

plants”. Electric plants are defined under sec886.020 (14) in pertinent part:

... all real estate, fixtures and personal propepgrated, controlled, owned, used or to
be used for or in connection with or to facilitéhe generation, transmission, distribution,
sale or furnishing of electricity for light, heat power; and any conduits, ducts or other
devices, materials, apparatus or property for dnimg, holding or carrying conductors
used or to be used for the transmission of elettrior light, heat or power.

A handful of stakeholders at this workshop asséftdiarging stations fit under this
definition. The OPC disagrees, arguing EV chargstgtions do not fit under the

guidelines of regulation because electricity irstimstance is not sold to end users, as is



the intent of the statute. Rather, electricity addsto EV charging stations, which then
provide charging services to their customers. Agostates’ commissions have found,
the use of electricity is merely incidental to fw®vision of services offered through a
privately-owned EV charging station. The serviceved by the EV charging station
owner or operator is not delivered over distribntgystem wires or circuits but rather by
a cord and a connector. A reasonable questionktisashether this Commission should
begin regulating those services as well.

While there may be a debate as to whether this ptamt, what is largely un-
controversial is why the Legislature has seenofitetgulate the “general supervision” of
an electric utility by exploring the nature of wlegislatures regulate natural monopolies.
Judge Richard Posner, a professor at the Univeo$itghicago School Of Law, in the
1968Stanford Law Review article “Natural Monopoly and its Regulation”, disses this
as follows:

The term “natural monopoly” does not refer to tlotual number of sellers in a market
but to the relationship between demand and thentdofy of supply. If the entire
demand within a relevant market can be satisfiddvedst cost by one firm rather than by
two or more, the market is a natural monopoly, whet the actual number of firms in it.
If such a market contains more than one firm, eithe firms will quickly shake down to
one through mergers or failures, or production wdlhtinue to consume more resources
than necessary. In the first case competition gtdived and in the second it produces
inefficient results. Competition is thus not a Vabregulatory mechanism under
conditions of natural monopoly. Hence, it is salitect controls are necessary to ensure
satisfactory performance: controls over profitsedfic rates, quality of service,
extensions and abandonments of service and pheem, germission whether to enter the
business at all. This set of controls has beeniegpmphainly to gas, water, and electric
power companies. 21 Stanford Law Review 548, 598&)

If the purpose of these regulations is to introddoee market conditions into
monopolistic market, it is difficult to see how EYarging systems fit into this concept.
For instance, while the for-profit corporation CiPoint has worked with Kansas City

Power and Light (“KCP&L”") to establish and admimistEV charging stations in and



around the Kansas City area, drivers of EV’s hawerooptions. A study by the Idaho

National Laboratory reveals eight-five percent (§5%fodrivers charge up at home. Some
car dealerships have their own EV charging statidisreover, the marketplace for

EV’s, and corresponding services, is so embryadnig hard to say what options will be

available to consumers in even a few years. Ifetheindeed a diverse set of options for
consumers to charge their EV’s, then there is nedn® regulate them and provide
protections mimicking a free market process.

Further, proponents of Commission oversight of E\rging stations admitted
during the May 28, 2016 workshop there may be a need for legislatoexpand upon
the already-established powers of the Commissicegsilatory authority. More on this
will be discussed in the next section but thisHartsuggests authority currently does not
exist and would not exist until the 2017 legislatsession at the earliest.

In this same vein, the OPC has further concerasitherfering with such a new
market for this technology will lead to the addia issue of these EV charging stations
becoming “stranded assets.” Our concern is baded sifuation where the utility would
seek, and the Commission would allow, ratepayeatofor these EV charging stations.
A station gets set up in a location and then, foatever reason, customers start drifting
away and start using an EV charging station elsesviiéhen, the EV charging station no
longer serves any purpose and ratepayer money vibeuldlasted on this stranded asset.
Then, at some future rate case, the utility woeduest to write-off this asset without
seeking to remit any savings back to the ratepai#rle this is only a hypothetical, it
demonstrates that this technology continues to grod evolve and no one knows what

direction this is going. In a competitive markéiistis a good thing. Participants innovate



or they die. Ratepayers benefit as a result. lataral monopoly with a captive audience,
that risk shifts to the ratepayer to their detritnen

Moreover, the OPC is concerned that such a ragalat determined to be in fact
under the jurisdiction of the Commission, is regres. According to the Federal Reserve
Bank of St. Louis, the per capita average incomeafdissouri resident is $43,290.00.
Almost every person pays a utility bill of some tsgkccording to the auto web site

www.cheatsheet.conthe average household income of a purchaser @leutric Ford

Focus is $199,000.00. This section of the publimisch smaller and affluent. While not
a direct comparison, the OPC is concerned a ragepaly limited means would be
required to subsidize those who have the luxurpeo*first adapters” thanks to their
higher levels of income. Currently, these EV chaggstations operate by allowing
drivers to use them for free. It is incumbent uplod OPC to ask why this is not a cost
that should be borne upon those most directly lemgffrom these EV charging stations
— the EV operators themselves. A ratepayer whaigdirectly receiving a benefit from
these EV charging stations should not be requicedubsidize another consumer class
who is more affluent.

Due to a lack of statutory authority and ongoiaghnical advances in the field
that continue to protect consumers through natcwabpetition, the OPC is urging the
Commission to decline assuming any general supenved EV charging stations.
STANDARDS TO PROTECT RATEPAYERS

Under the assumption the Commission DOES decid®st the jurisdiction to
proceed with regulating EV charging stations or ltlegislature amends their authority

accordingly, the question becomes as to what stdrstfeuld be employed in this regard.



There are several states that have already tatkigassue and provide good instruction
for Missouri moving forward.

Massachusetts The MA Department of Public Utilities (“DPU”) datmined costs are

recoverable “only if the utility could demonstratee service (a) is in the public interest,
(b) is meeting a need not being met by non-utpitgviders, and (c) utility participation
is not hindering development of a competitive vihimarket.” Sednvestigation by the
Department of Public Utilities Upon Its Own Motion Into Electric Vehicles and
Electric Vehicle Charging, 315 P.U.R. # 139 and dated August"42015. Of all the
standards found around the country, OPC believiss bt only addresses consumer
concerns but also precludes utilities or theirddparty partners from seeking ratepayer
money in areas where a competitive and cost-effectiarket is already in place.

Oregon: The Public Utility Commission (“PUC”) of Oregoredided, in Order 12-013
titted In the Matter of the Public Utility Commission ofggon Investigation of Matters
Related to Electric Vehicle Chargin@9s P.U.R. % 7 and dated Jan. 19, 20Q1Bat
charging stations are a “non-regulated, non-ratse baenture”, but are subject to
regulation if they operate them above the line.{dllesthe assertion of representatives
from ChargePoint, OPC learned from further diseussiwith corporate representatives
that this matter was not “overturned”, suggestingoart or other administrative body
found it unlawful or un-Constitutional. Rather, thegislature of Oregon intervened to
change the standards by which the PUC regulatedHayQing stations. Further, this only
modified some of this decision. This, again, poitcishe necessity of the Legislature’s

intervention to make EV charging stations partheit jurisdiction.



While on the point on legislative involvement, thegislature has modified the
definition of “utility” under OR Rev. Stat. 8757.8()(G) that makes an exemption in
said definition “for any entity that furnishes attative fuels to any number of customers
for use in alternative fuel vehicles so long ag #rdity does not otherwise provide utility
service.” Therefore, a partnership such as theearsting between KC P & L and Charge
Point would not be regulated under this definition.

California: Section 740.3(c) of California’s Public Utiliti€3ode states in pertinent part:
“The (California Public Utilities Commission) poles authorizing utilities to develop

equipment or infrastructure needed for electricqp@d and natural gas-fueled low-
emission vehicles shall ensure that the costs apénses of those programs are not

passed through to electric or gas ratepayatess the commission finds and determines

that those programs are in the ratepayers’ inter@$te commission’s policies shall also
ensure that utilities do not unfairly compete witmutility enterprises®
Washington: By statute (proposed under SHB 1571, SHB 185%),ckarging stations
provided by utilities are regulated and incorpodateo rate base, while those provided
by other entities are unregulated. This standsnashar example of a state where the
Legislature had to get involved to make EV chargitagions a regulatory matter.

There are important lessons to learn from simpbkileg at this statutory survey.
First, many states have required legislative diwestwhen it comes to utility regulators
being involved with the oversight of EV chargingtgins. Secondly, many states have
incorporated standards for which an EV chargingastanay be included in a rate base

factoring in the volatility of the marketplace atie need to allow the free marketplace to

! There is pending legislation in the California Istgture that could potentially impact this isstiae OPC
will supplement this position in the event saidiséation becomes law.



operate unfettered. Third, these statutes alsd spethat EV charging stations operated
within utilities and EV charging station operatedependently are treated differently.
Respectfully submitted,
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