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Public Counsel’s Supplemental Response
COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its Supplemental Response to Union Electric Company d/b/a AmerenUE’s (Company) September 10, 2002 filing states as follows:

1.
On September 20, 2002, Public Counsel filed its Preliminary Response to a September 11, 2002 pleading entitled “UE’s Response to the Commission’s Order Directing Filing.”  Public Counsel expressed its opposition to Company’s motion to dismiss this case, because such an action would permit Company to operate without any membership in the Midwest ISO (MISO) and without any direct relationship with the Midwest ISO.  

Public Counsel pointed out that the Commission has not ever granted Company the permission to withdraw from the MISO in order to join an independent transmission company which in turn would be a participant of the Midwest ISO (not in Case No. EO-98-413 nor in any other case.)  Company’s GridAmerica proposal is beyond the authority granted by this Commission in the past and is not supported by competent and substantial evidence. 

2.
As previously requested, Public Counsel offers forth the following supplemental response. Public Counsel squarely disagrees with Company and Staff about whether Company is currently proposing a withdrawal from the MISO.  By its application to dismiss, Company is seeking authority to withdraw from the MISO and to join GridAmerica3, through which Company will “indirectly participate” in the MISO as a transmission owner. Company ignores the fact that in EO-98-413, the Commission did not grant Company authority to participate in the MISO in any manner that the Company desires. Instead, the manner in which the Commission authorized Company to participate in the MISO was limited to directly joining the MISO.  There should be no confusion that the current proposal would involve a withdrawal from the MISO and a completely new RTO relationship for Company – a proposal with serious ratemaking and divestiture ramifications.

3.
Company is attempting to withdraw from the MISO as a transmission owning member and thus its application in this case to withdraw as a member of MISO is not moot. The Company now plans to withdraw from the MISO in order to join GridAmererica3 in place of its previous plans to withdraw from the MISO in order to join the Alliance RTO. Could GridAmerica later cease its participation in the MISO without Commission review?  The answer to this question is unclear under the new proposal.

4.
Company has not provided competent and substantial evidence to this Commission that would support withdrawing from the MISO to join GridAmerica.  If a Commission dismissal of this case is interpreted as permission to withdraw from the MISO in order to join GridAmerica then it would be a decision made without the benefit of any evidence.

5.
Many of the controversial issues associated with Company’s proposal to withdraw from the MISO in order to join the Alliance RTO are still present in Company’s plans to withdraw from the MISO in order to join GridAmerica3.  These issues include the risk that the Commission’s ratemaking jurisdiction over transmission assets could be transferred to the FERC and the risk that the Commission could lose its jurisdiction over the transfer or divestiture of Company’s transmission assets.

6.
Given Company’s tortured interpretation of past Commission decisions, it is important that the Commission is very clear in any order it issues in this case.  It should be remembered that Company took a position in Case No. EC-2002-1 that since the Joint Dispatch Agreement (JDA) was one of the elements of the UE-CIPS merger, then the Commission had approved the JDA (for all purposes, including Missouri ratemaking purposes).  Company took this position despite the fact that subparagraph 8(e) and 8(g) of the merger Stipulation and Agreement in Case No. EM-96-149 clearly stated that the JDA was not binding on the Missouri Commission for ratemaking purposes.

7.
The Commission should be very careful to ensure that its dismissal of this application does allow Ameren to move one step further towards its objective of “back door” deregulation of its transmission assets. As Public Counsel pointed out in its testimony (Ex. 5P, Ryan Kind rebuttal, pages 10 and 11) in this case, Company has been the chief sponsor of proposed Missouri legislation that would have removed transmission from the jurisdiction of the Missouri Commission. 

8.
Furthermore, if the Commission determines that the pending application is now moot, the Commission should at least clarify in its order that such a finding should not be interpreted as Commission authorization:

a)
For Company to withdraw from the MISO in order to join GridAmerica3, or

b)
For Company to join GridAmererica3 and transfer functional control of its transmission assets to GridAmerica3, or

c)
For Company to divest its transmission assets in the future based on the framework for divestiture that is contained in the Letter of Intent and Term Sheet Governing Formation of GridAmericaLLC that was submitted to the FERC in Docket Nos. EL02-65, et. al. on June 20, 2002.

d)
Furthermore, the Commission should condition any dismissal as requested on Company’s agreement that:

ii.
Neither Company nor Ameren Corporation will assert in the future that the Commission does not have authority to determine ratemaking treatment for Company’s transmission assets based on Company’s membership in GridAmerica, and that 

ii.
Company will file a new application within 60 days seeking authority to withdraw from the MISO and for any authority it would seek to join and transfer functional control to Grid America3.

WHEREFORE, Public Counsel respectfully requests that the Commission deny the Motion to Dismiss, or in the alternative, issue relief consistent with recommendations contained herein.
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