BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In re: Application of Union Electric Company
)

for Authority to Participate in the Midwest
) 


ISO through a Contractual Relationship

)
Case No. EO-2003-0271

 

with GridAmerica




)


PUBLIC COUNSEL’S MOTION TO COMPEL

COMES NOW Office of the Public Counsel (Public Counsel) pursuant to Commission Rule 4 CSR 240-2.090 and Rule of Civil Procedure 56.01, and for its Motion to Compel states as follows:

1.
On February 7, 2003, Public Counsel propounded Data Request 507 to Union Electric Company d/b/a AmerenUE (Company), requesting a copy of the most recently created draft of Ameren’s strategic plan.  This data request is the subject of a discovery dispute and is attached to this Motion as Attachment A.  

2.
Company made no timely objection to Data Request 507, but made an objection in the form of a non-responsive answer to the data request twenty-six days after it was propounded.  See Attachment B.  Company’s untimely objection claims that the data request is overbroad and seeks information not reasonably calculated to lead to the discovery of admissible evidence.

3.
Public Counsel and Company have attempted to resolve this dispute through telephone calls, email and a teleconference held with Judge Lewis Mills pursuant to Rule 4 CSR 240-2.090(8)(B) on March 7, 2003.  

4.
Company should be aware that the Commission considers the procedural deadline for discovery responses and objections to be important and should not be excused for failing to meet those deadlines, especially when that failure occurred during the time that Company was requesting expedited treatment in this case.

Company should be aware of the Commission’s finding a previous case, that AmerenUE had waived its objections to data requests for failure to timely state an objection:

AmerenUE failed to serve its objections in writing upon the requesting party within ten days after receipt of the data requests for DRS 13, 16-21, 23, 25, 26, 29, 35, 40, 50, 55, and 4114.  AmerenUE, by its failure to timely respond, has waived its objection as to those DRs.  Therefore, the Commission shall order AmerenUE to answer DRs 13, 16-21, 23, 25, 26, 28, 35, 40, 50, 55, and 4115 without further delay.

Case No. EM-96-149, Order Denying Motion to Expedite and Order Granting in Part the Motion to Compel, issued on October 31, 2000, p. 3.

Public Counsel is only aware of one previous Commission decision in which the Commission granted an exception to the ten day deadline for lodging objections.  That exception was granted by the Commission in Case No. EC-2002-1, and involved information requested that was purported to include communications protected by attorney/client privilege.  Company has raised no objection regarding Data Request 507 relating to privileged communications in the instant case.


5.
Data Request 507 is not overly broad and is, in fact, reasonably calculated to lead to the discovery of admissible evidence.  The request is not overly broad because it only requests the most recent strategic plan a document that is expected to be concise and readily available.  Public Counsel’s request for the strategic plan is reasonably calculated to lead to the discovery of admissible evidence because of the importance of understanding Company’s Application in the context of the interests of AmerenUE’s holding company and in context of its interest in non-regulated operations in the areas of power marketing and generation.  


Both Public Counsel and the Commission’s Staff (Staff) have presented testimony in recent cases (Case Nos. EO-2001-684, EC-2002-1, and EM-96-149) illustrating the impact that Ameren’s holding company structure has on the decision-making process at AmerenUE.  Much of this testimony was based upon information found in Ameren’s strategic plan and other documents associated with the corporate planning process.


Public Counsel witness Ryan Kind filed rebuttal testimony in the AmerenUE transmission organization case that preceded the instant case (Case No. EO-2001-684) addressing how the interest of Ameren’s non-regulated power marketing and generation operations played a role in its choices regarding which transmission organization it should join. 

Q.
What were these othe factors that played a role a Ameren’s decision to leave the MISO and join the ARTO?


A.
The other factors include:

1)  The impact that Ameren’s choice of an RTO would have on the future earnings
prospects of Ameren’s unregulated power marketing business and its unregulated generation assets.

2)  The flexibility to divest its transmission assets at a later date to a transco at market value.

3)
The ability to maintain as much control as possible over transmission assets.

4)
The governance of an RTO and the degree to which transmission owners can continue to exert influence over RTO policies (including transmission expansion plans) during and after the formation of the RTO.

Case No. EO-2001-684, Kind Rebuttal Testimony, Exhibit 5, p. 13.  

Mr. Kind’s testimony in that case proceeded to elaborate on these issues.  These same issues will be important in the instant case.


Staff witness Dr. Mike Proctor also filed direct testimony in Case No. EC-2002-1 which addressed how the interests of Ameren, the unregulated holding company that owns AmerenUE, is naturally driving the decisions made by AmerenUE, the regulated subsidiary.  Ibid, pages 18-19.  See also Ryan Kind’s Rebuttal Testimony, Case No. EC-2002-1, page 5.


6.
Public Counsel has found several references to transmission policy as it relates to AmerenUE and its various non-regulated affiliates through discovery documents obtained in previous cases.  Public Counsel expects that the most current Ameren strategic plan contains several references to transmission policy as well as statements regarding how this transmission policy affects the interest of AmerenUE’s various affiliates.  As such, Data Request 507 is reasonably calculated to lead to admissible evidence in the instant case because Public Counsel believes that the Commission should evaluate the current Application to participate in the Midwest ISO through GridAmerica with a full understanding of the motivations and expected impacts on these various non-regulated affiliates.


WHEREFORE, Public Counsel respectfully requests that the Commission compel Company to produce a full response to Public Counsel Data Request 507 because no timely objection was made and the request is reasonably calculated to lead to the discovery of admissible evidence in this matter.
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