BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In re: Application of Union Electric Company
)

for Authority to Participate in the Midwest
) 


ISO through a Contractual Relationship

)
CASE NO. EO-2003-0271

 

with GridAmerica




)


PUBLIC COUNSEL’S REPLY TO AMERENUE’S 

REPLY TO PUBLIC COUNSEL’S MOTION TO COMPEL

COMES NOW Office of the Public Counsel (Public Counsel) and submits this reply in opposition to AmerenUE’s reply in opposition to Public Counsel’s Motion to Compel.  

VIOLATION OF THE TEN-DAY OBJECTION DEADLINE

AmerenUE addresses its violation of 4 CSR 240-2.090 in a footnote, stating “We respectfully submit that absent a showing of prejudice, our objection should be decided on the merits, not on a non-prejudicial technicality.” AmerenUE’s Reply, p. 2, footnote 1.  It should first be pointed out that, in this instance, AmerenUE violated the ten-day deadline for making objections to data requests by sixteen days.  AmerenUE made no effort to request an extension or a waiver of the rule and made no attempt to notify Public Counsel during the entire two-week period following the deadline.  The data request “response” itself was late and the objection was imbedded within this “response.”  

The ability of Public Counsel to present its case to the Commission with all the due process that is required is dependent upon AmerenUE’s timely compliance with Commission rules.  Commission rules have the same force and effect as law and violation of a rule should have consequences.  And as Public Counsel’s Motion to Compel pointed out, AmerenUE had already been put on notice by the Commission that violations of the ten-day deadline for making objections can result in a waiver of any objection.  

PROPER SCOPE OF DISCOVERY

AmerenUE argues that Data Request 507 is beyond the proper scope of discovery and is not reasonably calculated to lead to the discovery of admissible evidence because this data request is beyond the scope of the “pleadings,” namely the Application.  Ameren Reply, pp. 3-4.  One of the problems with this argument is that no responsive pleading similar to an Answer has yet been filed to AmerenUE’s Application.  In a Commission proceeding of this type, rebuttal testimony and position statements serve the same purpose as an Answer.  Public Counsel’s rebuttal testimony will respond to the Application in the same manner that an answer responds to a “petition” in circuit court.  Public Counsel’s Motion to Compel explains that Public Counsel plans to respond in rebuttal testimony by addressing many of the same issues it addressed in the prequel case, Case No. EO-2001-684.  Public Counsel requires Ameren’s strategic plan in order to understand Ameren’s transmission policy in the context of the various goals and interests of its affiliates.  In Case No. EO-2001-684, Public Counsel provided extensive evidence to support its claims that the goals of Ameren’s unregulated power marketing business and its unregulated generation assets were driving decisions relating to participation in the Alliance RTO.  (See Exhibit 5 of that proceeding.)  Case No. EO-2003-0271 is a direct sequel to that proceeding and will involve the very same issues.  Public Counsel will be prejudiced if it is unable to receive a copy of Ameren’s most current strategic plan as it did in EO-2001-684.  This request for this plan is as reasonably calculated to lead to the discovery of admissible evidence as was the similar request in EO-2001-684.


WHEREFORE, Public Counsel respectfully requests that the Commission allow it to prepare its rebuttal case in this proceeding as it feels it should by compelling a full response to Public Counsel Data Request 507.  
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� Despite AmerneUE’s stated intent to “timely respond” to outstanding data requests (AmerenUE Reply, p.1), responses have not yet been received by Public Counsel and many are late as of the date of this pleading.
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