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REPORT AND ORDER
Procedural History
On June 7, 2002, Empire District Electric Company and Southwest Electric Cooperative filed a joint application under Section 394.312, RSMo 2000
.  In the application, they requested the Commission determine that their proposed First Territorial Agreement, designating the service territory of each of the Applicants, is not detrimental to the public interest.  The proposed territorial agreement is attached to this Report and Order as Attachment A.

The Commission issued an Order and Notice on June 12, 2002, directing parties wishing to intervene in the case to do so by July 2, 2002.  No applications to intervene were filed.

The Commission held an evidentiary hearing on August 6, 2002.  All parties were represented at the evidentiary hearing.  The parties stipulated to the admission of the First Territorial Agreement.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

Empire is a Kansas corporation authorized to do business in Missouri as an electrical corporation.  Southwest is a rural electric cooperative organized and existing under Missouri law.

The Territorial Agreement:
Applicants jointly applied for approval of a First Territorial Agreement that would designate the boundaries of electrical service areas of each of the Applicants.  The agreement also sets out the powers that each applicant grants to the other to operate in their respective corporate boundaries. 

The First Territorial Agreement displaces competition between Empire and Southwest in two parcels of land near the present south city limits of Strafford, Missouri.  A metes and bounds description and a map of the two parcels of land accompanied the agreement.   Empire will serve an exclusive area outside the city limits, while Southwest will serve an exclusive area inside the city limits.

No customers will experience a change of suppliers under the First Territorial Agreement.  The agreement meets all statutory and regulatory requirements and it is not detrimental to the public interest.

The First Territorial Agreement will avoid future duplica​tion of facilities by avoiding requiring Empire to serve customers where Southwest already has facilities in place.  The Commission finds that the Applicants are capable of adequately and safely serving the customers in their respective areas.  The Commission further finds that the overall effect of the proposed territorial agreement would not be harmful to ratepayers, and that the agreement would promote efficiency and safety.
Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

The Commission has jurisdiction over Empire District Electric Company under Section 386.250(1).  The Commission has jurisdiction over Southwest Electric Cooperative under Section 394.160.  Also, the Commission has jurisdiction over the First Territorial Agreement between Empire and Southwest as specified in Section 394.312.

The Commission may approve a territorial agreement if the agreement in total is not detrimental to the public interest.
  In making a determination as to whether or not a territorial agreement is detrimental to the public interest, the Commission considers four factors.

The first factor is the extent to which the agreement eliminates or avoids unnecessary duplication of facilities. The Joint Applicants stated as much in their Joint Application.  Also, Empire’s witness, Michael Palmer, and Southwest’s witness, Steve Skopec, testified at the hearing that the Territorial Agreement would avoid any future duplication of facilities in the affected areas.  The Commission concludes that the territorial agreement, if approved, will prevent wasteful duplication of facilities and unnecessary competition between Empire and Southwest.

Second, the Commission will consider the ability of each party to the territorial agreement to provide adequate service to the customers in its exclusive service area.  Mr. Palmer and Mr. Skopec testified, and the Commission concludes, that the Applicants can adequately serve their designated areas.

The third area for Commission concern is the likely effect of the territorial agreement on customers of the Joint Applicants.  The Joint Application stated that no customers would be required to change electrical suppliers.  The Commission concludes that the First Territorial Agreement will not negatively impact any customers of Empire or Southwest.

Fourth, the Commission will consider other cost and safety benefits attributed to the proposed territorial agreement.  Mr. Skopec testified that Southwest installed underground facilities in the service area before the roads were paved.  He stated that if the Commission approves the First Territorial Agreement, Southwest would be able to serve customers in the service area without any additional cost.  If, however, the Commission does not approve of this agreement, Empire will be required to serve these customers.  Empire would then have to endure the expense of ripping up the roads, laying lines and repaving the roads. The Commission concludes that implementa​tion of the First Territorial Agreement will result in cost benefits.

The Commission may approve a terri​torial agreement if the agreement in total is not detrimental to the public interest.
  Based on its findings of fact, the Commission concludes that the First Territorial Agreement proposed by Empire and Southwest is not detrimental to the public interest and should be approved.
IT IS THEREFORE ORDERED:
1. That the First Territorial Agreement attached to this order as Attachment A and signed by Empire District Electric Company and Southwest Electric Cooperative on June 7, 2002, is approved.

2. That this Report and Order shall become effective on September 6, 2002.

3. That this case may be closed on September 7, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Dated at Jefferson City, Missouri,

on this 27th day of August, 2002.
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� All further statutory references are to the Revised Statutes of Missouri 2000 unless otherwise indicated.


� Id.


� In the Matter of the Application of Union Electric Company and Black River Electric Cooperative, 4 MoPSC3d 66, 68-72 (Report & Order, iss’d September 15, 1995).  


�  Id.
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