BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

In the Matter of the Petition of 

)

Alma Telephone Company


)

for Arbitration of Unresolved

)
Case No. IO-2005-0468, et al.

Issues Pertaining to a Section 251(b)(5) 
)
(consolidated)
Agreement with T-Mobile USA, Inc.
)

Petitioners Motion in Limine 

To Exclude Discovery, Evidence, and Consideration

Of T-Mobile’s Contention that Landline to Wireless

Traffic Carried by Interexchange Carriers is

Reciprocal Compensation Traffic


Come now Petitioners Alma Telephone Company, Chariton Valley Telephone Corporation, Mid-Missouri Telephone Company, and Northeast Missouri Rural Telephone Company, and hereby moves the Arbitrator to Exclude Discovery, Evidence, and Consideration of T-Mobile’s contention that wireless to landline traffic provisioned by interexchange carriers is reciprocal compensation traffic that should be included within the scope of the Traffic Termination Agreements before the Commission in this arbitration.   The Procedural Schedule contemplates this motion be filed at the outset of this proceeding.  


In support hereof, Petitioners direct the Arbitrator to the following suggestions:

Introduction

In its Response to the arbitration petitions, T-Mobile has taken the position that it is Petitioner’s obligation to pay transport and/or termination to T-Mobile for IXC provisioned calls.  Petitioners disagree.  


T-Mobile has chosen to directly interconnect with SBC, and send its traffic to Petitioners Alma, Chariton Valley, Mid-Missouri, and Northeast indirectly over SBC trunks.  The lack of a T-Mobile facility in Petitioners’ areas means calls sent from Petitioners’ end users cannot be delivered to T-Mobile within Petitioners’ local calling areas.  Petitioners do not own or lease interexchange facilities for their local subscribers’ local traffic.  Petitioners’ tariffs limit their basic local calling scopes to their own exchanges.    


Consequently, Petitioners do not offer their basic local subscribers the ability to dial T-Mobile customers on a “local” basis.  Petitioners’ local subscribers must dial a “1+” in order to reach T-Mobile customers.  

As ILECs under federal and state rules, Petitioners are required to route all such “1+” calls to the dialing customer’s chosen or “PICed” interexchange carrier ( IXC).  These calls are the provisioning and compensation responsibility of the chosen IXC, not of the ILEC where the calls originate.  The IXC is the calling party’s carrier for these calls.  The IXC provisions the call.  The IXC receives the end user revenue from its toll customer, pays Petitioners originating compensation, and is also obligated to pay T-Mobile terminating compensation
.  T-Mobile also receives compensation from its end users for these calls, as its calling plans charge customers for calls T-Mobile customers receive as well as calls they originate.

The following summary of Missouri Traffic Termination Agreements authorities demonstrates that such traffic is not reciprocal compensation traffic.   Landline to wireless IXC traffic should be excluded from this arbitration and arbitrated agreements.
Previously Approved Agreements

In Missouri there have been approximately 70 agreements between small rural ILECs and CMRS providers.   See the Summary at the end of this Motion.   All of these agreements exclude landline to wireless IXC traffic from those reciprocal compensation agreements. The fact that such a large number of agreements’ exclude landline to wireless IXC traffic speaks volumes as to the validity of T-Mobile’s contention. 

More to the point here, T-Mobile has voluntarily entered into five (5) agreements, none of which include an obligation for the LEC to compensate T-Mobile for landline to wireless IXC traffic
.   Petitioners are at a loss to understand how T-Mobile can voluntarily enter into agreements that exclude IXC traffic, and here insist that IXC traffic is a mandatory type of reciprocal compensation traffic. 
MoPSC Decisions

The Missouri Commission has had several occasions to consider or pass on the  contention that reciprocal compensation applies to such IXC traffic.  There is no doubt the Commission has rejected the contention.  In a 1999 ruling in an arbitration between SBC and Mid-Missouri Cellular, the Commission ruled that landline to mobile traffic is properly a local reciprocal compensation call only if the ILEC and CMRS provider were locally interconnected, and the vertical and horizontal coordinates of the CMRS provider lie within the local calling area of the landline exchange:
"The Commission agrees with SWBT that a call from a SWBT landline subscriber to an MMC cellular subscriber is properly rated as a local call only where: (1) the landline and cellular exchanges are locally interconnected; and (2) the V&H coordinates of the cellular exchange lie within the local calling area of the landline exchange. ... The Commission agrees with SWBT that local rating without local interconnection is inappropriate because the interexchange facilities of SWBT and of Sprint, a stranger to this action, would necessarily be employed in completing such calls.” 

In 2001 the Commission approved wireless termination tariffs for most small rural ILECs.  The wireless carriers opposed the tariffs as not complying with federal reciprocal compensation statutes and rules.  These wireless carriers argued that the rural carriers had been compensated by “defacto bill and keep” for landline to mobile IXC carried traffic.  The Commission approved the tariffs, and rejected the wireless carrier argument.  It held the rural carriers were not obligated to compensate wireless carriers for such IXC traffic:

"At present, with the termination of the PTC Plan, it is the norm that traffic between the small LECs and CMRS carriers is one-way traffic. This is because traffic to CMRS subscribers from the small LECs' subscribers is transported by IXCs and treated as toll traffic. ... [I]f the traffic is being carried by an IXC, the IXC must compensate the CMRS carrier for the termination of the call."

T-Mobile challenged the Missouri Commission’s approval of these tariffs before the FCC.  The arguments T-Mobile makes in this arbitration were also made to the FCC.  The FCC denied T-Mobiles challenge.  The FCC approved the use of state tariffs, even though “return” landline to mobile traffic was provisioned by IXCs.  See the February 17, 2005 Declaratory Ruling and Report and Order regarding T-Mobile, et al. Petition for Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, FCC 05-42, CC Docket No. 01-92.

Later in 2001 AT&T Wireless opposed a CLEC’s wireless termination tariff in part because it did not constitute a reciprocal arrangement for landline to mobile IXC carried calls.  The Missouri Commission rejected AT&T’s argument, relying upon the fact that all of the CLEC’s landline to wireless traffic was provisioned by an IXC:

"All of Mark Twain's traffic that is destined for the NXXs of wireless carriers operating in Missouri, including AT&T Wireless and Sprint PCS, is currently dialed: (a) on a 1+ basis and carried by Mark Twain's customers' presubscribed interexchange carrier ("IXC"); or (b) on a 101XXX basis and carried by an IXC."



In a 2005 complaint case T-Mobile contended that it was due compensation for landline to mobile IXC carried traffic because such traffic was “equivalent in volume” to wireless to landline traffic which was the subject of state wireless termination tariffs.   The Missouri Commission rejected this contention because the landline to mobile traffic was carried by an IXC:
"The Wireless Respondents maintain that the intraMTA traffic that they exchange with the Complainants is symmetrical, that is, that equivalent volumes flow in both directions. ... The record shows, and the Commission finds, that the Complainants routed all traffic originating on their networks and intended for subscribers of the Wireless Respondents through an IXC."


The Commission’s rulings denying these wireless carrier arguments, make sense because such traffic is the provisioning and compensation responsibility of the IXC, not of the ILECs in whose exchange these toll calls originate.  As such traffic is the IXC’s compensation responsibility, Petitioners are not responsible to pay compensation.


The proposed Enhanced Record Exchange Rule (4 CSR 240-29.040(4)) imposed a requirement that calling party number (CPN) be included information on wireless to landline traffic placed on the LEC to LEC network. T-Mobile and other wireless carriers opposed this provision.  They argued that ILECs such as Petitioners should be required to do the same for landline to mobile IXC traffic.   The Commission’s May 6, 2005 Order 0f Rulemaking rejected this argument as “frivolous and unsubstantiated” as the wireless carriers failed to establish “any instance where rural carriers transmit compensable calls to wireless carriers.”  It is clear from the underlying context of the Commission’s decision that it believed such traffic is the provisioning responsibility of the IXC, and ILECs have no compensation responsibilities to the wireless carriers for this traffic.   

Conclusion

Based upon the foregoing precedent, it is apparent that Petitioners are not responsible to compensate T-Mobile for landline to wireless IXC provisioned calls.   Such calls are not reciprocal compensation calls, and are not within the scope of a reciprocal compensation agreement.  As such the Arbitrator, and the Commission, should exclude any and all consideration of such traffic in ruling on the arbitration requests pending in this proceeding.
ANDERECK, EVANS, MILNE, PEACE & JOHNSON, L.L.C.

By_/s/ Craig S. Johnson____________

   Craig S. Johnson MO Bar No. 28179

   The Col. Darwin Marmaduke House

   700 East Capitol

   P.O. Box 1438

   Jefferson City, MO 65102-1438

   Telephone: 
(573) 634-3422

  
 Fax:  
(573) 634-7822

ATTORNEY FOR PETITIONER

CERTIFICATE OF SERVICE


The undersigned does hereby certify that a true and accurate copy of the foregoing was hand delivered or mailed, via U.S. Mail, postage prepaid, this 11th day of July, 2005, to the following representatives of Respondent:
Mark P. Johnson

Trina R. LeRiche

Sonnenschein Nath & Rosenthal LLP

4520 Main Street, Suite 1100

Kansas City, Mo 64111
_/s/  Craig S. Johnson____

Attorney for Petitioner
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Intra



CMRS

Docket


MTA


Date
LEC

Provider
#


Rate


Approved
NewLon
ATTW

TO-2002-72

.019540

10-2-01

Stoutl

ATTW

TO-2002-72

.014760

10-2-01

OrchFarm
ATTW

TO-2002-72

.019655

10-2-01

GrRiver
Alltel

TO-2002-147

.041227

10-16-01

BPS

VerizW
IO-2003-0207

.035


2-3-03

Cass

VeriW

IO-2003-0210

.035


2-3-03

Kingd

VerizW
IO-2003-0201

.035


2-3-03

Lathrop
VerizW
IO-2003-0214

.035


2-5-03

Stllvll

VerizW
IK-2003-0222

.035


2-5-03

NewFlo
VerizW
IO-2003-0211

.035


2-5-03

PeacVal
VerizW
IK-2003-0223

.035


2-5-03

Iamo

VerizW
IO-2003-0209

.035


2-6-03

RockP

VerizW
IK-2003-0259

.035


3-4-03

Le-Ru

VerizW
IK-2003-0255

.035


3-12-03

GrRiver
VerizW
IO-2003-213

.035


3-17-03

GrHills
VerizW
IO-2003-0208

.035


3-17-03

Citiz

VerizW
IK-2003-0254

.035


3-20-03

Fidel

VerizW
IK-2003-0284

.035


3-25-03

Fid2(CLEC)
VerizW
CK-2003-0285
.035


3-25-03

Fid1(CLEC)
VerizW
CK-2003-0287
.035


3-27-03

CrawKan
VerizW
IK-2003-0245

.035


4-4-03

Miller

VerizW
TK-2003-0315

.035


4-7-03

Ellington
VerizW
TK-2003-0307

.035


4-9-03

Choctaw
SprPCS
TK-2003-0373

.025


6-20-03

MoKan
SprPCS
TK-2003-0427

.025


7-3-03

Citizens
SprPCS
TO-2003-0533

.035


8-20-03

CrawKan
SprPCS
TO-2003-0577

.035


8-27-03

Fidelity
SprPCS
TO-2003-0539

.035


8-20-03

Fid1(CLEC)
SprPCS
TO-2003-0541

.035


8-20-03

Gr.River
SprPCS
TO-2003-0537

.035


8-20-03

Gr.Hills
SprPCS
TO-2003-0532

.035


8-20-03

Iamo

SprPCS
TO-2003-0536

.035


8-20-03

Kingdom
SprPCS
TO-2003-0534

.035


8-20-03

Cass

SprPCS
TO-2003-0572

.035


8-27-03

NewFlo
SprPCS
TO-2003-0552

.035


8-27-03

OreFarm
SprPCS
TK-2003-0571

.035


8-27-03

Ozark

T-Mobile
TK-2004-0166

.035


11-5-03

Goodman
T-Mobile
TK-2004-0165

.035


11-5-03

Seneca

T-Mobile
TK-2004-0167

.035


11-5-03

Fid1(CLEC)
Cingular
TO-2004-0446

.035


3-26-04

Fid2(CLEC)
Cingular
TO-2004-0447

.035


3-26-04

Fidelity
Cingular
TO-2004-0445

.035


4-6-04

Northeast
SprPCS
TK-2004-0544

.035


5-31-04

MidMo
SprPCS
TK-2004-0550

.035


6-4-04

Alma

Cingular
TK-2004-0522

.035


6-4-04

ChVall

Cingular
TK-2004-0518

.035


6-4-04

Choctaw
Cingular
TK-2004-0514

.035


6-4-04

MidMo
Cingular
TK-2004-0516

.035


6-4-04

MoKan
Cingular
TK-2004-0515

.035


6-4-04

Northeast
Cingular
TK-2004-0513

.035


6-4-04

Alma

SprPCS
TK-2004-0551

.035


6-7-04

ChVall

SprPCS
TK-2004-0543

.035


6-7-04

ChVall

Alltel

TK-2005-0189

.035


2-7-05

Choctaw
Alltel

TK-2005-0230

.035


2-7-05

MidMo
Alltel

TK-2005-0227

.035


2-27-05

MoKan
Alltel

TK-2005-0231

.035


2-27-05

Northeast
Alltel

TK-2005-0226

.035


2-27-05

Alma

Alltel

TK-2005-0262

.035


3-18-05

PcVall

SprPCS
TO-2005-0322

.035


4-27-05

Stllvll

SprPCS
TO-2005-0322

.035


5-3-05



Granby

SprPCS
TO-2005-0339

.035


5-3-05


BPS

SprPCS
TO-2005-0333

.035


5-6-05

Miller

SprPCS
TO-2005-0381

.035


5-25-05

Choctaw
T-Mobile
TK-2005-0461

.025


7-5-05
MoKan
T-Mobile
TK-2006-0462

.025


7-6-05
Not yet approved:

Alma

USCel

TO-2005-0378

.035



ChVall

USCel

TO-2005-0374

.035




Choctaw
USCel

TO-2005-0377

.025




MidMo
USCel

TO-2005-0376

.035




MoKan
USCel

TO-2005-0379

.025




Northeast
USCel

TO-2005-0375

.035


� See In the Matter of Sprint PCS and AT&T(s Petitions for Declaratory Ruling on CMRS Access Charge Issues, WT Docket No. 01-316, Declaratory Ruling, 2002 FCC LEXIS 3262, released July 3, 2002. (Sprint PCS not prohibited from billing ATT access, but ATT only had to pay pursuant to contract.  § 69.5b of the FCC rules enables a LEC to impose access on IXCs.  CMRS never operated under Calling Party Network Pays ("CPNP"). CMRS providers charge their end users for this.   Because both IXCs and CMRS charge their customer for their services, it does not necessarily follow that IXCs receive a windfall when no compensation is paid to a CMRS carrier.


� See the T-Mobile Agreements approved for Ozark, Seneca, and Goodman in TK-2004-0166, TK-2004-0167, and TK-2004-0165.  Also see the approved agreements T-Mobile has entered into with Choctaw and MoKan Dial in TK-2005-0461 and TK-2005-0462. 


� In the Matter of Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular's Petition for Arbitration Pursuant to 47 U.S.C. Section 252 to Establish an Interconnection Agreement with Southwestern Bell Telephone Company, Case No. TO-99-279, Arbitration Order, p. 5 (Apr. 8, 1999). 


� In the Matter of Mark Twain Rural Telephone Company's Proposed Tariff to Introduce Its Wireless Termination Service, Report and Order, Case No. TT-2001-139, p. 17-18 (Feb. 8, 2001). 


� In the Matter of Mark Twain Communications Company's Proposed Tariff to Introduce its Wireless Termination Service, Order Approving Tariffs, Case No. TT-2001-646, para 14 (October 16, 2001)


� BPS Telephone Company, et al. v. Voicestream Wireless Corporation, Western Wireless Corp., and Southwestern Bell Telephone Company, Case No. TC-2002-1077, Report and Order, p. 14 (Jan. 27, 2005).
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