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Suggestions In Support Of Stipulation And Agreement

COMES NOW the Staff (“Staff”) of the Missouri Public Service Commission (“Commission”) and for its Suggestions In Support Of Stipulation And Agreement, respectfully states as follows:

Background

On February 4, 2003, Union Electric Company d/b/a AmerenUE (“AmerenUE” or “Company”) filed an Application seeking Commission approval of its participation in the Midwest Independent Transmission System Operator (“Midwest ISO” or “MISO”) through a contractual relationship with GridAmerica, LLC (“GridAmerica”).  GridAmerica is an Independent Transmission Company (“ITC”) that is operating within the Midwest ISO.  As proposed, GridAmerica will be comprised of Ameren Services Company, as agent for its operating companies AmerenUE and Central Illinois Public Service Company d/b/a AmerenCIPS (“AmerenCIPS”), American Transmission Systems, Incorporated, a transmission subsidiary of FirstEnergy Corp., and Northern Indiana Public Service Company (collectively, the “GridAmerica participants”).  


On June 17, 2003, after all testimony had been filed, AmerenUE filed with the Commission an unopposed motion to have the case continued generally, in order to allow the parties to pursue settlement negotiations.  On June 19, 2003, the Commission granted the Company’s request. 
Following diligent negotiations spanning a period of more than six months, the parties reached a settlement of all issues in the case.  On February 9, 2004, six of the ten parties filed their Stipulation And Agreement (“Stipulation”), including a Service Agreement between Ameren Services Company (as agent for AmerenUE) and the Midwest ISO.  The remaining parties have indicated their intention to file pleadings confirming their non-opposition to the Stipulation.  As of the date and time of this filing, three of the four parties have filed such pleadings.

The Staff’s Rationale

Although all the operational and financial aspects of Regional Transmission Organizations cannot be fully known at this time, the Staff is convinced that RTOs have the opportunity to increase both the operational reliability and the economic efficiency of the electric power system compared to today’s system of contract path transmission arrangements between multiple control areas.  This Stipulation focuses on addressing safeguards for many of the uncertainties regarding RTO participation.  Its approval by this Commission will allow AmerenUE to proceed as a participant in the Midwest ISO RTO with its potential benefits and with what the Staff considers to be sufficient safeguards.

There are two major aspects to AmerenUE’s Application in this case.  One is the Company’s request for authority to become affiliated with the Midwest ISO, and the second is the manner in which the Company has chosen to do so; i.e., through a contractual relationship with the GridAmerica, a for-profit ITC with membership in the Midwest ISO.  These two aspects are addressed immediately below, and are followed by a discussion of additional safeguards provided by the Stipulation.

1.  AmerenUE’s Affiliation With The Midwest ISO

Generally speaking, the Staff is in favor of Missouri electric utilities joining a not-for-profit Regional Transmission Organization (“RTO”).  As noted in the rebuttal testimony of Dr. Michael Proctor, RTOs serve to mitigate monopoly power of vertically integrated utilities in the provision of transmission service.  Because of their structure, vertically integrated utilities have an incentive to withhold transmission service whenever it is to the advantage of their generation facilities to do so.   In addition, an RTO can facilitate a more efficient market for generation by overseeing a formal spot market for electricity.  In May of 1999, the Commission approved AmerenUE’s original request to join the Midwest ISO (Case No. EO-98-413).  Although there have been a number of changes in the RTO environment since then, the Staff believes that RTOs continue to offer  these benefits, subject to certain conditions.  

In his rebuttal testimony, Staff witness Dr. Michael Proctor attached a number of conditions to his recommendation that the Commission approve the Company’s request.  The most important of them was that AmerenUE and the Midwest ISO agree to work with the Staff to develop a contract that will assure that AmerenUE’s bundled retail customers in Missouri will continue to pay a transmission rate set by the Commission.  That assurance is provided by the Service Agreement (attached to the Stipulation), which was developed with the participation of all parties to this case and to the Stipulation.  Article III, Section 3.1 of the Service Agreement states, in pertinent part, that AmerenUE will not pay the wholesale transmission rate in Schedule 9  of the MISO’s Open Access Transmission Service Tariff (“OATT”) for service to the Company’s bundled retail load.  Further, under the Service Agreement, any Federal Energy Regulatory Commission (“FERC”) offered incentive “adders” to the rate of return allowed for providing transmission service to wholesale customers within Ameren Corporation’s area “shall not apply to the transmission component of rates set for Bundled Retail Load set by the MoPSC.”  Section II of the Stipulation provides that the Stipulation shall be null and void unless the Service Agreement attached thereto receives the approval of both this Commission and the FERC, either as is or as subsequently modified. 

Dr. Proctor’s recommended conditions also included the agreement of AmerenUE and the Midwest ISO to work with the Staff to develop a plan for the allocation of Firm Transmission Rights (“FTRs”) to AmerenUE’s Missouri bundled retail customers so that those customers retain their existing rights.  Section VII of the Stipulation sets out an FTR analysis process whereby the Midwest ISO agrees to provide AmerenUE with the necessary estimates of congestion prices from each of the Company’s designated network resources to serve its bundled retail load.  The prices will be developed under a number of scenarios, and AmerenUE will assist in establishing the assumptions required to generate the estimates.  Thereafter, AmerenUE, after consulting with interested signatories to the Stipulation, will select what it considers to be a reasonable “hold harmless” portfolio of FTRs.  Signatories who agree with the initial portfolio selection are not prohibited from challenging other such selections on a going-forward basis.  The Staff believes that with this process in place, it is highly likely that AmerenUE will be able to obtain sufficient FTRs to hedge against congestion costs in the Day 2 spot markets in electricity that the Midwest ISO proposes to implement in December of 2004.

The Staff believes that in order for AmerenUE to maximize benefits from its participation in the Midwest ISO, the current form of the Joint Dispatch Agreement (“JDA”) among AmerenUE, AmerenCIPS and Ameren Energy Generating Company needs to be revised.  There are multiple aspects to a revised JDA that go beyond the purview of this application by AmerenUE to participate in the Midwest ISO.  Specifically, Staff has raised issues regarding the JDA informally, such as in integrated resource planning, and in formal proceedings, such as in Case No. EO-2004-0108 regarding the transfer of AmerenUE’s service territory and associated transmission and distribution assets in Illinois to AmerenCIPS.  In that case, Staff is pursuing and will continue to pursue discussions with AmerenUE regarding revisions to the JDA. 
2.  AmerenUE’s Contractual Relationship With GridAmerica
In contrast to its prior authorization in Case No. EO-98-413 to join the Midwest ISO as a stand-alone transmission owner, in the instant case AmerenUE seeks permission to participate in MISO through a contractual arrangement with the GridAmerica ITC.  The Staff filed testimony in this case in support of this proposed structure.  In the Staff’s view, it is preferable to the direct membership alternative for a number of reasons, as pointed out by Dr. Proctor in his rebuttal testimony.  

First, because the participants in GridAmerica are able to pursue a GridAmerica rate design that is “revenue neutral,” AmerenUE expects to be able to recoup at least a portion of its lost revenues, which result from the elimination by the Midwest ISO of “pancaked” transmission rates.  In his direct testimony filed in this proceeding, AmerenUE witness David C. Linton estimates these lost transmission revenues to be about $20 million annually for Ameren Corporation’s transmission system as a whole, with about 60% of those lost revenues being allocated to AmerenUE and its customers.  Under a direct membership in MISO alternative, it is unlikely that AmerenUE would be able to recover any of those lost revenues because it would require the unanimous consent of all of the Transmission Owners in MISO in order to change the rate design to compensate for lost revenues.  In light of this, AmerenUE’s proposal to enter into a contractual arrangement with GridAmerica for its services at a cost of approximately $515,000 in year one of the contract and $367,000
 in years two and three is easily justified, even if AmerenUE may only be able to realize this benefit during a transition period of three years.  

In addition, AmerenUE’s retail customers should benefit from the Company’s ability, under the proposed GridAmerica arrangement, to share in the economic benefits from GridAmerica’s operation of, and carefully considered investments to expand, the transmission system, and thereby reduce congestion costs for AmerenUE.  In addition, agreements among the GridAmerica participants contemplate the development of incentive programs by which to reward GridAmerica for improving the efficiency and performance of the transmission systems under its control.  According to those agreements, AmerenUE would be entitled to share in up to 75% of the resultant financial benefits, with the remaining 25% accruing to GridAmerica.  It is to be noted, however, that in the event that the Commission approves the Stipulation, Section V of the Stipulation provides that neither the Commission nor any signatory party “shall be deemed for the purposes of any Missouri ratemaking proceeding to have agreed upon the prudency or reasonableness of any such incentive arrangements.” 

A third advantage of the proposed structure is that a for-profit ITC would be operating under the overall control of a not-for-profit RTO.  It might be recalled that in an earlier case (EO-2001-684), the Staff was concerned about the Company’s request for Commission authorization to withdraw from the MISO in order to join a for-profit ITC.  In that case, the ITC was also seeking approval to become an RTO (the “Alliance RTO”), and the Staff testified that a not-for-profit business structure is preferable   In the instant case, with GridAmerica coming under the authority of the not-for-profit Midwest ISO, GridAmerica will not be responsible for facilitating spot energy markets, and this was a primary concern of the Staff in Case No. EO-2001-684.  In addition, the Staff was concerned that an ITC with RTO authority might be able to force transmission investment onto wholesale market participants, and would have a profit motive to do so.  Instead, GridAmerica’s investment proposals will come under the review and authority of the MISO to ensure that the expenditure either is needed for reliability or will work to the economic benefit of the market participants.   
The Staff had only two concerns about AmerenUE entering into a contract with GridAmerica.  These were embodied in the recommendation in the rebuttal testimony of Staff witness Mark Oligschlaeger that the Commission attach two conditions to its approval.  Both of these conditions are satisfied under the Stipulation. 

The first condition involves divesture of assets.  Under the terms of agreements concluded with GridAmerica, AmerenUE would have the ability to divest ownership of its transmission assets to GridAmerica.  Mr. Oligschlaeger recommended that the Company be required to obtain the permission of this Commission before proceeding with such a divestiture.  This would permit the Commission to consider any possible resultant detrimental impact on Missouri customers.  Section IX(i) of the Stipulation reflects AmerenUE’s agreement not to divest its transmission assets “to GridAmerica or any other entity” without first obtaining the approval of this Commission.

The second condition concerns the financial arrangement known as “securitization,” by which an entity may assign to another entity the right to receive future revenue streams in exchange for an up-front payment.  Under the terms of the agreements with GridAmerica, AmerenUE potentially could pledge its revenues from transmission for such a purpose.  Mr. Oligschlaeger recommended that the Commission condition its approval of the Company’s application by requiring that AmerenUE obtain the Commission’s approval before securitizing any transmission revenues collected from its Missouri retail customers.  This will ensure that the Commission will have an opportunity to assess whether such a transaction would present a risk to the Company’s Missouri retail customers with respect to potential revenue under-collections by the assignee.  Section IX(ii) of the Stipulation satisfies this condition. 

3.  Other Safeguards Provided By The Stipulation
a)  Interim Approval:  An important safeguard is the fact that the Stipulation provides for “interim” Commission approval.  The Commission’s approval would terminate as of the five-year anniversary (presumably, mid-to-late 2009) of AmerenUE’s transfer of functional control of its transmission assets, unless the Commission, upon application by AmerenUE, extends its authorization beyond that date, which is known as the “Termination Date.”  Under Section III(A) of the Stipulation, AmerenUE agrees to file a pleading addressing the subject of its continued participation in the MISO a minimum of eighteen months prior to the Termination Date.  Thus, in the event that the Commission decides to approve the Stipulation, the Commission will be automatically entitled to reconsider, after a period of some three and a half years, the issue of AmerenUE’s RTO affiliation beyond the Termination Date.

b)  Cost-Benefit Analysis:  At the time it revisits this matter, the Commission will have before it a detailed cost-benefit analysis, which Section III(B) of the Stipulation obligates AmerenUE to file concurrent with the above-referenced pleading.  The Company agrees to meet the general parameters of the cost-benefit analysis specified in Attachment B to the Stipulation.  In addition to a broad listing of factors to be considered in the analysis, Attachment B reflects AmerenUE’s obligation to include evaluations of multiple types of possible affiliations with MISO, as well as with such other RTOs as the Southwest Power Pool and the Pennsylvania-New Jersey-Maryland Interconnection (“PJM”).  The Staff, the Office of the Public Counsel (“Public Counsel”), and any other interested signatory to the Stipulation will have ongoing and substantial involvement in the conduct of the cost-benefit analysis.  By granting interim approval at this time, the Commission will be allowing AmerenUE to gain valuable experience that will enable it to properly evaluate the pros and cons of its affiliation with both GridAmerica and the Midwest ISO, in comparison with other alternatives that will exist at the specified future time.     

c)  Protection Against Possible Subsequent FERC Actions:  As an additional safeguard, Section IV of the Stipulation identifies possible FERC actions that the parties agree would give this Commission the right to rescind its approval of this Stipulation; namely, the FERC’s issuance of an order or adoption of a rule that would, in effect: a) preclude this Commission from continuing to set the transmission component of AmerenUE’s bundled retail rate, or b) change, in any material respect, any term or condition of the Service Agreement theretofore approved by both this Commission and the FERC.  The Stipulation includes a requirement that AmerenUE provide notice to the Commission and Public Counsel immediately upon learning of such a development.     

d)  Joint Operating Agreements:  During the course of this proceeding, some of the parties expressed concerns related to the necessity of ensuring the reliability of the integrated transmission grid.  As a consequence, Section VI of the Stipulation addresses the need to establish adequate joint operating agreements (“JOAs”) between the Midwest ISO and any transmission provider at MISO’s Missouri seams, or at MISO seams with any transmission provider doing business in Missouri.  The Midwest ISO agrees to make a good faith effort to generate such JOAs that will achieve a series of important objectives set out in Section VI, and to submit them to this Commission for its review and comment before or contemporaneous with their submission to the FERC.


e)  “Sunset Provision”:  If the Commission approves the Stipulation, Section I(B) thereof requires AmerenUE to exercise its authorization, generally within a period of six months following the effective date of said authorization, or under certain circumstances, by November 1, 2004, unless the Commission decides otherwise.  Thus, if AmerenUE should happen to delay action beyond the specified deadline, the Commission will have an opportunity to reconsider its approval in light of the circumstances prevailing at that time.          

Conclusion
The Staff believes that the parties have crafted a Stipulation that accommodates AmerenUE’s request to participate in the Midwest ISO through a contractual arrangement with GridAmerica while protecting the public interest.  

WHEREFORE, the Staff submits its Suggestions in Support and respectfully recommends that the Commission issue its Order approving the Stipulation And Agreement, filed in this proceeding on February 9, 2004.   

Respectfully submitted, 
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� Dollar estimates are based on the direct testimony of Company witness David A. Whiteley, but are expressed on a before-tax basis. 
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