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its franchise, works or system .
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JOINT MOTION FORSUMMARY DISPOSITION
AND REQUEST FOR_ORAL ARGUMENT

COME NOW the Office of the Public Counsel ("Public Counsel"), the State of Missouri,

Sedalia Industrial Energy Users' Association and AG Processing Inc. (hereinafter "Joint Movants")

and pursuant to 4 CSR 240-2.117 et . seg . file their Motion for Summary Disposition requesting that

the Commission summarily dispose of Aquila's Application to secure its Missouri utility assets as

collateral for its $430 million Term Loan and related First Mortgage Bonds. In support of their

Motion for Summary Disposition of Aquila's Application Joint Movants state as follows :

1 .

	

On April 30, 2003 Aquila, Inc. filed its Verified Application pursuant to Section

393 .180 and 393 .190 .1 RSMo 2000 and 4 CSR 240-2.060(1) and (7) seeking Commission approval

to encumber its Missouri assets in accordance with the Term Loan (attached as Appendix 3 to its

Verified Application) ; the Indenture (attached as Appendix 4 to its Verified Application) ; and the

First Supplemental Indenture (attached as Appendix 5 to its Verified Application) .

2. On July 24, 2003 this Commission issued its Order Rescheduling Hearing setting this

matter for hearing October 20 through October 24 and October 27. Pursuant to 4 CSR 240-

2.117(1)(A) Joint Movants are filing this motion more than sixty (60) days prior to the scheduled

hearing in this matter .

FILED'



UNDISPUTED FACTS

3.

	

Aquila is a Delaware corporation with its principal office and place ofbusiness at 20

West 9`b Street, Kansas City, Missouri. Aquila is authorized to conduct business in Missouri

through its Aquila Networks-MPS and Aquila Networks-L & P operating divisions . (Aquila

Verified Application T 5).

4.

	

Aquila is an "electrical corporation," a "gas corporation," a "heating company" and

a "public utility" as those terms are defined in Section 386.020 RSMo. 2000 . Consequently, it is

subject to the jurisdiction and supervision ofthe Commission as provided by law. (Aquila Verified

Application 16).

5 .

	

On April 9, 2003, Aquila entered a new $430 million three-year Term Loan Facility

and Letter of Credit Facility (sometimes hereinafter "the Term Loan") .

	

(Aquila Verified

Application T 10) .

6 .

	

On or about April 1, 2003 Aquila entered into a new $100 million 364 day tern

loan . (Aquila Verified Application ~ 10) .

7 .

	

The collateral for the 364-day loan is Aquila's equity interest in its Australian assets

("WAPL"), first priority lien of two peaking facilities and Aquila's equity interest in the IPP

investments and a junior lien in the Canadian collateral . (Dobson Direct p. 9, I. 18-21) .

8 .

	

The 364-day loan, its proceeds and collateral, have no bearing or impact on Aquila's

Application except that the Independent Power Projects ("IPPs") investments defined as collateral

may at a later date be utilized as collateral for the non-utility working capital portion of the Term

Loan. (Robertson Affidavit ~ 16, attached hereto as Highly Confidential Appendix A).

9 .

	

In connection with the Term Loan, Aquila issued First Mortgage Bonds Under its

Indenture of Mortgage and Deed of Trust dated April 1, 2003, to Bank One Trust Company, N.A.



(Trustee ("the Indenture") and its First Supplemental Indenture thereto dated April 9, 2003, to Bank

One Trust Company, N.A., Trustee ("the First Supplemental Indenture") . (Aquila Verified

Application 110).

10 .

	

Initially, the $430 million 3-year term loan was secured with collateral from the

Nebraska and Michigan domestic utilities, a pledge of the capital stock of the holding company of

Aquila's Canadian utilities, and a silent 2"d lien on the equity's interest in the holding company of

Aquila's IPP investments . (Dobson Direct p . 9,1 . 15-18) .

11 .

	

Aquila has determined that $250 million of the $430 million Term Loan is needed

to support the ongoing working capital requirements for the domestic utility business . (Dobson

Direct p . 10,1 . 9-11 ; Affidavit ofTed Robertson ~ 8) .

12 .

	

Aquila has committed to separating the proceeds of the Term Loan and related

collateral to ensure that the utility customer and assets are not supporting the non-utility debt

requirement, i.e. Aquila has committed to having non-utility collateral cover the outstanding

collateral obligations of the remaining $180 million non-utility portion of the $430 million Term

Loan. (Dobson Direct p . 10,1 . 21-25; Affidavit of Ted Robertson T 9) .

13 .

	

Pursuant to Section 5.13 ofthe Term Loan in order that the non-regulated operations

of Aquila used as collateral can be released as collateral, Aquila contracted to pursue "commercially

reasonable" efforts to encumber the assets of its domestic regulated utility companies . Section 5 .13

states :



Emphasis added by Joint Movants .

14 .

	

In compliance with Section 5.13 of the Term Loan Aquila filed applications in

Colorado, Iowa, Minnesota, Kansas and Missouri seeking approval to encumber utility assets in

these various jurisdictions . (Dobson Direct p. 16,1 . 14-16) .

15 .

	

On or about July 11, 2003 the Colorado Public Utilities Commission approved a

settlement allowing Aquila to collateralize its Colorado jurisdictional utility assets . (A copy of the

Order approving the settlement and authorizing collateralization and Aquila's press release

acknowledging approval is attached as Appendix B).

16 .

	

The fair value of Aquila's Colorado utility assets is **- ** million . (Source :

BearingPoint, Inc. Valuation as of May 31, 2003 .

	

A copy is attached as Highly Confidential

Appendix C.) .

17 .

	

The combined fair value of Aquila's Michigan and Nebraska utility assets is **

-** million . (BearingPoint, Inc . Valuation as of March 31, 2003 . A copy is attached as Highly

Confidential Appendix D.) .

18 .

	

Based upon the collateral principles used by the lending institutions, Aquila only

needs **

	

** million of utility collateral to support the $250 million of working capital



needed to operate the domestic utility business . (Dobson Direct p . 16, 1 . 19-21 ; Affidavit of Ted

Robertson ~ 10) .

19 .

	

The Colorado, Michigan and Nebraska utility assets combined provide Aquila's

creditors with **

	

** million in collateral .

	

This amount is far in excess of the **

	

**

million ofutility collateral Aquila needs to support its $250 million in working capital requirements

for the domestic utilities . (Affidavit of Ted Robertson T 15) .

20 .

	

Pursuant to the Term Loan agreement Aquila is not required to get approval to

collateralize all of its domestic utility property. Aquila is only required to use its commercially

reasonable efforts to do so . (Term Loan Section 5.13 ; Affidavit ofTed Robertson T 17) .

21 .

	

Aquila has already received the $430 million in proceeds from the Term Loan .

(Affidavit ofTed Robertson 118) .

REQUEST FOR ORAL ARGUMENT

22.

	

After the thirty (30) days set-out for responses in opposition to this Motion in 4 CSR

240-2.117(C) have passed, Joint Movants request the Commission set this matter for oral argument .

WHEREFORE, Joint Movants request that the Commission grant their request for summary

disposition of Aquila's Application and dismiss said Application and for any other relief the

Commission deems appropriate .
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In the matter of the Application by Aquila, Inc . for

	

)
authority to assign, transfer, mortgage or encumber

	

)
its franchise, works or system .

	

)

Ted Robertson, being sworn, says :

1 .

	

Myname is Ted Robertson . I am employed by the Office of the Public Counsel as a

Public Utility Accountant III. I hold a bachelors of science degree in accounting from Southwest

Missouri State University. My business address is 200 Madison Street, Suite 650, Jefferson City,

Missouri 65101 .

I have testified as an expert witness on accounting and other issues related to public

utilities in numerous cases before the Missouri Public Service Commission . I am the Public

Counsel technical expert assigned to review Aquila's Application in the above referenced

proceeding.

3 .

	

In the course of my duties I have reviewed Aquila's Application including the

Attachments thereto, propounded discovery and reviewed responses to Public Counsel data requests

and participated extensively in the Informal Interviews conducted in this matter July 16 through

July 18, 2003 .

4 .

	

I have reviewed Joint Movants' Motion For Summary Disposition and its

Suggestions in Support.

As part of its financial plan to restore its financial health, Aquila on or about April

30, 2003 Aquila, Inc. filed an Application (subsequently titled as Case No. EF-2003-0465) with the

2 .

5 .

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

AFFIDAVIT OF TED ROBERTSON

Case No. EF-2003-0465

Appendix A



Commission seeking an order, "authorizing the assignment, transfer, mortgage or encumbrance of

Aquila's utility franchise, works or system necessary or useful in the provision of regulated

electrical, natural gas and heating company utility services to the public in Missouri in order to

secure Aquila's financing arrangements which are used to support the Company utility operations ."

Company states that to ensure it has sufficient liquidity in the near-term, it has entered into new

debt instruments on April 9, 2003 that, subject to regulatory approval, will be secured by a

collateral pool that will include Aquila's United States utility assets, including its assets located in

Missouri .

6 .

	

Pursuant to certain terms of an agreement to secure $430 million three-year Term

Loan (Attached as Appendix 3 to its Application), Aquila contracted to pursue "commercially

reasonable" efforts to encumber the assets of its domestic regulated utility divisions in order to

obtain the loan . Section 5.13 of the U.S . $430,000,000 Credit Agreement among Aquila, Inc ., and

Credit Suisse First Boston, dated April 9, 2003, states :

Emphasis added .



7.

	

As required by Section 5 .13 Aquila has filed requests to encumber the assets of its

domestic regulated utility companies in Colorado, Kansas, Iowa, Minnesota and Missouri .

8 .

	

Aquila has determined that $250 million of the $430 million Term Loan is needed

to support the ongoing working capital requirements for the domestic utility business .

9 .

	

Aquila has committed to separating the loan and collateral to ensure that the utility

customers and assets are not supporting the non-utility debt requirement of $180 million. Thus,

Aquila has committed to having $180 million of non-utility collateral to cover the outstanding

obligations of the $430 million Term Loan. (MPSC data request 39, Informal Interview Transcript

pps . 581-583 and 591 attached as Schedule TR-1).

10 .

	

In order to satisfy the collateral agreements for $250 million of the $430 million

loan, Aquila seeks to encumber domestic utility assets with a minimum "fair value" of **-**

times the $250 million (**

	

** million) . The fair value is to be determined via an appraisal

process and does not necessarily equate to rate base value . (Informal Interview Transcript pps . 569-

570 attached as Highly Confidential Schedule TR-2) . However, Aquila is seeking to encumber all

the actual assets of each of its individual domestic regulated utility divisions .

11 .

	

Because the states of Michigan and Nebraska did not have laws requiring Aquila to

seek approval from a regulatory body prior to encumbering those utility assets, those assets were

encumbered at the time of the initial transaction between Aquila and Credit Suisse First Boston .

(MPSC data request 68 attached as Highly Confidential Schedule TR-3).

12 .

	

BearingPoint, Inc . as required by the Term Loan conducted a "fair value" appraisal

of the domestic utility assets located in Michigan and Nebraska. As a result of that "fair value"

appraisal BearingPoint, Inc . determined the asset value to be **- ** million.



13 .

	

On or about July 11, 2003 the Colorado Public Utilities Commission approved a

settlement allowing Aquila to encumber (collateralize) its Colorado jurisdictional utility assets .

14 .

	

BearingPoint, Inc . as required by the Term Loan conducted a "fair value" appraisal

of the Colorado jurisdictional utility assets . As a result of that "fair value" appraisal BearingPoint,

Inc . determined that asset value to be **

	

** million .

15 .

	

The encumbered assets "fair value" for collateral purposes for Michigan, Nebraska

and Colorado total **-** million . Per Rick Dobson's direct testimony and Section 5.13 ofthe

Term Loan that **-** million is now **

	

** million more collateral than Aquila needs

to support the stated $250 million working capital requirements for domestic utilities .

16 .

	

The 364-day loan, its proceeds and collateral, have no bearing or impact on Aquila's

Application except that Independent Power Projects ("IPPs") investments defined as collateral may

at a later date be utilized as collateral for the non-utility working capital portion of the term loan .

(Informal Interview Transcript pps . 554 and 557 attached as Schedule TR-4) .

17 .

	

Pursuant to the Term Loan agreement Aquila is not required to get approval to

collateralize all of its domestic utility property . Aquila is only required to use its commercially

reasonable efforts to do so . (Informal Interview Transcript p. 565 attached as Schedule TR-5) .

18 .

	

Aquila has already received the proceeds of the Term Loan. (Informal Interview

Transcript p . 590 attached as Schedule TR-6).

Further Affiant sayeth not .

Ted Robertson, C.P.A .
Public Utility Accountant III



Subscribed and sworn to me thisj5- day of August 2003 .

KATHLEEN HARRISON
Notary Public - State of Missouri

county of Cole
my commissim Expires Jan. 31,20

My commission expires January 31, 2006 .

Kathleen Harrison
Notary Public



DATE OF REQUEST :

	

June 4, 2003

DATE RECEIVED :

	

June 4, 2003

DATE DUE:

	

June 24, 2003

REQUESTOR :

	

Joan Wandel

QUESTION:

1 . Will the regulated assets in Nebraska and Michigan currently pledged as part of the
collateral for the 3-year Term Loan be considered available by the Company to secure at
least a portion of the non-regulated amount of the 3-year Term Loan since those states do
not require Commission approval?

2 . If, by chance, one or more of the state commissions gave a blanket approval to the
Company's application requesting permission to pledge the regulated assets, would those
assets be available to secure the portion of the 3-year Term Loan identified as needed for
non-regulated working capital, i .e . the $180 million portion factored up by the 1 .67
conversion factor or $300.6 million?

RESPONSE:

1 .

	

No . It is not Aquila's intent to use regulated assets to secure nonregulated debt as
described in Mr. Dobson's testimony . While the loan document itself does not segregate
the collateral requirements, Aquila has done so internally and intends to maintain
sufficient collateral for both the regulated and nonregulated requirements. Mr . Dobson's
testimony specifically addresses this issue .

2 .

	

If Aquila receives approval to pledge additional regulated assets, then those assets
would be viewed by the lenders as collateral for the entire $430 million loan and
therefore the interest rate could be reduced from 8.75% to 8%. However, as stated
above, Aquila intends to internally align regulated collateral support with regulated
working capital needs and nonregulated collateral support with nonregulated working
capital needs . .

ATTACHMENT: NA

ANSWERED BY: Mike Cole

AQUILA, INC .
CASE NO . EF-2003-0465

DATA REQUEST NO. MPSC-39

JllL 'I 1 20

Schedule TR-1



Rolla

Associated Court Reporters
1=998-636-7551

Page 581

to imply

anything . .

All I'm doing is saying that we

people watching that, and they are wanting to

see what kind of commitments are going

made . And it's just human nature .

MR . ROBERTSON : Are you through?

MR . EMPSON : Yes, sir .

MR . ROBERTSON : Okay . Don't

sir . Its sounds way too formal .

called a lot worse than that .

MR . EMPSON : Didn't mean to be negative .

MR . ROBERTSON :

	

I'll move on to just -a

similar subject, but off the favorable

financing aspect .

With regard if you take the $430 million

of the term loan, you separate it into the

250, you have the 180 left,, can you explain

to me why regulated assets should be utilized

to collateralize a loan, specifically

regarding the 180 million difference over,the

250, specific to or associated with

non-regulated businesses, and why it's not a

detriment to ratepayers to do that?

MR . EMPSON : We're not asking that .

through our commissions? . Not trying

call

I get

have

to be

me

.Jefferson City

	

Columbia
5178c301-bb70-1147-91AA-MAnsn-+nnnn



Rolla

Associated Court Reporters
1-888-636-7551

Page 582

I know what -- we are trying to line up -- we

need $250 million of working capital to

support our utility operations. We're trying

to get sufficient assets to support that .

while we have that 180 million, we are going

to maintain proper collateral to support

$180 million on the non-regulated side .

we do not have proper collateral of

non-regulated assets to do that, we will

retire that portion of the debt . .

Eventually, that 180 it going to

away,

	

and all we'll have left is . the

$250 million'for utility purposes,

collateralized by utility property .

MR . ROBERTSON : Okay . We got into a

subject here that maybe I was completely

confused on, and I just want to clarify that

with you based on what us just said .

as the $180 million is concerned

million term loan, you're going

non-regulated operations

In

As far

of that 430

to use collateral of

for that, to collateralize that amount .

the event that you sell those assets that

don't have collateral anymore, you're going

to use T guess the proceeds of those sales to

Jefferson City

	

Columbia



Associated Court Reporters
1-888-636-7551

repay that 180 down to the base of 250 .

MR . EMPSON : That is correct_

MR . ROBERTSON : That's what you're

1

2

3

4

	

saying?

5

6

7

8

9

	

of Commerce in Minnesota .

10

11

12

13

14

	

on the utility side, put more assets in there

15

	

so basically the lenders see that we have

16

	

enough collateral to support the 430, even

17

	

though we'll have also enough collateral to .

18

	

support the 180 .

19

	

So we're going to have more collateral

20

	

in that pool than we actually_need, but our

21

	

intent, is we will have enough collateral at

22

	

all times to support the 180 that is

'23

	

non-regulated ; and if we don't, we will

1124

	

retire that debt down to a level that we do .

25

	

MR . ROBERTSON : Let's take that a little

MR . EMPSON : That is correct . And

you'll see that in the documents I just gave

you that we filed in Minnesota, because that

was a point of confusion with the Department

An element that adds to that confusion,

I believe, Ted, is that when we're saying. if

we want to get the reduction in interest

rates, we have to basically overcollateralize

Rolla

	

-

	

Jefferson City

	

Columbia



Associated Court Reporters
1-888-636-7551

Page 591

1

	

questions in section 11, and there's not a

2

	

lot, but do you guys want to go ahead with

3

	

that or does Staff have a preference on

4

	

something else?

5

	

MR . BOUDREAU : Let's go off the record

6

	

for this discussion .

7

	

(Off-record discussion held)

8

	

MR . BOUDREAU : We're back on the record .

9

	

MR . ROBERTSON : This is Ted Robertson

l0

	

again .

11

	

Jon was talking about the

12

	

collateralization of the 180 million-dollar
4
'13

	

piece of the 430-dollar .term loan being

14

	

backed by non-regulated assets for collateral

15

	

fair value . Is that requirement defined

16

	

anywhere in the 430 million-dollar term loan

17

	

agreement that you have to do that?

18

	

MR . EMPSON : No, it is not . We have

19

	

committed to do that in Rick Dobson's

20

	

testimony, but it is not defined that way in

21

	

the term loan .

22

	

MR . ROBERTSON : And what page is that on

23

	

in Rick's testimony? Do you know that

24

	

offhand?

25

	

MR . EMPSON : I don't .

Rolla

	

Jefferson City

	

Columbia
Sf7Ar7M-hh7n .r+.~> O!0/ n.nonc.r-+nnnn



SCHEDULE TR-2

HAS BEEN DEEMED

HIGHLY CONFIDENTIAL

IN ITS ENTIRETY.



SCHEDULE TR-3

HAS BEEN DEEMED

HIGHLY CONFIDENTIAL

IN ITS ENTIRETY.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21 .

22

23

24

25

Rolla*

Associated Court Reporters
1-888-636-7551

credit downgrades and reduction in its stock

value?

MR . DOBSON : Yes .

MR . ROBERTSON : Okay . The next question

has to do with the new 364-day bridge loan,

and basically this series of -questions is

just to try to get this part of the loan

this loan agreement out of the picture

altogether and by that, . let me say this :

loan is not a player in the question of

commission-approval of collateral except

certain collateral for this loan is also

collateral for the 430 million-dollar term

letter of credit facility?

DOBSON : Correct.

ROBERTSON : And that the bridge

was borrowed by the Australian

was secured by certain

UtiliCorp Asia, UtiliCo

and a couple IPPs?

loan and

MR .

MR .

loan, it

affiliate and it

capital stock of the

Canada, MPS Company,

MR . DOBSON : Correct .

MR . ROBERTSON : Okay . And can you

explain to me as far as the IPPs are

concerned, they seem to be collateral for

both the bridge loan and the

Jefferson City

or

Columbia
5t7AICn1_h67n � 11



Associated Court Reporters
1-888-636-7551

Page 557

1

	

MR . DOBSON : We had an interest rate

2

	

swap -- are you talking about the breakage?

3

	

MR . ROBERTSON : All you called it, you

4

	

called it an interest rate swap in your

5-

	

response to the DR, and it didn't identify

6

	

what that was . You said you used the money,

7

	

the proceeds to retire non-regulated

8

	

obligations for two synthetic leases and an

9 .

	

interest rate swap, in addition to a

10

	

non-regulated power tolling agreement .

11

	

MR . DOBSON : I do recall now . what we

12

	

did is we had also hedged the interest rate

13

	

related to those peaker debt with an interest,

14

	

rate swap . That swap was out of .the money by

15

	

the tune of . about 17 .8 million,

	

I think, and

16

	

we also had to pay . that off too .

17

	

MR . ROBERTSON : Okay . That's great . I

18

	

just want it clarified that that 364-day

19

	

bridge loan has nothing to do with the

20

	

request or application that you're seeking

21

	

from the commission in this state .

22

	

MR . DOBSON : That's correct .

23

	

MR . ROBERTSON : Other than the IPPs have

24

	

some collateral implications .

25

	

MR . DOBSON : That's correct .

Rolla

	

Jefferson City

	

Columbia



Associated Court Reporters
1-888-636-7551

Page 565

1

	

MR . DOBSON : The letter of credit

2

	

facility is in effect-embedded in the

3

	

430 million-dollar facility . What it

4

	

basically says is that we can post letters of

5

	

credit inside the realm of the 430, but we-

6,

	

also have to,post cash related to that . So

7

	

they're really one in the same .

8

	

So the size of the facility is 430, but

9

	

we can post cash collateralized LCs out of

10

	

the facility if we choose to do so .

11

	

MR . ROBERTSON : Do the lenders have to

12

	

put up any more moneys to fund that letter of

13

	

credit facility?

14

	

MR . DOBSON : No, they don't .

15

	

MR . ROBERTSON : The collateralization of

16 .	the five states, I guess, five domestic

17

	

states, is it your opinion that the lenders

18

	

of the term loan have required you to

19

	

collateralize those assets in order to get

20

	

the proceeds of the loan?

21

	

MR . DOBSON : It's my opinion -- .this is

22

	

Rick Dobson -- my opinion that we have to

23

	

make a, in my words, a good faith effort to

24

	

obtain that approval .

25

	

MR . ROBERTSON : Again, and I've asked

Schedule TR-5

Rolla

	

Jefferson City

	

Columbia
5f78c301-bb70-11 d7-9184-b08054c10000



Associated Court Reporters
1-888-636-7551

1

	

then as I am now .

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR . ROBERTSON : Okay . This .question I

think I asked earlier, but you can just give

me a yes or . no on it .

You already have access to the money,

the proceeds of the loan to use as working

capital, and you have access and you have it

in possession ; isn't that correct?

MR . DOBSON : Correct .

MR . EMPSON : That is correct .

MR . ROBERTSON : In your opinion, is the

Company currently providing safe and reliable

service to the customers of the Missouri

regulated utilities ; and if you're not, can

you tell'me all cf the instances whereby

those requirements have not been met?

MR . EMPSON : I believe we area We're

providing safe, reliable service to our

customers .

MR . ROBERTSON : And you intend to do so

in the future ; is that correct?

MR . EMPSON : Yes, we do .

MR . ROBERTSON : Believe it or not, I was

able to knock down everything else we had to

in topic seven . We still have some more

Schedule TR-6
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pA uila Locations
--> ,choose a country

Aquila (ticker: ILA, exchange : New York Stock Exchange) News Release - July 11, 2003
Aquila Obtains Approval from Colorado Public Utilities Commission to Collateralize Utility Assets

KANSAS CITY, Mo.--(BUSINESS WIRE)--July 11, 2003--Aquila, Inc . (NYSE:ILA) today announced that it
has received approval from the Colorado Public Utilities Commission to pledge its utility assets in the
state as collateral for the working capital requirements of Aquila's utility operations .

The company requested permission on May 1 to add the assets of its Colorado operations to an existing
pool of regulated and non-regulated assets currently securing a $430 million loan, the majority of which
is supporting Aquila's utility operations .

Colorado's Commission Trial Staffand Aquila entered into a settlement agreement on June 6 . An
administrative law judge conducted a hearing on the settlement and issued a recommended order
approving the settlement on June 20 . The recommended decision became final today.

The decision allows Aquila to use debt secured by its assets to meet the traditional working capital
needs of a utility, including the purchase of natural gas and electricity supplies, upgrade of its
distribution systems, maintenance of power plants, and other activities that enhance Aquila's ability to .
provide safe, reliable energy service .

"We're pleased with the outcome and with the mutual agreement that we were able to reach with the
Commission Trial Staff, which was approved by the Colorado Public Utilities Commission," said Jon
Empson, Aquila's senior vice president of Regulatory, Legislative and Gas Supply Services . "The
settlement is in the best interests of our customers and Aquila, and creates a win-win situation that
helps us deliver on our ongoing commitment to provide safe, reliable and competitively priced service
to our customers ."

As required by its loan agreements, Aquila also has requested approval to use its utility assets in other
states to provide additional collateral for its $430 million loan . Requests are pending in Iowa,
Minnesota, Kansas and Missouri .

Securing debt with utility assets was a common practice in the 1980s and early 1990s . During the
economic boom of the mid- to late-1990s, the practice faded when the cost differential between
secured and non-secured debt was insignificant. Until the latter part of the 1980s, Aquila primarily
issued secured debt to support its utility operations .

Stipulations in the final Commission order include Aquila's agreement to :

Use a predetermined hypothetical capital structure for future
electric or natural gas rate filings that rely on a test year
containing all or part of 2003, 2004 and 2005 .

Apply proceeds from the actions described in Aquila's
financial plan to reduce debt and other financial obligations
for both its non-regulated and non-domestic utility
operations, subject to cash for working capital needs .

Not start any new non-regulated business ventures through

Appendix B
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2005 .

Defer its request to extend the pledge of Colorado utility
assets to secure future replacement of long-term debt until
after it finalizes similar applications in Iowa, Kansas,
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Comply with various reporting requirements designed to
determine Aquila's progress in implementing its financial plan
and provide notice o£ material deviations from its plan .

Comply with various reporting requirements relating to quality
of service for the company's natural gas and electric
operations .

"Our objective was to provide the states with a full and detailed explanation of Aquila's plans to restore
financial stability while ensuring that these steps would not have any adverse impact on our utility
customers," said Empson . "The agreement we were able to reach with the Commission accomplishes
that."

Based in Kansas City, Missouri, Aquila operates electricity and natural gas distribution networks serving
customers in seven states and in Canada, the United Kingdom and Australia . The company also owns
and operates power generation assets . More information is available at www.aquila .com .

CONTACT : Aquila, Inc .
Media Contacts :
Carl Petz, 816-467-3323
Media Relations, 816-467-3000
Investor Contacts :
Neala Clark, 816-467-3562

SOURCE : Aquila, Inc .
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Decision No. R03-0694 .

BEFORE THE PUBLIC UTILITIES COMMISSION OFTHE STATE OF COLORADO

DOCKET NO. 03A-177SFG

IN TIIE MATTER OF THE VERIFIED APPLICATION OFAQUILA, INC. FORAN ORDER
AUTHORIZINGAPLEDGE OF, AND THE CREATION OF LIENS ON, ITS ASSETS
LOCATED IN THE STATEOF COLORADO IN ORDERTO SECURE LONG-TERM DEBT.

2 .

Public Utilities Commission (Staff)_

3 .

+4022212501

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE

DALE E. ISLEY
APPROVING STIPULATION AND
SETTLEMENT AGREEMENT

Mailed Date : June 20, 2003

T-614 .P.002

	

F-646

STATEMENT. FINDINGS, AND CONCLUSIONS

1 .

	

The captioned application of Aquila, Inc. (Aquila), was filed with the Colorado

PublicUtilities Commission (Commission) on May 1, 2003 . Public notice of the application was

given on May 5, 2003, when the Commission issued its Notice ofApplication Filed.

A timely intervention was filed in this proceeding by the Staff of the Colorado

The matter was originally set for hearing on May 23, 2003 . However, the hearing

was subsequently rescheduled to June 17, 2003, at the request of the patties . See, Decision

No. R03-0557-I . That decision also established a procedural schedule governing this case .

4 .

	

On June 6, 2003, the parties submitted a Stipulation and Settlement Agreement

(Stipulation) along with a Joint Motion to Approve Stipulation and Settlement Agreement, to

Vacate Remaining Procedural Dates, and to Waive Response Timc (Motion)_ The Motion

indicated that the parties had reached an agreement settling all disputed issues in this matter as
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more particularly set forth in the Stipulation, a copy of which is attached to and made apart of

this decision .

5 .

	

On June 10, 2003, those portions of the Motion requesting that the June 17, 2003,

hearing date and the previously established procedural schedule be vacated, that any hearing to

be conducted in connection with the Stipulation be held on June 17, 2003, and that the response

Lime lu Lhc Motion be waived, were granted . See, Decision No . R03-0632-1.

6 .

	

A hearing was held in connection with the Stipulation on June 17, 2003 .

Appearances were entered on behalf ofAquila and Staff by their respective counsel . Aquila

presented testimony in support of the Stipulation from Jon Empson, its Senior Vice President,

Regulatory, Legislative, and Gas Supply Selroices, and Beth Armstrong, its Chief Financial

Officer for Domestic Utility Operations . Eric Jorgensen, one of the Commission's Financial

Analysts, presented testimony in support of the Stipulation on behalf of Staff. Exhibit 1, the

Stipulation; Exhibit 2, the pre-filed direct testimony and exhibits of Rick Dobson, Aquila's

Senior Vice President and Interim ChiefFinancial Officer; and Exhibit 3, Mr. Empson's pre-filed

direct testimony and exhibits, were marked, offered, and admitted into evidence .'

7.

	

Bythis application, Aquila seeks a Commission order authorizing a pledge o$ and

the creation of liens on, its assets located in the State of Colorado in order to secure the payment

of a $430 million three-year term loan (the Loan), and to secure future replacement debt

offerings for working capital requirements not to exceed $430 million.' The Loan is designed

' Mr. Dobson and NTr. Frapson's direct testimony and exhibits were originally filed in this =net on May 1,
2003, along with the application .

2 The Loan was closed on April 11, 2003, pursuant to authority previously granted by the Commission. in
Decision No . C03-0299 in Docket No . 03A-071SEG.



Jun-24-03 02 :34pm From-AQUILA +4022212501

	

i-814 P.004 F-646

Se£ofe the Y'ublic Utilities Cof=1sSion o£ the State of Colorado

Declsion No. R03-0694

	

-

	

DOCKET NO . 03A-177SEG

to provide Aquila with sufficient short-term liquidity to implement the provisions of a Debt

Reduction and financial Plan (Financial Plan) . The Financial Plan, the specifics ofwhich are set

forth in Confidential Exhibit .1 of Mr. Dobson's pre-filed testimony (Hearing Exhibit 2), is

designed to restructure, retire, or replace existing Aquila debt by, among other things, selling

certain assets and buying out certain tolling contracts . The ultimate goal of the Financial Plan is

to return Aquila to a capital structure reflective of a gas and electric utility and to restore itc dPbt

rating to investment grade.

8 .

	

The Loan is currently secured by . Aquila utility assets located in Michigan and

Nebraska along with a pledge ofthe capital stock of the bolding company ofAquila's Canadian .

utilities . However, the proceeds from any sale ofAquila's Canadian assets must be used to repay

the Loan. The resulting loss of the Canadian collateral as security for the Loan would under the

utility assets in Michigan and Nebraska insufficient to support the Loan under collateral

principles used by Agvila's lending institutions . This, along with the probable need to replenish

the Loan back to the $430 million level and to post sufficient collateral for such borrowing; is

one reason for Aquila's need to secure Colorado utility assets (as well as those in other states) as

additional security for the Loan.'

9 .

	

In addition, Aquila believes that its utility assets should support the working

capital requirements for its utility operations . It has determined that approximately $250 million

of the Loan is needed to support the ongoing working capital requirements ofits domestic utility

business_ See, Confidential Exhibit 3 of Mr. Dobson's pre-filed testimony (hearing Exhibit 2) .

The remaining $180 million supports its non-regulated businesses . Aquila is separating the Loan

In addition to the Colorado application, Aqtdla has applications pending with four other snares (Iowa,
Kansas, Minnesota, and Missouri) seeking approval to pledge utility assets to secure the loan.
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and collateral into these two components to ensure that its utility customers and its regulated

utility assets are not supporting its non-utility debt requirements . This will be accomplished by

Aquila holding the Loan funds at the corporate level and charging its subsidiaries a BBB

investment grade utility interest rate for their use of such fiends when needed for working capital_

The difference between the investment grade financing cost and the actual cost of the Loan will

be retained at the corporate level. Again, this is designed to ensure that there will be no adverse

impact to Aquila's utility customer from the non-investment grade financing charges to be paid

by Aquila on the Loan .

10 .

	

As additional support for the application, the borrowing rate on the Loan will be

reduced from 8.75 percent to 8 percent ifit pledges additional utility assets as collateral.

11 .

	

The significant terms of the Stipulation are as follows : (1) Aquila's agreement to

use a hypothetical capital structure for fature electric or natural gas rate cases relying on a test

year containing all or a part of 2003, 2004, and 2005; (2) Aquila's agreement to use the proceeds

of the actions described in the Financial Plan to reduce debt and other financial obligations on its

non-regulated and .non-domestic utility operations, subject to cash working capital needs ;

(3) Aquila's agreement not to start any new unregulated business ventures ; (4) the parties'

agreement to defer Aquila's request to extend or "roll-over" the pledge of Colorado utility assets

to secure future replacement long-term debt offerings for worlang capital requirements not to

exceed $430 million until after the disposition of similar applications in Iowa, Minnesota,

Kansas, and Missouri ;' (5) Aquila's agreement to comply with various reporting requirements

designed to ascertain its progress in implementing the Financial Plan ; (6) Aquila's agreement to

in order to accommodate the deferral ofthis pordon of Erie application, Aquila requests a waiver of the
statutory deadlines imposed by § 40-1-]04(5), C.RS .
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provide notice of material deviations from the Financial Plan, violations or defaults relating to

the covenants in its indentures, the Loan, or orders issued by other states approving -the pledge of

assets to secure the Loan; and (7) Aquila's agreement to comply with various reporting

requirements relating to the quality ofits natural gas'and electric utility service .

12 .

	

The witnesses appearing at the hearing clarified certain portions o£ the

Stipulation. Specifically, Mr. Empson clarified potential confusion concerning paragraph I1 of

the Stipulation wherein the parties request that a ruling on a portion of the application be

deferred. As filed, the application requested the ability to extend or "roll-over" the asset pledge

to be secured in connection with the Loan for the purpose o£ securing future replacement long-

term debt offerings for working capital requirements not to exceed $430 million . Mr. Empson

explained that the "extension" and "roll-over" terminology used in paragraph 11 refers to the

possible extension of the Loan beyond its three-year term with Aquila's current lenders . The

parties have agreed to defer the issue of whether Colorado utility assets can be pledged to secure

such an "extension" or "roll-over" pending the disposition of similar applications by the other

states referred to in paragraph 11 . Approval of the Stipulation would, however, allow Aquila to

pledge Colorado assets in connection with "replacement" debt not to exceed $430 million within

the three-year term of the Loan. Mr. Frupson, explained that such a debt offering would

constitute an entirely new loan with different lenders than those issuing the Loan. Mr. Empson's

interpretation ofparagraph I I was confirmed by the Staff's witness, Mr. Jorgensen-

13 . Mr Empson also clarified that the reporting requirements contained in

paragraph 12 of the Stipulation are to continue for the full period encompassed by the Financial

Plan ; that under paragraph 12 .a. of the Stipulation Aquila intends to provide updates to the

Financial Plan ; that under paragraph 9 of the Stipulation it is Aquila's intent to use the proceeds
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of the actions described in the Financial Plan to reduce debt relating to its non-regulated and non

domestic utility operations (subject to cash working capital needs) ; that the term,"scheduled

milestone" used in paragraph 13 .0 . of the Stipulation refers to the dates contained in the table

shown on page 11 of the Financial Plan; that the term "expected value" used in paragraph 13 .0 .

of the Stipulation refers to the estimated proceeds to be realized from the sale of certain assets as

described in the Financial Plan ; that the reporting requirements set forth in paragraph 15 .h.iii)

and iv) of the Stipulation are in addition to those that may be imposed by the quality of service

plan to be developed in connection with Aquila's Phase I electric rate case in Docket No. 02S-

5948; and that the "first report" reporting requirement imposed by paragraph 15 .c . of the

Stipulation is to be provided within 60 days of Commission approval of the Stipulation.

NIr. Empson also confirmed that the "separation" of regulated utility debt/assets from non-

regulated debt/assets discussed above ensures that Aquila will not be using Colorado ratepayer

funds to subsidize its non-regulated activities in violation of § 40-3-114, C.R.S .

14.

	

Ms. Armstrong clarified the reporting requirements imposed on Aquila by

paragraph 12.0- ofthe Stipulation and, specifically, the manner in which the format described in

AttachmentA ofthe Stipulation will facilitate those reporting requirements_

15 .

	

Mr. Jorgensen testified that the concerns with the application previously

expressed by Staff in its intervention were fully resolved by the Stipulation .

	

Specifically, he

indicated that Aquila's agreement to use the hypothetical capital structure called for by the

Stipulation and its intent to separate regulated utility debt/assets from non-regulated debt/assets

for the purpose of allocating finance costs would ensure that the requested pledge of Colorado

utility assets would not negatively impact the rates paid by Colorado ratepayers. Nor, under

these circumstances, would authorizing the pledge of assets result in the use of Colorado
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ratepayer funds to subsidize its non-regulated activities in violation of § 40-3-114, C.R.S . He

was also satisfied that the reporting requirements imposed on Aquila by the Stipulation would

ensure that approval of the requested pledge of assets would not negatively impact the adequacy

and reliability of Aquila's Colorado regulated utility service . He also indicated that as a .

practical matter, the relatively short time period for implementation of the Financial Plan

mitigated against many of the concerns raised by Staff in its intervention .

16 .

	

The patties believe that granting, the application, subject to the terms of the

Stipulation, is in the public interest . Having reviewed the Stipulation; the application, the pre-

filed testimony and exhibits submitted by Aquila in this matter, and the testimony presented by

the parties at the hearing, the undersigned agrees .

	

Subject to the conditions contained in the

Stipulation, approval of the pledge of Aquila's Colorado utility assets to secure the Loan will

greatly assist Aquila's efforts to implement the Financial Plan and, ultimately, should serve to

return it to a capital structure reflective of a gas and electric utility and to restore its debt raring to

investment grade . Aquila's agreement to use the hypothetical capital structure called'for by the

Stipulation and to separate regulated utility debt/assets from non-regulated debt/assets for the

purpose of allocating finance costs ensure that the requested pledge of Colorado utility assets

will not negatively impact the rates .paid by Colorado ratepayers .

	

These measures will also

ensure that the requested pledge ofassets will not result in the use ofColorado ratepayer funds to

subsidize Aquila's non-regulated activities in violation of § 40-3-114, C.R.S_ Finally, Aquila's

compliance with the reporting requirements imposed by the Stipulation will serve to ensure that

the pledge of assets will not negatively impact the adequacy and reliability ofAquila's Colorado

regulated services . It is found and concluded. therefore, that the Stipulation is in the public

interest and should be accepted and approved.
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17 .

	

Pursuant to § 40-6-109, C.R.S ., it is recommended that the Commission enter the

following order.

n. ORDER

A.

	

The Commission Orders That:

1 .

	

The Stipulation and Settlement Agreement filed by Aquila, Inc ., and the Staff of

the Public Utilitics Cosuriissioa oa Juue 6, 2003, is accepted and approved without modification .

The Stipulation and SettlementAgreement, a copy of which is attached hereto as Appendix A, is

incorporated into this Order as if fully set forth herein.

2 .

	

Subject to the terms and conditions set forth in the Stipulation and Settlement

Agreement, Aquila, Inc ., is hereby authorized to pledge and create liens on its assets located in

the State of Colorado in order to secure the payment of a $430 million three-year term loan and

to secure the future replacement debt offerings for working capital requirements not to exceed

$430 million.

3 .

	

Aquila, Inc., is hereby granted a waiver of the deadlines imposed by § 40-1-

104(5), C.R.S ., with regard to the deferral of a Commission decision in connection with that

portion of the application referred to in paragraph 11 of the Stipulation and Settlement

Agreement.

4 .

	

The parties shall comply with all the terms of the Stipulation and Settlement

Agreement .

5 .

	

The Commission shall retain jurisdiction of this proceeding and take such action

and enter orders as may appear necessary to -effectuate this Order.
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6.

	

This Recommended Decision shall be effective on the day it . becomes the

Decision ofthe Commission, ifthat is the case, and is entered as o£ the date above .

7_

	

As provided by § 40-6-109, C.RS ., copies of this Recommended Decision shall

be served upon the parties, who may file exceptions to it.

a)

	

If no exceptions are filed within 20 days after service or within any extended

period of time authorized, or unless the decision is stayed by the Commission upon its own

motion, the recommended decision shall become the decision of the Commission and subject to

the provisions of § 40-6-114, CR_S.

b)

	

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its

exceptions, that party must request and pay for a transcript to be filed, or the parties may

stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S. IF

no transcript or stipulation is filed, the Commission is bound by the facts set out by the

administrative law judge and the parties cannot challenge these facts . This will limit what the

Commission can review ifexceptions are filed .

8 .

	

If exceptions to this Decision are filed, they shall not exceed 30 pages in length,

unless the Commission for good cause shown permits this limit to be exceeded .
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INTHEMATTER OF THE V1rRIFMD APPLICATION OF AQUlLA, INC., FORAN ORDER
AUTHORIZING APLEDGE OF, AND TEE CREATION OF LIENS ON, ITS ASSETS
LOCATED IN THE STATE OF COLORADO IN ORDERTO SECURE LONG-TERM DEBT

STIPULATTON AND SETTLEMENT AGREEMENT

	

V
P?

Aquila, Inc . (Aquila or_the Company) and Staffofthe Colorado Public Utilities

Commission (Staff}, by and throughtheirrespective undersigned counsel, and for good and

valuable consideration, enter into this Stipulation and Settlement Agreement (Agreement) to

stipulate and to settle all disputed issues regarding Aquila's Verified Application for an order

authorizing a pledge of, and the creation ofliens on, its assets located inthe State of Colorado in

order to secure long-term debt . Aquila and Staff(collectively, Parties) respectfully sidbrait that

this Agreement is just and reasonable, that it results in a fair disposition of this docket, and that,

therefore, the Colorado Public Utilities Commission (Commission) should appmve the

Agreement without hearing.

INTRODUCTION

1.

	

OnMay 1, 2003, Aquila filed the Application for an order

	

`

	

°dpledge
ot, and the creation ofliens on, its assets located in the State of Colorado in orderto secureftie

payment ofa $430 million three-year term loan and to secure tire future replacement debt

offerings for working capital requirements not to exceed $430 million. Entering into the $430

milli on term loan, and the securitiration ofthe loan with domestic utility assets required by the

lenders, was a critical first step to ensure that Aquila has sufficient liquidity iii the near term, so
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that Aquila can continue to implement the final steps ofAquila's Debt Reduction and

Restructuring Plan (FinancialPlan) . The ultimate goal of Aquila`s Financial Plan is to return the

Company to a capital structure reflective of a gas and electric utility and to restore its debt rating

to investment grade. This goal. requires the restructuring, retirement or replacement of existing

debt. Subject.to obtaining permission from the various state regulatory commissions, including

this Commission, the replacement debt referenced in.this Application. will be secured by a

collateral pool that will include Aquila's utility assets, including utility, assets located in

Colorado .

2.

	

Tbis Application is one offive (5) applications that were filed concurrentlyby

Aquila in the States of Colorado, Iowa, Trances,Minnesota and Missouri to secure regulatory

approval for Aquila to pledge Ed of its electric and natural gas utility assets located those states,

in order to secure the payment ofthe $430 million three-year term loan and to secure the future

replacement debt offerings for working capital requirements, not to exceed $430 million . At the

present time, utility assets in lviichigan and Nebraska and certain Canadian utility assets

primarily secure the $430 million-term loan. Aquila has determined internally that about $250

million of the $430 million is needed to support tne'ongoing working capital requirements for

Aquila's domestic utility business- However, based upon the collateral principles used by the

lending institutions, the assets in Michigan and Nebraska are not sufficient in value to support a

$430 million loan . Therefore, Aquila had to use the Canadian investhnent both to support the

remaining $180 million portion ofthe loan and to fill the gap on the requited collateral for

Aquila's $250 million domestic utility working capital requirement.

3.

	

The financial institutions only required Aquila to have pledged sufficient assets in

total to secure the 5430 million loan . The entire $430 million is available to Aquila, and the

ApprndixA
Doektt No . D3A-1T,
DCcisian Na . r103-0c
J=n20,2003
Page 2 of20



Jun-24-03 a2:37pm from-AQUILA
+4022212501

	

1-814 p .014/031 F-646

Credit facility does not "break out" portions ofthe loan on a state=by-state basis. 7n compliance

with the terms of the loan, Aquila must pledge sufficient collateral to secure the credit facility up

to the full amount of $430 million . The determination by Aquila itselfthat $250 million ofthe

$430 million amount is required for its fixture domestic utility cash working capital needs was

based upon Aquila's historical and anticipated domestic utility working cash needs . Aquila has

separated the loan and collateral to ensure that the utility customers and assets are not supporting

the non-utility debt requirements . It is Aquila's intent to maintain a proper alignment o£

domestic utility collateral with .domestic utility loan needs .and non-domestic utility and non-

regulated business collateral with their loan needs_ The Commission's approval of this

Agreement and.the Application will greatly contribute to Aquila's success in implementing its

Financial Plan .

4 .

	

OnMay 4, 2003, Aquila caused aNotice concerning the filing ofthis Application

to be published in The Colorado Springs Gazette and in The Pueblo Chieftain, newspapers of

general or local circulation in Aquila's service area, That Notice indicated that the pledge of

Colorado assets was needed to secure the payment of a $430 million term loan issued by Aquila

pursuant to authority granted by the Commission on March 25, 2003 in Docket No. 03A-

071SEGby Decision No. C03-0299, to secure future replacement debt offerings for working

capital requirements in amounts not to exceed $430 million. On May 5, 2003, the Commission

issued its Notice that the application had been filed .

	

_

5.

	

OnMay 15, 2003, Stafffiled its notice ofintervention and entry of appearance.

Aqula and Staff are the only parties to this docket. Since the date ofthe fiin& Staff has

conducted a thorough review andinvestigation ofthe filing and the supporting testimony and

appendix A
DockttI3o.03A-ITTSEG
Decision No. R03-0695
Juna20,2003
Page 3 of20
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6 .

	

Staffand Aquila agree that the Application should be granted, including the terms

and conditions to which the parties agree herein . They also agree that the approval ofthis

Agreement is just, reasor+able and not contrary to the public interest

7 .

	

Aquila and Staff agree that the terms of this Agreement should be included in the

Commission's decision granting this Application as terns and conditions of approval of the

Application and the reliefrequested therein.

8 .

	

Aquila agrees that, in futurc electric or natural gas rate cases zedying ou a test year

containing all or a part of the years 2003, 2004 and 2005, it will use a hypothetical capital

struct ro, In future electric rate cases the capital structure used in Docket No. 02S-594E of

47.5% equity and 52.5% debt_will be used . In future natural gas rate cases the hypothetical

capital structure of50% equity and 50% debt will be used- Aquila also agrees to maintain the

debt allocation and pricing process described in the Direct Testimony of Jon Bmpson, pages

filed in this Docket.. Staff and Aquila agree that the continued use of hypothetical capital

structures and debt assignment provides Aquila's Colorado utility customers with financial

protection during this period oftransition throughDecember 31, 2005-

9.

	

Aquila agrees that proceeds from the actions described in the Financial Plan

shouldbe used to reduce the debt and other outstanding financial liabilities on Aquila's balance

sheet relating to the noaregulated and nondomestic utility operations . Tire recording of the

receipt ofproceeds from an asset sale transaction on Aquila's books o£ account will occuz within

seven (7) business days ofmonth end, and after cash working capital needs are rnet, Aquila_will
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record the retirement ofsuch debt from its books of account within seven (7) business days of

month end. Aquila will notify Staffof the application of the funds in the updates discussed

below .

10 .

	

Aquila agrees that during the three (3) year time periodreflected in the Financial

Plan (i.e.,2003 through 2005), Aquila will not start any new unregulated business ventures .

11 .

	

Aquila and Staff agree that Aquila has a critical need for long-term financial

stability so that reliable service to its Colorado customers will continue to be provided, as Aquila

has done for many years . Staff agrees to work with Aquila in the effort to ensure Aquila's long-

term financial stability as an operating utility in Colorado_ In the Application, Aquila requested

the ability to extend the asset pledge granted in this docket to secure future replacement long- .

term debt offerings for working capital requirenxents not to exceed $430 million . .Aquila would

prefer an agreement here to the extension or roll-over ofthe current $430 million credit facility,

as long as the same terms and conditions set forth in this Agreement and in the, Conimission's

approval order in this Docket are also adopted. However, Staff would prefer to defer any

agreement to the extension or roll-over of the current $430 million credit facility, as long as the

same terms and conditions set forth in this Agreement and in the Commission's approval order in

this Docket are also adopted, until after the four (4) other States (lows, Kansas, Minnesota and

Mssouri) have disposed ofthe pending similar applications . Therefore, Staff and Aquila agree

that the Commission inits Decision approving this Agreement should not deny the extension or

rollover reliefrequested in the Application Rather, the decision on that issue would be deferred

until Staffand Aquila jointlyfile amotion in this Docket requesting disposition ofthat issue .

Aquila agrees to advise Staffwithin seven (7) business days ofthe entry of fmal orders in each of

the four other state application ofthe disposition ofthose applications by the respective state
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commissions . Witbin forty-five (45) days after Aquila advises Staff ofthe disposition by the

fourth state-commission, Staff and Aquila will file an appxopziate pleading withthe Coro2aission

requesting disposition ofthe extension or rollover reliefrequested in the Application. For

purposes ofapproval ofthis Paragraph No .1l, Aquila waives the statutory limit of Colo . Rev.

Star. § 40-1-104(5) only £or purposes of determining the extension or rollover reliefrequestedin

the Application-

12.

	

Aquila agrees that, within fifteen (15) days after submitting its quarterly financial

reports to the .Securities . and Exch=ge Commission (S73C), Aquila will file the following ,

financial reports in this Docket :

a .

	

Aquilawill submit to Staff any updates to the confidential Financial Plan

within ffteen (15) days- ofrelease ofthe updated Financial Plan- Aquila will. report to

Staffthe progress made iu implementing the actions detailed in the Financial Plan,

including the use ofsales proceeds to retire outstanding debt or other financial liabilities,

through the CashFlow Statement attachment described in Paragraph 12b below.

b .

	

Aquila will submit a-report, including Statements of Cash Flows . As part

ofthis report, within the Statement of Cash Flows, Aquila will itemize activities from

Investing Activities and fxom Financing Activities between regulated and unregulated

AppendixA
DocketNo.03A-1778
Decision No. R03-069
June 20, 2003

	

-
Pagc 6 of20

	

-

items, and among unregulateditems highlight and footnote the components ofits

Financial Plan . To facilitate the comparison of the Financial Plan with the itemized

Statement ofCashFlows, the itemized Statement of Cash Flows shall use comparable

items as are used in the Financial Plan- Attachment A. to this Agreement is the format for

.

	

thus report to which Staffand Aquila have agreed.
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13.

	

Aqulla agrees to submit a notice report to Staff, via a confidential letter to the

Chief of Fixed Utilities, within seven (7) business days, ifany ofthe following occur:

a

	

Material deviation from the Financial Plan. 'Material deviation," as used

herein, means either a scheduled milestone occurs in excess ofthree (3) months from the

scheduled date for occurrence, or a dollar amount received is more than 10°lo less than an

expected value,

b.

	

Violation or event ofdefault in (1) the covenants in Aquila's indentures,

(2) the loan agiceement for the April 9, 2003 $430 million long-term debt facility, or (3)

an order of another state utility regulatory commission approving the pledge ofAquila's

assets located in that state to secure the $430 million long-term debt facility .

c .

	

Aquila files forprotection of a federal bankruptcy court under any chapter

ofthe federal banlnvptcy:iaws .

14.

	

Inthe event there is a bankruptcy filing, foreclosure, or liquidation involving

Aquila's, assets located in Colorado, or other need to transfer Aquila's assets located in Colorado,

Aquila agrees to advise .other parties to any such actions that the Colorado Public"Titaties

Commission would require the filing and approval of an application to transfer Aquila's assets

located in Colorado, pursuant to Rule 723-1-55 of the Commission's Rules ofPractice and

procedure (4 Colo. CodaAegs. 723-1-55) .

15 .

	

Aquila and Sta$have agreed to the following relating to the development by

Aquila of a Colorado natural gas quality of service plan :

a_

	

Aquila agrees that during the tbree (3) year timeperiodreflected in the

Financial Plan (i.e., 2003 through 2005),,Aquila will continue to maintain an adequate

+4D222125U1
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quality ofnatural gas and electric service provided to its end-use customers in Colorado,

as required by the standards set forth in the Colorado Public Utilities Law, as to quality of

service to gas customers the Commission's rules regulating the service of gas utilities (4

Colo, Code Regs . 723-4) and the rules governing gas pipeline safety (4 Colo. Code Regs,

723-11), and as to quality of service to electric customers the Commission's rules

regulating the service of electric utilities (4 Colo. Code Regs. 723-3) .

b.

	

Aquila and Staffagree to address quality ofservice issues by reviewing

key outputs in four ways:

i)

	

Staffwill continue to review Aquila's performance and reporting

under the requirements ofthe rules governing gas pipeline safety(4 Colo . Code

Regs. 723-il), Unlike the electric industry, the natural gas industry already has a

prescribed set ofminimnm requirements for operators in areas such as catholic

protection, leak survey, leak repair, odorization, and various other operational and

maintenance activities . . These standards are mandated under the Commission's

rules governing gag pipeline safety (4 Colo. Code Regs. 723-11) and Title 49,

Code ofFederal Regulations, Part 192, and are audited on a periodic basis by the

enforcement staff ofthe Coa niission.

ii)

	

Aquila agrees to submit to Staffquarterly reports on natural gas

utility quality of service . These reports will be based uponthe monthly internal

reports currently used by Aquila's senior management to monitor quality of

service, so that Staffmay also monitor the status ofquality of service being

provided by Aquila to its enduse natural gas customers in Colorado . These

'

	

Aquila's development of a quality of service plan for its Colorado retail electric utility operations was
addressed it. the SettlcmcntAgcement in 13ockrtNo. 02S-594E, Phase I ofAqui]a's electric general rate case, a



jun-24-03 02 :38pm From-AQUILA

reports will include such measures as default ratio, meters read on time,-meter

reading error rate, emergency response greater than one hour, and unplanned

outages .

+4022212501 T-814 P .020/031 F-B48

iii)

	

Aquile agrees to subnvt to Staff on a quarterly basis its reports

currently used by Aquila's senior management to monitor electric quality of

service. These reports will include measures such as generating station base and

peals availability, generating station starting reliability, CAIDI, SAIDI, SAM,

meters read on time, and default ratio .

iv)

	

Aquila agrees to provide to Staff combined gas and electric

measures for the centralizedcall center function, such as average speed of

answering telephone calls .
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Aquila agrees. to provide the first report for Paragraph No. 15(b)(i) through

(iv) above within sixty (60) days ofthe Commission's final decision approving this

Application, and with the first submittal Aquila will also include three (3) years of

historical data for each measure (when available), definitions ofthe measures, and the

methodology for calculating the measures . Aquila also agrees to respond to any

questions raisedby Staff concerning these reports within ten (10) days ofAquila's receipt

ofthe question. IfAquila needs additional time to respond to a specific question, it will

so advise Staff; Aquila agrees to provide the reports specified in Paragraph No. I5(b)(i),

Paragraph No. 15(b)(ii), and Paragraph No. 15(b)(iv) to Staff during the three (3) year

time period reflected in the Financial Plan. Aquila agrees to an initial meeting with Staff

within one hunched twenty (120) days ofthe Commission's final decision approving this

decision on which is curxeatlypending before the Commission .
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Application to review and discuss the materials provided by Aquila in aoeordamce with

Paragraph No . 15(b)(i), Paragraph No. 15(b)(ii), and Paragraph No. 15(b)(iv) .

d .

	

Additionally, Aquila and Staff agree to continue discussing the quality of

Aquila's natural gas service in Colorado for the purpose ofdetermining whether the

review and monitoring ofthe foregoing gas-related outputs are suf$cientto demonstrate a

legally adequate level of quality ofnatural gas service, or wAethes further collaborative

discussions are required to develop a formal application to approve a quality o£ service

plan for Aquila's Colorado natural gas operations . However, neither this paragraph nor

any other provision ofthisAgreement shall be construed to prohibit Stafffrom

commencing any action in the future that it deems necessary concerning Aquila's quality

ofservice.

GENERAL STIPULATIONS

16.

	

Through active prehearing investigation and negotiation, the Parties have reached

the agreement set forth herein resolving all contested and disputed issues in this docket in a

manncr which the Parries agree is just and reasonable and in the public interest . The Parties

farther agree that reaching agreement by means ofnegotiation and settlement ratherthan through

litigation is in the public interest.

17 .

	

The Parties agree to present, to support, and to defend this Agreement before the

Commission and the courts . The Parties further agree, ifnecessary, to present testimony and

exhibits to the Commission to secure the approval of this Agreement .

18,

	

The Parties hereby agree that all pre-filed testimony and exhibits shall be admitted

into evidenec in this docket without cross-examination . This Agreement reflects compromise

and settlement of all issues raised or that could have been raised in this docket,

10

+4022212501
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19 .

	

This Agreement shall not become effective until the issuance of a final

T-814 P .022/031 P-648

Commission Order approving the Agreement, which Order does not contain any modification of

the terms and conditions ofthis Agreement that is unacceptable to either of the parties . In the

event the Commissionmodifies this Agreement iu'a manner unacceptable to either Party, that

Party shall have the right to withdraw from this Agreement and proceed to hearing on the issues

that may be appropriately raised by that Parryin this docket. The withdrawing Party shall notify

the Commission and the Parties to this Agreement by e-mail within three (3) business days of the

Commissionmodification that the Party is-withdrawing from the Agreement and that the Party is

ready to proceed to hearing, the e-mail notice shall designate the precise issue or issues on which

the Party desires to proceed to hearing (Hearing Notice) .

20 .

	

Within three (3) business days ofthe date of the Hearing Notice from the

withdrawing Party, the Parties shall confer to arrive at a comprehensive list ofissues that shall

proceed to hearing and a list ofissues that remain settled as a result ofthe first Paity's

withdrawal from this Agreement . Within five (5) business days of the date ofthe Hearing

Notice, the Parties shall file with the Commission a formal notice containing the list of issues

that shall proceed to hearing and those issues that remain settled and a proposed procedural

schedule for the filing of answer and rebuttal testimony and exhibits and proposed hearing dates-

Hearing shall be scheduled on all ofthe issues designated in the formal notice filed with the

Commission as soon as practicable.

21 .

	

1nthe event that this Agreement is not approved, or is approved with conditions

'that are unacceptable to any Patty who subsequently withdraws, the negotiations or discussions

undertaken in conjunction with the Agreement shall not be admissible into evidence in this or

any other proceeding, exceptas may be necessary in any ptoeeedirJg to enforce this Agreement.

AppendixA
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22 .

	

Approvalby the Commission 6fthis Agreement shall constitute a determination

contested, or could have been contested, among the Parties in this proceeding.

i-814 P .023/031 F-848

that the Agreement represents ajust, equitable and reasonable resolution ofall issues that were

23 .

	

TheParties spexifically agree and Understand that this Agreement represents a

negotiated settlement in the public interest with respect to the various issues presented by this

Docket, for the sole purpose of the settlement ofthe matters agreed to in. this Agreement . No

Patty or person shall be deemed to have approved, accepted, agreed to, or consented to any

Appendix A
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concept, theory orprinciple underlying or supposed to underlie any ofthe matters provided for in

this Agreement, other than as specifically provided for herein . Notwithstanding the resolution of

the issues set forth inthis Agreement; none ofthe regulatory principles herein contained shall be

deemed by the Parties to constitute a settled practice orprecedent in any future proceeding,

except as otherwise specifically provided in Paragraph Nos. S through 15 o£this Agreement.

24 .

	

This Agreement may be executed in counterparts and by facsimile copies of

signatures, all ofwhich when taken together shall constitute the entire Agreement with respect to

the issues addressed by this Agreement.

CONCLUSION

For the reasons stated above, the Parties respectfully request that the Commission

enter an order approving this Stipulation and Setlement Agreement 5ndiug and concluding that

the Commission's approval ofthis Stipulation and Settlement Agreementrepresents a fair, just,

and reasonable resolution of all disputed issues and all issues that could have been raised in this

Docket .
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DATED this

	

J day ofJune 2003 .

Accepted on behalf o£
AQUILA, INC.:

By:
JonR. Empson

IS 15 CapitolAvenue
Omaha, NE 681D2

Approved as to form:

ABEL, BAND, RUSSELL, COLLIER,
PITCHFORD &GORDON, CHARTERED

By:
Steven H. Denman, CO Reg. #7857

240 South Pineapple .Avenue.
Post Office Box 49948.
Sarasota, IiL 34230-6948
(941) 366-6660
(941) 366-3999 facsimile
(303) 623-666ODmvernumber

Attorneys for Aquila, Inc.

AG ALPHA :

	

RGP'UDFDrH
PaRI,.~RLRGHFJ7IPUC~03A-1775.'-J:*AQUILP. PL DGHV~.QL2LAPI£DG=STIF FAiAL.DDCAG File:

13
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By:
Eric Jorgeigi-cn

1580 Logan Street, Office Level 2
Denver, CO 80203

Approved as to form:
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Accepted on behalfof
STAFF OF THECOLORADO PUBLIC
UTILITIES CONMSSION:

OkFICE OF THEATTORNEY GENERAL

By:
avid A.8eoketl, Reg. No. 23098*

John J. Roberts, Reg. No. 30124*
Assistant Attorneys General
Business andLicensing Section
1525 Sherman Street, 5`hMoor
Denver, Colorado 80203
Telephone: 303-866-5135
Facsimile : 303-866-5395

Attomeys for the Staff ofthe Colorado
Public Utilities Commission

* Counsel ofRecord
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DATE

	

this

	

dayof June 2003 .

Accepted on behalf of
AQUILA, INC. :

SonR. Bnpson
181yCapitol Avenue
Omaha, NE 68102

Approved as to form:

ABEL, BAND, RUSSELL, COLLIER,
PITCHFORD &CORDON, CHARTERED

BY:
Steven II_ Denman, CO Reg. #7857

240 SouthPineapple Avenue
Post OfEeeBox 49948
Sarasota, FL 34230-6948
(941) 366-6660
(941) 366-3999 facsimile
(303) 623-6660 Denver number

Attorneys for Aquila4 Inc.
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Accepted on behalf of
STAFF OF THE COLORADO PUBLIC
UTILITIES COMMISSION:

13y;
Eric Jorgenson

1580 Logan Street, Office Level 2
Denver, CO 80203

Approved as to form:
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OFFICE OF THE ATTORNEY GENERAL

By:
David A. Beckett, Reg. No. 23098*
John J. Roberts, Reg. No. 30124*

Assistant Attorneys General
Business andLicensing Section
1525 Sherman Street, 5"' Floor
Denver, Colorado 80203
Telephone: 303-866-5135
Facsimile: 303-866-5395

Attorneys for the Staffofthe Colorado
Pliblic Utilities Commission

BY= .̂-

* Counsel o£Record
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DATED this v~day of June 2003 .

Accepted on behalf of
AQUILA, INC. :

By:
Jon R_ Empsou

1815 Capitol Avenue
Omaha,NE 68102

Approved as to form:

ABEL, BAND,RUSSELL, COLLIER,
PITCHFORD & GORDON, CHARTERED

By:

Steven 1d. Denm,an, CO Reg. #7857
240 South Pineapple Avenue
Post Office Box49948
Sarasota, FL 34230-6948
(941) 366-6660
(941) 366-3999 facsimile
(303) 623-6660 Denver number

Attorneys for Aquila, Inc.
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Accepted on behalf of
STAFF OF THE COLORADO PUBLIC
UTTLITIBS COM1vIISSION:

By:
Eric Jorgensen

1580 Logan .Street, Office Level 2
Denver, CO 80203

Approved as to form :

OFFICE, OF THEATTORNEY GBNEPa?.

By
DavidA Beckett, Reg. No. 23098*
John J . Roberts, Reg. No, 30124*

Assistant Attorneys General
Business and Licensing Section
1525 Shennan Street, 5s' Floor
Denver, Colorado 80203
Telephone: 303-866-5135
Facsimile ; 303-866-5395

Attorneys for the Staffofthe Colorado
Public Utilities Commission

* Counsel ofRecord
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Rtpman T,d Denman, Esq.
ABEL, BAND, RUSSELL, COLLIER,
PITCEFORD &GORDON, CHARTERED
240 SouthPineapple Avenue
Post Office Box 49948
Sarasota, FZ 34230-6948

**Eric Torg6asen
Public Utilities Commission
1580 Logan Street, OL2
Denver, CO 80203
BYWTERDEPARTIAIENTAL MAIL

**WendellWinpr
Public Utilities Commission
1580 Logan Street, 01x2
Denver, CO 80203
BYINTBRI)EPARTMENTAL MAIL

**Geri Santos-Rash
Public Utilities Commission
1580 Log= Street, OL-2
Denver, CO 80203
BYIN'fERAEPARTMENTAL MAIL
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CERT71CATE OF SLRVICE

This is to certify fhat Ihave duly served the within STIPULATION AND

SETTLEMENTAGREEMENT upon all parties herein by depositing copies of same in the

United States mail, fast class postage prepaid, or as otherwise indicated, atDenver,

Colorado, this

	

dayofJune 2003, addressed as follows:

IvnFaupson
Senior Vice President
Aquila, Inc.
1815 Capital Avenue
Omaha,NE 68102

*'Randy Gairoutte
Public Utilities Commission
1580 Logan Street, OL-2
Denver, CO 80203
BYINTERDEPARTIv1El1TAL MAIL

**Lacy Shiao
PDblic'Utihties Commission
1580 LoganStreet, OL-2
Denver, CO 80203
BY INTERDEPARTMENTALMAIL

Wendie Alstot
Advisory Staff
Public Utilities Commission
1580 Logan Street, 01,2
Denver, CO 80203
BY 1NTBRDEPARTMENTALMAIL

AppndixA
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Michael Zimmeanan
Advisory Staff
Public Utilities Commission
1580 Logan Street, OL-2
beaver, CO 80203
BY ET=BPARTAIENTALMAIL

Vinson Snowberger
Advisory Staff
Public Utilities Commissim
1580 Logan Street, OL-2
Denver, CO 80203
BY INTERDEPARTMENTAL MAIL

0.GALP~- RGPO~
AGFOE P:5i1.1A1AflLISD~P000ERISR~L.t775EGD~G
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Robert Bergman.
Advisory Staff
Public Utilities Commission
1580 Logan Street, OL-2
Denver, CO $0203 .
BYD=RDM:IARTAZ-N-fALMAIL

Frank Shafer
Advisory Staff
Public Utilitics Commissi=
1580 Logau Street, OL-2
Denver, CO 80203
BYINTERDPPARTNIENTAL MATT.
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" Aquila
Cashfi0w Statement

Quarter Ended March 31 .2003

(dollars in thousands) U.S. Utilities
otherNon-
Regulated

Consolidated
Aquila lnc.

LineCashflo from Oerntions
1 Net Income
2 Ad"ustm ntstore ndlenetIncome toss to .natcash'.
3 Depreciation & amortization expense
4 Restructuring charges
5 Impaimtents &Other Charges -
6 Cash paid on impairments & other ehrg .
7 Netch . rice risk mgm
6 Deferred taxes 8i VlVestrltant tax credits
9
10

Eo~N in eam. of itwe
Dividends & foes frominvestments

11_C ab .
12 JA(R & AfP, net
13 Restricted cosh
14 Inventory & Supplies
15 Pre eats & Other
15 Awaad & Other current liab
17 Deferred Credits
16 Dofemed Charges a Other
19 Customerfunds on deposit -
20 ]Funds on de ostt -021 Other
22 - Total Cashf~From Operations
23
24 Coshflowfrom I actin
25 Additions to Utl4ty Flent
26 ' Merchant Capital Expenditures
27 Cash received on sale of assets
28 Othw
29 TotalCashflowFrom investing

31 jr-=Mow From FI ncin --
32 Issuance of common Stock

- 33 Issuance of LTD
34 Retlroment of LTC

.Short-tarmborrrvtngs
36

_
Net chg inlong-tern gas eontraets

37 Other
38 Total Cashflow From Financing
39
40 Ire (Deb) in Cash Equty
41 Cash-6egln4Deeamber)
42 iCash-Ending- _ .
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Other Non-
Regulated

Llns #
25 . Canada utility capital expenditures

26 CCapacity Servioes (MEP)Dapital expenditures (Powerplant construction
commitments)

Cash received on sale of assets :
U.S . Networks-Sale of STI

Capacity Senrices-Cash rec on sale of AQP recorded as AR at year end
Wholesale Services-Cash received on sale of AECC classified as restricted cash at
yearend
Wholesale Services-Cash received on sale of AECC held as escrow at year end
Quanta Services-Cash received on sale of remaining Quanta shares

27 Total Other Non-Regulated Cash received on sale of assets

Total Cash received on sale of asset

Ratirament of LTD: -
lCapacfty services:
Racoon Creek
Goose Creek
Total
less : .non cash adj-cash collateral used to pay down debt (cash outflow in Investing
activity when posted earlier in ear)
Total Capacity services

Canada
Australia

Corporate
LiCS
Wholesale

34 `Total Other Non-Regulated Retired LTD
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