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DIRECT TESTIMONY 1 

OF 2 

KARL R. MOOR 3 

FILE NO. EF-2024-0021 4 

I.  INTRODUCTION 5 

Q. Can you state your name and where you live? 6 

A. Karl R. Moor. I live in Washington, DC. 7 

Q. What do you do for work? 8 

A. I retired from the United States Environmental Protection Agency (“EPA”) 9 

in January 2021.  I am a principal in Powerscape Global, LLC, a clean combustion 10 

technology company and consulting firm.   11 

Q. Can you summarize your educational background? 12 

A. I graduated from the University of Montevallo in Alabama in 1979 with a 13 

B.A. in History (and a minor in Economics).  After that, I attended The George Washington 14 

University in Washington, D.C., where in 1982 I earned an M.A. in Public & International 15 

Affairs; Science, Technology and Public Policy.  I then attended the Georgetown 16 

University Law Center, where I earned my law degree in 1986.  A copy of my curriculum 17 

vitae is attached as Schedule KRM-D1.   18 

Q. Can you summarize your professional background, as relevant to the 19 

issues in this proceeding? 20 

A. Professionally, I have been dealing with Clean Air Act issues since 1986.  21 

Prior to that time, I served on two Congressional committees, in a U.S. Senate office and 22 

briefly within the Reagan Administration.  My work in connection to the Clean Air Act 23 
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began when I was asked by my client Alabama Power Company to relocate to Washington, 1 

D.C. to assist with the development of policy and legislation as Congress and the Executive 2 

Branch considered possible amendment of the federal Clean Air Act to address, among 3 

other things, emissions from coal-fired power plants.  Between 1987 and 1989, I also 4 

served as loaned counsel to the Clean Air Working Group, the primary industry group 5 

interacting with members of Congress and the Executive Branch—including the EPA and 6 

the Office of Management and Budget—on key portions of the Clean Air Act Amendments 7 

that affected electric utilities and every other industrial sector.  In this role, I was conversant 8 

and active on all matters related to New Source Review (“NSR”).  Whether and how NSR 9 

would apply to projects performed on existing coal-fired power plants was a key topic of 10 

discussion with Congress and the Executive Branch. 11 

After passage of the 1990 Clean Air Act Amendments, I worked extensively on the 12 

regulatory implementation of these amendments for my utility clients (including Southern 13 

Company Services, the operating companies of Southern Company, and South Carolina 14 

Electric & Gas Company) as a lawyer in private practice. 15 

In 1998, I joined Southern Company Services as Vice President and Associate 16 

General Counsel for Litigation and Public Policy.  Accordingly, I was the Southern 17 

Company Services system executive primarily responsible for all interactions, discussions, 18 

litigation and decision-making associated with EPA’s electric utility enforcement initiative 19 

from 1999 to 2015.  Later, I also served simultaneously as General Counsel and 20 

Compliance Officer for Southern Transmission.  Subsequently, I was promoted to Senior 21 

Vice President and Chief Environmental Counsel for Southern Company Services, Inc.  I 22 

retired from the company in that position in 2015.  In my various company roles, from 23 
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1998 to 2015, I served as the executive responsible at Southern Company Services for 1 

determining whether and recommending when the Southern Company’s various operating 2 

companies should seek NSR permits for activities at more than 30 fossil steam stations 3 

with a combined nameplate capacity of greater than 21,000 MW.   4 

After my retirement from Southern Company Services, and subsequent service as 5 

counsel for the law firm Balch & Bingham LLP, I accepted an appointment at the EPA.  6 

From 2019 to 2021, I served as Deputy Assistant Administrator for Policy in the EPA 7 

Office of Air and Radiation, the office that has responsibility for the federal NSR program.  8 

I retired from federal government service in January, 2021.  In 2022, I founded Powerscape 9 

Global, LLC, based in Virginia.  Powerscape Global is a technology company that applies 10 

a proprietary advanced technology for the gasification or reformation of fossil fuels and 11 

plastics for use in the construction of power plants.   12 

As a result of this range of experiences, I have a deep understanding of and 13 

professional engagement with the legislative, regulatory, litigation and policy issues that 14 

existed when Ameren Missouri made its decisions with respect to the Rush Island plant.  15 

This larger context is key to understanding what Ameren Missouri and the utility industry 16 

were facing in the period between 2005 and 2010, the timeframe when Ameren Missouri 17 

made the relevant decisions. 18 

The opinions offered in my testimony are, except as specifically noted, based upon 19 

information that is publicly available or provided to me by Ameren Missouri.   20 

Q. During your tenure at EPA, did you have anything to do with EPA’s 21 

NSR enforcement case against Ameren Missouri? 22 
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A. No.  EPA’s enforcement actions were handled by a separate office, the 1 

Office of Enforcement and Compliance Assurance (“OECA”). 2 

II.  PURPOSE OF TESTIMONY 3 

Q. What is the purpose of your testimony? 4 

A. The purpose of my direct testimony is to offer opinions on the following 5 

topics:   6 

• The reasonableness of Ameren Missouri’s efforts to understand and to 7 
comply with the law; 8 

• The reasonableness of Ameren Missouri’s decisions that NSR did not apply 9 
to certain projects Ameren Missouri performed at its Rush Island plant in 10 
2007 and 2010, and the decisions to proceed with those projects without 11 
seeking NSR permits; 12 

• The reasonableness of Ameren Missouri’s environmental compliance 13 
planning; and 14 

• The reasonableness of Ameren Missouri’s response to EPA’s allegations of 15 
non-compliance. 16 

Q. Can you provide a summary of your testimony and opinions? 17 

A. I would summarize my testimony and opinions as follows.   18 

1. To determine the reasonableness of Ameren Missouri’s decisions, a 19 

reviewer should understand the statutory, regulatory and legal context that existed at the 20 

time they were made:  2005-2007 for the Unit 1 projects and 2005-2010 for the Unit 2 21 

projects.  Post-hoc second-guessing of those decisions is not appropriate.  To evaluate 22 

Ameren Missouri’s decisions requires understanding what Ameren Missouri knew, or 23 

reasonably should have known, about the applicable legal requirements and how they 24 

would apply to the specific projects at Rush Island. 25 

2. Ameren Missouri made reasonable efforts to understand and to comply with 26 

the law.  Ameren Missouri utilized the resources of Ameren Services Company’s 27 
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Environmental Services Department (“ESD”) on matters concerning Clean Air Act 1 

compliance, including New Source Review.  To learn about the requirements of New 2 

Source Review, ESD personnel (1) read the applicable regulations; (2) consulted with 3 

regulators and industry organizations knowledgeable on the regulatory programs; and (3) 4 

consulted with the Ameren Legal Department, as necessary.  These were the reasonable 5 

efforts that any utility would employ to understand the applicable law. 6 

3. The NSR program requires source owners or operators to make 7 

preconstruction determinations of whether their activities will trigger permitting 8 

requirements.  The program does not require source owners or operators to obtain 9 

regulatory approval of those determinations.  In its pre-construction evaluation of the 10 

projects at Rush Island for potential permitting requirements, Ameren Missouri evaluated 11 

three criteria:   12 

• Would the project be expected to cause an increase in the unit’s potential 13 
emissions (i.e., the maximum achievable hourly emissions rate)? 14 

• Would the project be expected to cause an increase in the unit’s actual annual 15 
emissions? 16 

• Would the project involve a change to the unit that was not “routine 17 
maintenance, repair or replacement”? 18 

Ameren Missouri understood that only if the answer to all three of these questions 19 

was “yes” would an NSR permit be required.   20 

4. Given the state of the law that existed at the time Ameren Missouri 21 

conducted its preconstruction evaluations, it was entirely reasonable for Ameren Missouri 22 

to use these three criteria to identify projects requiring NSR permits.  Ameren Missouri’s 23 

view of the applicable regulations, which had been promulgated by Missouri and approved 24 

by EPA as part of the Missouri state implementation plan (“SIP”), was consistent with that 25 
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of the Missouri Department of Natural Resources (“MDNR”).  Ameren Missouri’s view of 1 

the federal NSR regulations as incorporated into the Missouri SIP was also consistent with 2 

the official statements and policy of EPA’s program office in charge of implementing the 3 

NSR program.   4 

5. When one applies Ameren Missouri’s reasonable understanding of the 5 

applicable legal requirements to the facts of the Rush Island projects, the only reasonable 6 

conclusion based on what Ameren Missouri knew or should have known at the time was 7 

that no NSR permit was required.  No project increased a unit’s potential to emit, and no 8 

one to my knowledge has ever claimed otherwise.  No project would have been expected 9 

to cause an increase in a unit’s actual annual emissions, because each unit had ample 10 

unused capacity to generate in the years before the projects occurred—capacity unused due 11 

to lack of demand—and the component replacements at issue were merely like-kind 12 

replacements that would not be expected to affect the overall capacity or utilization of the 13 

unit.  Finally, the components at issue were routinely replaced by Ameren Missouri, by 14 

Ameren Missouri’s Illinois affiliate, and by others across the electric utility industry.  15 

Accordingly, the projects fit comfortably within the exclusion of routine maintenance, 16 

repair or replacement (“RMRR”) from NSR permitting requirements.  This is supported by  17 

statements of EPA and the determinations made by Missouri and other states with respect 18 

to similar projects, leading up to and contemporaneous with the 2007 and 2010 projects at 19 

Rush Island. 20 

6. EPA attempted to abandon its established interpretation of NSR with an 21 

industry-wide “enforcement initiative” launched in 1999 against electric utilities.  The 22 

litigation positions advanced in EPA’s enforcement initiative over the decade that 23 
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followed—in addition to departing from past EPA statements and practice—conflicted 1 

with the official policy and guidance developed by the relevant EPA program office during 2 

that time.  At the time that Ameren Missouri made its pre-project decisions on NSR 3 

applicability, most courts had rejected EPA’s attempts to re-write the NSR program 4 

through litigation.     5 

7. The projects Ameren Missouri performed at Rush Island are like those 6 

performed countless times every year in the electric utility industry, because they are 7 

necessary for the continued safe and reliable operation of generating assets critical to the 8 

supply of electricity.  After the launch of EPA’s enforcement initiative, Ameren 9 

Missouri—like other utilities—continued to follow the requirements of its state permitting 10 

authority and the official interpretations of the NSR regulations issued by EPA’s program 11 

office.  Despite the prevalence of similar component replacements across the industry, I 12 

know of no utility in that period that sought an NSR permit prior to undertaking such 13 

projects.   14 

8. Starting before the Rush Island Projects and continuing well after the Rush 15 

Island Projects, Ameren Missouri studied what forthcoming Clean Air Act rulemakings 16 

might require in terms of emission reductions and, potentially, new emissions controls on 17 

Rush Island and the rest of the coal-fired fleet.  Ameren Missouri developed an 18 

“Environmental Compliance Plan” for compliance with these new rulemakings that 19 

considered, but ultimately rejected, adding more scrubbers on the Ameren Missouri 20 

system.  The consideration of scrubber additions to Rush Island and Labadie in the 21 

development of Ameren Missouri’s Environmental Compliance Plan was in response to 22 

the potential that these rulemakings would impose more stringent requirements than 23 
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ultimately were enacted.  Evaluating potential contingencies was good utility practice, not 1 

a sign of concern over triggering NSR at the plants.  When the rulemakings concluded and 2 

Ameren Missouri was able to comply without adding additional scrubbers to its system, it 3 

reasonably took the least-cost approach to compliance, for the benefit of its customers.   4 

9. I conclude that Ameren Missouri made reasonable efforts to understand and 5 

to apply the law, acted reasonably in determining that none of the Rush Island projects 6 

required preconstruction permitting, acted reasonably in proceeding with the projects 7 

without seeking any NSR permits (or an applicability determination confirming that NSR 8 

did not apply), and acted reasonably through its environmental compliance planning.  9 

III.  THE CLEAN AIR ACT AND NEW SOURCE REVIEW 10 

Q. Can you summarize the nature of the Clean Air Act’s New Source 11 

Review program, and how it fits with the 1990 Clean Air Act Amendments? 12 

A. As the name denotes, “New Source Review” focuses on new emissions 13 

sources, not existing sources.  NSR requires preconstruction review and permitting of new 14 

sources of air emissions.  NSR does not apply to existing sources of emissions unless they 15 

undergo “modification.”  42 U.S.C. §§ 7475, 7411(a)(4).  The Clean Air Act defines 16 

“modification” as “any physical change in, or change in the method of operation of, a 17 

stationary source which increases the amount of any air pollutant emitted by such source 18 

. . . .”  Id. § 7411(a)(4).  The Clean Air Act does not assume that every existing source will 19 

eventually undergo “modification” and require controls.  United States v. DTE Energy Co., 20 

711 F.3d 643, 650-51 (6th Cir. 2013).  In fact, the 1990 Clean Air Act Amendments, with 21 

which I was intimately familiar, were premised on the assumption that coal-fired electric 22 

generating units would be refurbished and continue to operate (and generate sulfur dioxide 23 

(“SO2”) emissions as a result), without triggering NSR and its control requirements.  24 
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Congress considered and specifically rejected proposals to require unit-by-unit retrofits of 1 

scrubbers and similar controls on existing coal-fired units, and instead chose the innovative 2 

strategy of “cap-and-trade” to address emissions from these sources.  Lower emissions 3 

rates, not control technologies, were the end point of the 1990 Clean Air Act Amendments.  4 

This “grand compromise” was the seminal environmental success of those amendments.  5 

At every step in the legislative and regulatory process leading to and after the 1990 Clean 6 

Air Act Amendments, the industry was assured by EPA, consistent with the plain text of 7 

the regulations, that the NSR regulations cannot be interpreted to undermine the industry’s 8 

ability to operate, repair, and maintain existing units. 9 

There are two different parts of the federal NSR program:  (1) the Prevention of 10 

Significant Deterioration (“PSD”) program, which applies to sources located in areas that 11 

have been found to meet EPA’s national ambient air quality standards; and (2) the 12 

Nonattainment New Source Review (“NNSR”) program, which applies to sources located 13 

in areas that fail to meet those air quality standards.1  The applicability provisions in the 14 

federal PSD and federal NNSR rules are the same in all relevant respects.  For this reason, 15 

and because most practitioners in my experience refer to both PSD and NNSR collectively 16 

as the “NSR program,” I will do the same and refer in my testimony generally to the “NSR 17 

program” and the “NSR regulations,” even though Rush Island was not subject to the subset 18 

of these consisting of the NNSR regulations.         19 

 
1 I understand that Rush Island was located is an area that met EPA’s national ambient air quality 

standards at all relevant times.  
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IV.  AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS 1 

Q. How did you gain an understanding of what Ameren Missouri did to 2 

evaluate the applicability of NSR for the Rush Island projects? 3 

A. I reviewed the decisions in the Ameren Missouri litigation in the U.S. 4 

District Court for the Eastern District of Missouri, as well as the testimony and declarations 5 

of Steven Whitworth and David Boll in that case.  United States v. Ameren Missouri, No. 6 

4:11-cv-00077-RWS (E.D. Mo.).2 Mr. Whitworth was the head of Ameren Services 7 

Company’s Environmental Services Department at the relevant time.  Schedule KRM-D2 8 

(Whitworth Decl.) ¶ 2.  The Environmental Services Department had a lead role in 9 

determining whether permits are required for projects at Ameren Missouri’s units.  Id. ¶ 3.  10 

The Environmental Services Department would fulfill this responsibility by working with 11 

engineers who had responsibility for the projects.  Id. ¶¶ 4-6.  One such engineer was David 12 

Boll, a licensed professional engineer in Ameren’s Environmental Project Engineering 13 

Department whose responsibilities included supervising the work for the component 14 

replacement projects at issue at Rush Island, and assessing the impact component 15 

replacements were expected to have on unit operations.  Schedule KRM-D3 (Boll Decl.) 16 

¶¶ 2-3.  In addition to reviewing their testimony and declarations, I interviewed Steven 17 

Whitworth and David Boll.  I have also reviewed Mr. Whitworth’s direct testimony filed 18 

concurrently with the filing of my testimony in this docket.  Finally, I also reviewed certain 19 

documents produced by Ameren Missouri in the underlying litigation in the U.S. District 20 

 
2 Unless otherwise noted, all references to depositions, exhibits and declarations herein refer to 

materials produced in the Ameren Missouri litigation in the U.S. District Court for the Eastern District of 
Missouri.  United States v. Ameren Missouri, No. 4:11-cv-00077-RWS (E.D. Mo.). 
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Court for the Eastern District of Missouri and others provided to me by Ameren Missouri 1 

through counsel.   2 

Q. Did your review of the record allow you to form an opinion on whether 3 

the Environmental Services Department (“ESD”) made reasonable efforts to 4 

understand the law?   5 

A. Yes.   6 

Q. What did you conclude?   7 

A. ESD made reasonable efforts to understand the law.  ESD personnel (1) read 8 

the applicable regulations; (2) consulted with regulators and industry organizations 9 

knowledgeable on the regulatory programs; and (3) consulted with the Ameren Legal 10 

Department, as necessary.  In my experience, this is consistent with good utility practice 11 

and represents the due diligence necessary to understand the applicable law. 12 

Q. Can you provide some examples of the consultations ESD personnel 13 

had with others that informed their understanding of NSR? 14 

A. Yes.  Members of ESD, including Steve Whitworth, participated in the 15 

Utility Air Regulatory Group (“UARG”).  UARG was an organization made up of 16 

individual generating companies and national trade associations.  UARG’s purpose was to 17 

provide members like Ameren detailed information about EPA’s actions in every sphere 18 

of the Clean Air Act.  It did this through various committees, including the Plant Repair, 19 

Enforcement, and Permitting (“PREP”) Committee that focused on NSR.     20 

Among the documents produced by Ameren Missouri in the District Court 21 

litigation are communications Ameren Missouri received from UARG on the topic of NSR, 22 

through ESD personnel participating in UARG.  Several of these are attached to the Direct 23 
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Testimony of Steven C. Whitworth, filed concurrently with the filing of my testimony in 1 

this docket.  For example, Schedule SCW-D5 is a memo dated October 20, 2005 notifying 2 

UARG members, including Ameren, that EPA had issued memoranda stating EPA would 3 

not be pursuing claims for alleged NSR violations unless the project at issue increased a 4 

unit’s hourly rate of emissions (i.e., the potential emissions).   5 

Similarly, Schedule SCW-D8 is an agenda for an “NSR Project Evaluation 6 

Workshop” held by UARG in October 2007.  As the agenda demonstrates, topics for 7 

discussion included **_____________________________________________________ 8 

________________________________________________________________________9 

________________________________________________________________________10 

________________________________________________________________________11 

_______________**   12 

Schedule SCW-D11 is a presentation made by UARG counsel to UARG members 13 

in April 2009, detailing the claims that EPA was making concerning potential NSR 14 

violations in the utility industry.  As described in Schedule SCW-D11, courts were deciding 15 

the NSR legal issues against EPA more often than not.   16 

Finally, Schedule SCW-D13 is a separate presentation made by UARG counsel to 17 

UARG members, also in April 2009, concerning “Project Evaluations for NSR 18 

Applicability.”  Key points discussed there include:   19 

1) no future actual annual emissions projection methodology is spelled out in any 20 
EPA rule or guidance; 21 

2) as a result, courts were using different emissions increase methodologies and 22 
one court in particular held that a utility cannot be held liable unless all 23 
reasonable methodologies under the rules would have projected a significant 24 
actual annual emissions increase; 25 

P
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3) a project must be “the predominant cause” of an actual annual emissions 1 
increase for NSR to apply, and emissions resulting from increased demand do 2 
not count; 3 

4) EPA stated that a source can subtract from its future actual annual emissions 4 
projections all of the emissions that the unit could have accommodated during 5 
the baseline period and are unrelated to the work at issue, and this means the 6 
NSR emissions increase test under the existing rules “is not substantially 7 
different” from a test that looks exclusively to whether the work would increase 8 
the hourly rate (i.e., potential emissions) of the units; 9 

5) other states and EPA were confirming that component replacement projects at 10 
electric utilities would not trigger NSR where (a) the unit could have operated 11 
at the projected levels in the baseline, even before the work was done, (b) the 12 
work would not increase the emission rate per unit of output, and (c) there was 13 
not expected change in the system dispatch order.  In such cases, any increase 14 
in actual annual emissions after the work could be attributed to demand rather 15 
than to the project at issue; and  16 

6) the actual annual emissions theory EPA had used to date in the NSR 17 
enforcement initiative against electric utilities had the problem of assuming 18 
causation, and could not demonstrate causation of an emissions increase are 19 
required by the statute and the rules. 20 

Just like the utility companies with whom I worked at the time, Ameren Missouri 21 

spent significant time and effort to understand NSR and to keep up with developments on 22 

that front.  This included examining EPA’s public statements on NSR, receiving briefings 23 

on NSR from EPA officials and industry experts, and discussing with similarly situated 24 

utilities the meaning of the NSR rules and their potential applicability to projects.  Through 25 

UARG, Ameren’s Environmental Services Department gained a good understanding of 26 

NSR and EPA’s utility enforcement initiative.  I know this because I was a recipient of 27 

these UARG communications and a participant in these same UARG meetings.       28 

Q. Are these the only sorts of input the ESD employees received 29 

concerning NSR? 30 

A. No.  ESD employees also participated in forums with MDNR and other 31 

electric utilities in Missouri at which NSR was discussed, as Mr. Whitworth explains.  ESD 32 
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also coordinated with other industry groups on a national level, in addition to UARG.  As 1 

described in Ameren Missouri’s 2008 Environmental Compliance Plan, **__________ 2 

________________________________________________________________________3 

________________________________________________________________________4 

________________________________________________________________________5 

________________________________________________________________________6 

________________________________________________________________________7 

_____________**  Schedule SCW-D1 (2008 Environmental Compliance Plan, Appendix 8 

A), attached to the Direct Testimony of Steven C. Whitworth. 9 

Q. What does the record show are the key things that the Environmental 10 

Services Department understood about New Source Review in the 2005-2010 time 11 

period? 12 

A.  The memoranda, presentations, and discussions that ESD employees had 13 

within UARG made Ameren Missouri aware of the following:   14 

• EPA began its enforcement initiative against electric utilities in November 1999 15 
with a series of actions filed against investor-owned utilities and an 16 
administrative action against TVA, the federal government’s own electric 17 
utility.  EPA alleged that nearly 550 projects conducted at 148 coal-fired units 18 
over the prior 20 years had violated NSR.  The challenged boiler projects were 19 
generally tube replacements (economizers, superheaters, reheaters, and 20 
waterwalls) as well as auxiliary equipment replacements (e.g., pulverizers).  21 
**_____________________________________________________________ 22 
__________________ _______________**  Schedule SCW-D4 (PowerPoint 23 
Presentation from Hunton & Williams LLP to UARG Control Technologies 24 
Committee, “Update on Utility Enforcement Initiative,” Mar. 11, 2004).    25 

• The EPA litigation positions were based upon a **_____________________ 26 
_______________________________________________________________27 
_______________________________________________________________28 
______________**  Schedule SCW-D4. 29 

P
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• The EPA litigation positions conflicted with the views of EPA’s Administrator 1 
and the program office responsible for the NSR rules.  Schedule SCW-D3; 2 
Schedule SCW-D5.   3 

• By the spring of 2007, over 20 utilities and 80 plants faced claims for projects 4 
that were substantially the same as the Rush Island Projects.  Schedule SCW-5 
D6 (Memorandum from Hunton & Williams LLP to UARG PREP Committee, 6 
May 16, 2007).  The majority of similarly situated utilities were resisting EPA’s 7 
claims.  Schedule SCW-D4.   8 

• Those utilities that had entered into settlements with EPA did so when the 9 
settlements overlapped with pre-existing company business plans.  Schedule 10 
SCW-D4.    11 

• As of 2005, EPA announced it would not file new enforcement cases under the 12 
theories that it had advanced in commencing the utility enforcement initiative. 13 
Schedule SCW-D5. 14 

• As of 2009, courts were generally ruling with utilities that RMRR is routine in 15 
the industry, rejecting EPA’s position that RMRR excludes only what would be 16 
routine at the unit in question.  Schedule SCW-D10 (PowerPoint Presentation 17 
from Hunton & Williams LLP to UARG Control Technologies Committee, 18 
“Utility Enforcement Initiative and NSR Rules,” April 17, 2009).  19 

• As of 2010, courts were also rejecting EPA’s emissions increase claims, and 20 
refusing to automatically apply the Koppe-Sahu emissions projections method.  21 
Schedule SCW-D15 (PowerPoint Presentation to UARG Policy Committee, 22 
“Plant Repair, Enforcement, and Permitting (PREP) Committee,” Dec. 4, 23 
2009); Schedule SCW-D16 (PowerPoint Presentation to UARG Policy 24 
Committee, “Plant Repair, Enforcement, and Permitting (PREP) Committee” 25 
Dec. 3, 2010). 26 

• EPA rules did not provide instructions on calculating actual annual emissions 27 
before and after projects, and that courts were finding that utilities simply had 28 
to make a reasonable projection of future actual annual emissions increases in 29 
order to comply.  Schedule SCW-D11 (PowerPoint Presentation by Hunton & 30 
Williams to UARG PREP Committee, “NSR Enforcement Initiative,” April 28, 31 
2009). 32 

• The utility industry recognized EPA’s litigation theory of calculating emissions 33 
increases proffered by Koppe and Sahu was **______________________**: 34 
if any project replaced a component that had caused a forced outage or derate 35 
in the baseline period, it would automatically be found to have increased actual 36 
annual emissions.  Schedule SCW-D9 (PowerPoint Presentation by Hunton & 37 
Williams at UARG NSR Project Evaluation Workshop, “Emissions Increase 38 
Analysis Under NSR Rules” Oct. 9, 2007). 39 

P
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• One court found that liability could not attach unless all reasonable 1 
methodologies would show that a project caused an actual annual emissions 2 
increase.  Schedule SCW-D13 (“Plaintiffs’ burden is not to demonstrate[] just 3 
that Allegheny might have projected a significant net increase . . . [but rather] 4 
that all reasonable methodologies must have projected a significant net increase 5 
such that Defendants’ failure to obtain a permit at the time was unreasonable.” 6 
(quoting PA DEP v. Allegheny, W.D. Pa.) (emphasis in original); Schedule 7 
SCW-D14 (same); Schedule SCW-D15 (same).   8 

• Utilities were generally prevailing in the cases brought in the enforcement 9 
initiative.  Schedule SCW-D18 (PowerPoint Presentation by Hunton & 10 
Williams at UARG Planning Workshop, “Plant Repair, Enforcement, and 11 
Permitting (PREP) Committee” June 2-3, 2011). 12 

• Outside of the enforcement initiative, regulators were not requiring application 13 
of the Koppe-Sahu emissions calculations.  Rather, regulators, considering 14 
projects similar to Ameren Missouri’s, had accepted calculations showing there 15 
to be no increase in emissions (1) if a unit could have operated in baseline at 16 
the projected levels (2) when there was no increase in emissions rate per unit of 17 
output and (3) no change in the dispatch order.  In other words, emissions 18 
increases in these circumstances should be attributed to projected demand 19 
increase and not presumed to be caused by the component replacement.  20 
Schedule SCW-D9; Schedule SCW-D13; Schedule SCW-D14. 21 

In the 2005-2010 timeframe, when Ameren Missouri was making the decisions at 22 

issue, these are some of the critical facts that any utility should have considered in making 23 

its applicability determinations and compliance decisions.  They were the same facts that I 24 

and many other utilities relied upon for making those decisions, and it was reasonable for 25 

Ameren Missouri to consider and rely upon these facts in its approach to NSR. 26 

Q. What was the process by which ESD reviewed the Rush Island Projects 27 

for any permitting requirements? 28 

A. Ameren Missouri first evaluated the projects in 2005.  The NSR program 29 

requires companies to address program applicability before a project is commenced.  The 30 

projects for Unit 1 were commenced in an outage that began in February of 2007.  The 31 

projects for Unit 2 were commenced in an outage that began on January 1, 2010.  In 32 

testimony provided in the district court litigation, Steve Whitworth described how ESD 33 
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reviewed the Rush Island Projects for NSR applicability at the relevant time (i.e., before 1 

undertaking the work). 2 

• ESD “is a corporate function” whose “purpose is to help support operations in 3 
the company in dealing with environmental issues.”  Whitworth Individual Dep. 4 
at 32, lines 11-14.  As “projects [or] work arise that involve environmental 5 
regulations, typically [E]nvironmental [S]ervices is called upon to help support 6 
those activities.  Whitworth Individual Dep. at 31, lines 7-12.  7 

• Specifically, ESD would evaluate projects “to determine what, if any permitting 8 
requirements would be necessary.”  Whitworth Individual Dep. at 15, line 24 to 9 
page 16, line 1.  This included the NSR regulations.  Id. at 26, lines 2-11 10 
(reading and applying the PSD regulations was “part of [the] job”); id. at 28, 11 
lines 19-23 (confirming that ESD staff would consider the potential 12 
applicability of the PSD regulations in connection with projects).   13 

• ESD would evaluate the nature and scope of the proposed projects in 14 
determining potential NSR applicability.  Whitworth Individual Dep. at 27, 15 
lines 20-23.  Over the years, ESD evaluated “a host of different . . . projects” 16 
for NSR applicability.  Id. at 62, lines 12-14.  When necessary, ESD would get 17 
input from the engineering staff on questions such as “the nature of the projects” 18 
and “what types of things are routinely done” in order to make the applicability 19 
determination.  Id. at 64, lines 10-17. 20 

• ESD determined that no permitting was required for the Rush Island Projects.  21 
Whitworth Individual Dep. at 15, lines 4-17.  ESD considered the projects to be 22 
“routine in nature” and “the types of projects that would not be expected to have 23 
an emissions impact.”  Id. at 60, lines 9-13.  The emissions evaluations Ameren 24 
Missouri typically conducted in the mid- to late-2000s—evaluation of both 25 
potential emissions and of actual annual emissions—was a qualitative 26 
evaluation.  Calculations were not performed for projects in Missouri until the 27 
SIP was changed to require them.  Id. at 70, lines 5-9. 28 

• ESD’s evaluation of the Rush Island Unit 1 Projects for NSR applicability was 29 
the subject of conversations and discussions, and not reduced to writing.  30 
Whitworth 30(b)(6) Dep. at 21, lines 12-17.       31 

• As was the case with the Rush Island Unit 1 Projects, ESD concluded that the 32 
Rush Island Unit 2 Projects would not trigger NSR because they were routine 33 
and would not cause either potential emissions or actual annual emissions to 34 
increase.  Whitworth 30(b)(6) Deposition at 96, line 5 to 97, line 11.  These pre-35 
project determinations by ESD were subsequently confirmed with an actual 36 
annual emissions calculation performed by ESD.   37 
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Mr. Whitworth’s direct testimony filed concurrently with the filing of my testimony 1 

in this docket confirms these facts.  2 

Q. What steps did Ameren Missouri take to evaluate the Rush Island 3 

Projects for NSR applicability? 4 

A. Ameren Missouri considered (1) the plain language of the Missouri SIP and 5 

its application by the MDNR, (2) the plain regulatory meaning of the 2002 NSR rules and 6 

their application by EPA outside the enforcement initiative, and (3) how courts had ruled 7 

on the various NSR issues that were being litigated around the country.  Considering these 8 

authorities, Ameren Missouri asked the right questions in its evaluation. 9 

The first question Ameren Missouri evaluated was whether the projects would be 10 

expected to increase the units’ maximum rated design capacity, given continuous year-11 

round operations (i.e., the potential to emit).  Whitworth Decl. ¶¶ 9, 13.  The answer was 12 

no.  None of the projects increased a unit’s potential to emit.  Under the Missouri SIP, this 13 

meant that an NSR permit was not required.  But Ameren Missouri did not stop there.  As 14 

any prudent utility at this point would, Ameren Missouri thought about it further.   15 

The second question Ameren Missouri considered was whether actual annual 16 

emissions would be expected to increase because of the projects.  The two coal-fired units 17 

operated below their annual capacity.  The units had a large amount of unused capacity to 18 

generate.  Ameren Missouri’s engineering and environmental personnel, based upon their 19 

experience, knowledge and judgment, concluded that these projects would not be expected 20 

to cause actual annual emissions to increase.  Id. ¶¶ 11, 15; Boll Decl. ¶¶ 13-18.   21 

The third question Ameren Missouri evaluated was whether the projects constituted 22 

routine maintenance, repair and replacement activities excluded from NSR permitting.  23 
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Ameren Missouri concluded that the activities at issue were routine replacement of 1 

components and thus would not require NSR permits.  Whitworth Decl. ¶¶ 10, 14; Boll 2 

Decl. ¶ 15. 3 

If I had been asked to decide on whether to move forward with these projects, these 4 

are the three questions that I would have examined with my company’s engineering and 5 

environmental personnel.  These inquiries are consistent with my own experience and 6 

judgment-making as a responsible corporate executive—they are precisely the questions I 7 

asked in performing NSR applicability reviews for the operating companies I supported.  8 

Based upon my understanding of the law and the facts as they had developed at that time 9 

(2005-2010), these inquiries and the answers given would have been sufficient for me to 10 

approve moving forward with the projects without seeking NSR permits. 11 

V.  AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS 12 
WERE REASONABLE 13 

Q. Did you make a determination whether Ameren Missouri’s 14 

applicability determinations were reasonable? 15 

A. Yes.  Ameren Missouri’s approach to compliance and its conclusions were 16 

prudent and consistent with the obligations of a public utility. 17 

Q. What is the appropriate frame of reference for evaluating whether 18 

Ameren Missouri’s applicability determinations for the Rush Island projects were 19 

reasonable? 20 

A. The appropriate frame of reference for this question is not one of hindsight.  21 

NSR is a preconstruction program, requiring a utility to address program applicability 22 

before any construction or modification commences, with no requirement for seeking 23 

regulatory pre-approval.  Thus, the relevant question is what Ameren Missouri knew or 24 
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should have known at the time it made its preconstruction applicability decisions:  2005-1 

2010. 2 

Q. What would you have expected Ameren Missouri to do in order to 3 

make a reasonable decision on these projects? 4 

A. The proper thing for any utility examining and deciding whether to move 5 

forward with such projects would be to examine (a) the state SIP and (b) the application of 6 

the state SIP to its specific facts.  The state SIP is the source law that governs compliance.   7 

Q. Has Missouri generally required NSR permits for such projects? 8 

A. No.  The state prepared guidance on its Construction Permit Rule 9 

demonstrating that the question of NSR applicability arises only for projects first defined 10 

as “modifications” under the Missouri SIP.  Schedule SCW-D20 (excerpts from MDNR 11 

2011 Permit Manual).  “Modifications” under the state SIP occur only where a project 12 

causes the potential emissions to increase.  Mo. Code Regs. Ann. tit. 10, § 10-13 

6.020(2)(M)(10) (2006).  This is confirmed by the testimony of Kyra Moore on behalf of 14 

the MDNR in the Ameren Missouri litigation in the U.S. District Court for the Eastern 15 

District of Missouri, Tr. of 30(b)(6) Dep. of Kyra Moore (Sept. 18, 2013) (“Moore Dep.”), 16 

and by MDNR’s consistent application of that standard to boiler component replacements 17 

in Missouri before these projects began.  Examples of this consistent application can be 18 

found in the exhibits to the Kyra Moore deposition.   19 

In addition, the Missouri regulations themselves, when dealing with minor sources, 20 

defined boiler tube replacements as routine.  Mo. Code Regs. Ann. tit. 10, § 10-21 

6.061(3)(B)(1)(D) (2006).  This is consistent with the industry understanding.   22 
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MDNR’s statements and actions represent crucial context for the evaluation of 1 

Ameren Missouri’s actions to comply with the SIP’s permitting requirements at Rush 2 

Island.     3 

1. Evaluation of Potential Emissions 4 

Q. The first reason Ameren Missouri had for concluding that the Rush 5 

Island projects would not trigger NSR was that they would not be expected to cause 6 

an increase in potential emissions.  What basis did Ameren Missouri have to use this 7 

test? 8 

A. Focusing on whether a project would increase potential emissions was 9 

firmly grounded in the language of the Missouri SIP and its application by the MDNR.  10 

The relevant text is found in the “Applicability” provision of Mo. Code Regs. Ann. tit. 10, 11 

§ 10-6.060 (2006).  This section first defines when a permit is required, and then, if 12 

permitting is applicable, what form of permit should be obtained.  The permitting 13 

obligation is spelled out as follows: 14 

10 CSR 10-6.060.  Construction Permits Required 15 

(1) Applicability. 16 

[…] 17 

(C) Construction/Operation Prohibited. No owner or operator shall commence 18 
construction or modification of any installation subject to this rule [or] begin 19 
operation after that construction or modification . . . without first obtaining a permit 20 
from the permitting authority under this rule. . . . 21 

Id. § 10-6.060(1)(C) (Nov. 2006).  Thus, according to the Missouri SIP, construction 22 

permits are required only for construction (i.e., installation of a new source of emissions) 23 

or “modification” of an existing source of emissions.  The SIP specifically defines 24 

“[m]odification” as “[a]ny physical change, or change in method of operation of, a source 25 



 

22 
 

operation . . . which would cause an increase in potential emissions of any air pollutant 1 

emitted . . . .”  Id. § 10-6.020(2)(M)(10).  An existing source’s “potential emissions” are 2 

“[t]he emission rates . . . at maximum design capacity,” and annual potential emissions 3 

“shall be based on the maximum annual-rated capacity of the installation assuming 4 

continuous year-round operation.”  Id. § 10-6.020(2)(P)(19).  Under the plain language of 5 

the Missouri SIP, which has been approved by EPA for implementing the requirements of 6 

the Clean Air Act and thus governed all the Rush Island Projects, only a change to a source 7 

that causes an increase in the potential emissions will be considered a modification.  This 8 

is also consistent with how the word “modification” has historically been interpreted and 9 

applied by EPA under the Clean Air Act.   10 

 After establishing the applicability of construction permitting under 10 CSR 10-11 

6.060(1) (requiring permitting only for “construction” or “modification”), the rule goes on 12 

to specify what sort of construction permit may be required.  For example, subsection (5) 13 

says that “de minimis” permits may be required for “[a]ny construction or modification at 14 

an installation” that results in emissions below “de minimis levels.”  Mo. Code Regs. Ann. 15 

tit. 10, § 10-6.060(5) (2006).  Subsection 8 of the same rule applies to permitting for major 16 

sources in attainment areas (i.e., PSD permitting), and incorporates by reference the 17 

requirements of 40 C.F.R. § 52.21 (the federal PSD regulations).  Id. § 10-6.060(8)(A).  18 

Subsection 7 of the same rule applies to permitting for major sources in nonattainment 19 

areas (i.e., NNSR permitting).  Id. § 10-6.060(7).  20 

 The text and structure of the Missouri SIP indicates that no construction permit of 21 

any type will be required for activities other than construction or modification.  If 22 

modification as defined by the SIP would occur, then further analysis is required to 23 
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determine what type of permit to seek, such as a minor source permit for small annual 1 

emissions increases or PSD permits for emissions increases that would be “major.”  As 2 

discussed below, this was also MDNR’s interpretation of the SIP at the time Ameren 3 

Missouri made its permitting decisions.   4 

MDNR’s interpretation of its SIP is plainly set forth in a flow chart published in its 5 

permitting manual that shows the potential to emit (“PTE”) is the reference point for 6 

determining whether a project triggers construction permitting.  Schedule SCW-D20 7 

(excerpts from MDNR 2011 Permit Manual).  First, one determines whether either 8 

“construction” or “modification” occurred.  If so, then a permit is required.  To determine 9 

what sort of permit is required, one then proceeds to examining annual emissions.  If the 10 

annual emissions increase is significant, then an NSR permit is required.  Id.  If, on the 11 

other hand, neither “construction” nor “modification” has occurred, then no permit is 12 

required, and the inquiry ends before one has to examine changes in actual annual 13 

emissions.  Id.  In my experience, permit manuals like this are used and relied upon by both 14 

the agency and the regulated community to guide compliance decisions.  They therefore 15 

tend to undergo substantial review by the agency before they are published.     16 

Ameren Missouri acted consistent with state law and the interpretation of the 17 

responsible state regulatory authorities in evaluating the Rush Island projects.  The 18 

deposition of Kyra Moore, Director of MDNR’s air program who testified on behalf of 19 

MDNR in United States v. Ameren Missouri, is absolute proof of the truth of this statement.  20 

See Moore Dep. at 68-69, 73-74, 75, 99-100, and 115-17 (attached as Schedule KRM-D4). 21 

At the time that these projects were undertaken, there was nothing to indicate that 22 

MDNR had abandoned the language of the SIP or its consistent prior interpretations.  EPA 23 
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had not called upon Missouri to change its state SIP or the way it had been applied.  Ameren 1 

Missouri had no basis to believe that its state regulator—acting under an EPA-approved 2 

SIP as contemplated by the Clean Air Act—had behaved unlawfully or that MDNR’s 3 

interpretations of its own regulations as applied to projects like those at issue in this case 4 

were in error.  If Ameren Missouri had sought NSR permits for these projects, it would 5 

have been contrary to the state SIP and its consistent application by the state regulator.  In 6 

other words, it would have undermined established state law and impliedly cast the rest of 7 

Missouri industry as being in non-compliance.  If Ameren Missouri and MDNR had the 8 

same understanding, and Ms. Moore’s testimony makes clear that they did, then Ameren 9 

Missouri’s understanding cannot be unreasonable. 10 

At the time that these projects were undertaken, Ameren Missouri had no way of 11 

knowing that the state’s interpretation of its regulations, as explained by MDNR and Ms. 12 

Moore, would be vitiated after-the-fact by a federal court years later in 2016.  It is the SIP 13 

that sets forth the rule of decision, as explained by the U.S. Court of Appeals for the 14 

Seventh Circuit in United States v. Cinergy, 623 F.3d 455, 458 (7th Cir. 2010) (“The Clean 15 

Air Act does not authorize the imposition of sanctions for conduct that complies with a 16 

State Implementation Plan that the EPA has approved.”).  Thus, it was entirely reasonable 17 

for Ameren Missouri to credit and rely upon the interpretation of the SIP given by MDNR. 18 

Q. What other things lead you to conclude that it was reasonable in 2007 19 

and 2010 for Ameren Missouri to use this potential-to-potential test to evaluate NSR 20 

applicability? 21 

A. The potential-to-potential test (comparing potential emissions before and 22 

after the proposed project) used in Missouri was consistent with the Clean Air Act.  As Mr. 23 
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Holmstead explains in his direct testimony, this test boils down to a consideration of 1 

whether the project increases the maximum hourly emissions rate of a facility.  That was 2 

the first test EPA incorporated into its regulations implementing the “modification” 3 

definition of the Clean Air Act.  And it was the same test EPA proposed for NSR in 2005 4 

and again in 2007.  The 2007 proposal made by EPA specifically incorporated a two-step 5 

approach, like that set forth in the Missouri SIP. 6 

[W]e are proposing that major NSR applicability would 7 
include an hourly emissions increase test, followed by the 8 
current regulatory requirements for the actual-to-projected-9 
actual emissions increase test to determine significance, and 10 
the significant net emissions increase test.  We call this 11 
approach Option 1 and we are proposing it as our preferred 12 
option. 13 

… 14 

[C]hanges that will not increase the hourly emissions rate—15 
such as those to make repairs to reduce the number of forced 16 
outages—do not require further review under Option 1.  That 17 
is, if there would be no hourly emissions increase following 18 
a physical change or change in the method of operation, the 19 
proposed rule does not require a determination of whether a 20 
significant increase or a significant net emissions increase 21 
would occur. 22 

…  23 

However, if there would be an hourly emissions increase 24 
following a physical change or change in the method of 25 
operation, the proposed rule requires a determination of 26 
whether a significant increase or a significant net emissions 27 
increase would occur. 28 

“Supplemental Notice of Proposed Rulemaking for Prevention of Significant Deterioration 29 

and Nonattainment New Source Review:  Emission Increases for Electric Generating 30 

Units; Proposed Rule,” 72 Fed. Reg. 26,202 26,205, 26,213 (May 8, 2007).  Although EPA 31 

never finalized these proposals, it also issued a memorandum in 2005 stating that it did not 32 
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intend to bring enforcement actions for alleged violations of NSR unless the conduct at 1 

issue would also have violated the proposed rule, requiring an increase in the hourly 2 

emissions (i.e., potential emissions) for NSR applicability.  Schedule KRM-D5 (Mem. 3 

from Marcus Peacock, Deputy Adm’r, EPA, to Reg’l Adm’rs & State Envtl. Comm’rs, 4 

“Fiscal Years (FY) 2005-2007 National Program Managers Guidance—Supplement,” Oct. 5 

13, 2005).      6 

The potential-to-potential test was also used by states beyond Missouri to evaluate 7 

projects for NSR.  For example, in a jurisdiction with which I am very familiar and had 8 

responsibility for understanding, the Alabama Department of Environmental Management 9 

(“ADEM”) took the same two-step approach.  ADEM first examined whether “there was 10 

in increase in the maximum hourly rate of emissions” (i.e., the potential emissions) caused 11 

by a project.  Decl. of Richard Grusnick ¶ 11, United States v. Ala. Power Co., CV-01-HS-12 

0152-S (N.D. Ala.) (Oct. 7, 2004).  If so, ADEM would then evaluate whether the projects 13 

would trigger NSR by causing an increase in annual emissions.  Id. ¶¶ 9, 11 (“Only if the 14 

maximum hourly rate of emissions increased as the result of a project or activity could the 15 

activity potentially trigger [NSR] requirements.”).  Tennessee had a similar approach.  16 

Decl. of Barry R. Stephens ¶¶ 21-22, Nat’l Parks Conservation Ass’n v. Tenn. Valley 17 

Auth., No. 3:01-cv-00071-TAV-HBG (E.D. Tenn. Apr. 11, 2008), ECF No. 129-2 18 

(“Stephens Decl.”). 19 

Q. Was Ameren Missouri’s conclusion, when it applied this potential-to-20 

potential test to the Rush Island projects, reasonable? 21 

A. Yes.  No project increased a unit’s design rate of emissions.  No project 22 

increased the maximum achievable hourly rate of emissions at the units.  Boll Decl. ¶¶ 7-23 
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8.  There was no dispute of this in the underlying litigation:  the projects did not cause an 1 

increase in the potential rate of emissions for either unit. 2 

2. Evaluation of Actual Annual Emissions 3 

Q. The second reason Ameren Missouri had for concluding that the Rush 4 

Island projects would not trigger NSR was that they would not be expected to cause 5 

an increase in actual annual emissions.  Can you summarize Ameren Missouri’s 6 

approach in making this evaluation? 7 

A. Prior to the projects, Ameren Missouri performed a qualitative analysis of 8 

whether any of the projects would cause annual generation and emissions to increase.  That 9 

analysis focused on the availability and dispatch of the units prior to the outages.  Ameren 10 

Missouri’s engineers understood that because the units had high annual availability pre-11 

project and the component replacements were like-kind (i.e., not impacting maximum 12 

continuous rating or steam flow), that any difference in annual utilization between the pre-13 

project period and the post-project period would be driven by changes in demand, rather 14 

than caused by the component replacements.  Id. ¶¶ 13-18; Whitworth Decl. ¶¶ 11, 15. 15 

Q. What basis did Ameren Missouri have in 2007 and 2010 for using this 16 

approach for evaluating whether projects would cause an increase in expected annual 17 

emissions? 18 

A. Based upon my knowledge and experience, this qualitative analysis was 19 

common in the industry.  Detailed calculations were not required.  See United States v. 20 

Cinergy, 458 F.3d 705, 709 (7th Cir. 2006) (“[W]hat is required . . . is . . . merely a 21 

reasonable estimate of the amount of additional emissions that the change will cause.”).  22 

The exhibits to the Kyra Moore deposition contain numerous examples of similar 23 
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evaluations presented to and accepted by the regulator.  See, e.g., Moore Dep. Ex. 2 at 70, 1 

AM-00025865-MDNR (Letter from Randy Raymond, Permit Section Chief, MDNR, to 2 

Charles Means, Manager, Envtl. Servs., Associated Elec. Coop., Inc. (undated, received 3 

May 19, 2003) (attached as Schedule KRM-D6).  These letters evidence a settled 4 

understanding between regulators and regulated parties about the types of evaluations 5 

required by the rules, and what the results would be.  Ameren Missouri’s qualitative 6 

evaluation was also consistent with the text of the 2002 NSR regulations. 7 

Q. What do the NSR rules say about doing emission projections? 8 

A. The rules are flexible.  Under the 2002 NSR rules incorporated into the 9 

Missouri SIP in 2006, “projected actual emissions” are determined by calculating “the 10 

maximum annual rate, in tons per year, at which an existing emissions unit is projected to 11 

emit a regulated NSR pollutant in any one of the 5 years (12-month period) following the 12 

date the unit resumes regular operation after the project.”  40 C.F.R. § 52.21(b)(41)(i) 13 

(2003).  The rules instruct operators to “consider all relevant information” when estimating 14 

the post-project emissions and require them to exclude the post-project emissions that are 15 

not caused by the projects.  Id. § 52.21(b)(41)(ii)(a), (c). 16 

Q. What do these rules say concerning causation? 17 

A. Under both the Clean Air Act and the NSR regulations, causation is a core 18 

element of the definition of “modification” and “major modification.”  In other words, a 19 

project must cause the projected emissions increase for either a modification or a major 20 

modification to occur.   21 

The NSR regulatory provisions require that the physical or 22 
operational change “result in” an increase in actual 23 
emissions in order to consider that change to be a 24 
modification. . . .  In other words, NSR will not apply unless 25 
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EPA finds that there is a causal link between the proposed 1 
change and any post-change increase in emissions.  2 

57 Fed. Reg. 32,314, 32,326 (July 21, 1992) (preamble to final rule commonly referred to 3 

as “the WEPCO Rule”). 4 

Nothing, in either the statute or the regulations, specifies how causation is to be 5 

determined.  The only language in the regulations dealing with causation for projected 6 

emission increases is found in 40 C.F.R. § 52.21(b)(41)(ii)(a) and (c) (2003).  These 7 

regulations required a source to exclude from any calculated increase “that portion of the 8 

unit’s emissions following the project that an existing unit could have accommodated 9 

during the consecutive 24-month period used to establish the baseline . . . and that are also 10 

unrelated to the particular project, including any increased utilization due to product 11 

demand growth.”  Id. § 52.21(b)(41)(ii)(c).  This was the language of the 2002 NSR 12 

regulations incorporated into the Missouri SIP in 2006, and it has not changed since that 13 

time.  The regulations did not specify how sources were to determine the “relatedness” of 14 

any projected emissions.  EPA has admitted that “there is no specific test available for 15 

determining whether an emissions increase indeed results from an independent factor such 16 

as demand growth, versus factors relating to the change at the unit.”  63 Fed. Reg. 39,857, 17 

39,861 (July 24, 1998).  Thus, what emissions may be excluded as “unrelated” to a project 18 

or activity “‘is a fact-dependent determination that must be resolved on a case-by-case 19 

basis.’”  DTE Energy, 711 F.3d at 646 (quoting 57 Fed. Reg. at 32,327).   20 

Q. In promulgating the NSR rules, did EPA provide any guidance on 21 

evaluating causation? 22 

A. Yes.  When EPA first promulgated such language for use by electric utilities 23 

in 1992, the Agency explained that under a “projected actual” rule, the causation test 24 
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“focus[es] on the effect of any nonroutine changes on operating characteristics of the unit 1 

during the representative baseline period.”  57 Fed. Reg. as 32,327.  In other words, the 2 

“capable of accommodating” test is a “but-for” test.  If increased operations “could not 3 

[have] be[en] accommodated . . . but for the proposed . . . change,” the increase is 4 

“considered to result from the change.”  Id. at 32,326.  If the projected increase in 5 

operations could have been accommodated even without the change, then the question is 6 

whether the nonroutine change is “the predominant cause of the [increased annual 7 

operations] . . . and demand growth is not.”  Id. at 32,327.  Under this “predominant cause” 8 

test, the source looks to whether “independent factors such as demand growth . . . could 9 

have occurred and affected the unit’s operations during the representative baseline period 10 

even in the absence of the physical or operational change.”  Id.  If that is the case, the 11 

projected increased operations “cannot be said to result from the change” (i.e., they are 12 

unrelated to the change) and the source “need not include in their projection of post-change 13 

utilization that portion of the increased rate of utilization, if any.”  Id. at 32,326, 32,327. 14 

Q. Did Ameren Missouri’s approach to evaluating whether a project 15 

would cause an expected annual emission increase track EPA’s regulations and 16 

guidance? 17 

A. Yes.  Ameren Missouri applied this approach in its pre-project evaluation 18 

of the Rush Island projects, just as it had in countless other projects.  Based upon this 19 

experience with utility operations and maintenance, Ameren Missouri understood that none 20 

of the Rush Island projects would cause actual annual emissions to increase.  Whitworth 21 

Decl. ¶¶ 11, 15.  This was so for two reasons.  First, the Rush Island units were capable of 22 

increased generation (and emissions) in the baseline period, absent any of the projects.  23 
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Second, the projects consisted of like-kind replacement of components, without altering 1 

the design capacity of either unit.  Thus, none of the projects would increase the hourly 2 

emissions rate or the potential emissions.  In such circumstances, EPA has stated that the 3 

work should not be expected to cause an increase in actual annual emissions.  See, e.g., 70 4 

Fed. Reg. 61,081, 61,100 (Oct. 20, 2005) (the new source performance standards (“NSPS”) 5 

hourly rate test “does not result in a substantially different outcome from the actual-to-6 

projected-actual test . . . [because] a source can subtract from its post-project emissions 7 

those emissions that the unit could have accommodated during the baseline period and that 8 

are unrelated to the change”).     9 

Q. Was Ameren Missouri’s conclusion, that the Rush Island projects 10 

would not cause an increase in expected annual emissions, reasonable? 11 

A. Yes.  Utility maintenance programs are focused on maintaining the 12 

availability of generating units.  Maintaining availability is a requirement for system 13 

reliability.  The Rush Island units had the availability to operate at higher annual levels of 14 

generation pre-projects.  Whitworth Decl. ¶¶ 11, 15.  In other words, they were capable of 15 

accommodating the post-project generation even without the component replacements.  16 

Moreover, it was reasonable to conclude that any post-project increases in emissions would 17 

be unrelated to the projects because the replacements were simply like-kind and did not 18 

change the design or operation of the unit.  As noted previously, MDNR agreed with similar 19 

conclusions concerning boiler component replacement, without requiring submission of 20 

emission calculations.  Ameren Missouri knew this, and it was reasonable for Ameren 21 

Missouri to conclude that the projects would not result in an emissions increase. 22 
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Q. In addition to Missouri, did other states follow a similar approach in 1 

evaluating whether a project would result in an increase in expected annual 2 

emissions? 3 

A. Yes.  For example, the State of Minnesota evaluated a potential air heater 4 

replacement for an existing Minnesota Power facility in 1992.  Although the evaluation 5 

acknowledged a potential improvement in unit availability, the state concluded that the air 6 

heater replacement was not the cause of a projected emissions increase, but rather demand 7 

growth was.  Minnesota therefore determined that the replacement would not trigger NSR.  8 

Schedule KRM-D7 (Facsimile from Ed Hoefs, Minnesota Pollution Control Agency, Air 9 

Quality Div., to Dennis Niemi, Minnesota Power, “Pre & Post Modification Emission 10 

Analysis” (Aug. 21, 1992)).  This was one of the applicability determinations that Ameren 11 

Missouri and the utility industry studied.  Schedule SCW-D9; Schedule SCW-D13, 12 

Schedule SCW-D14.  13 

Q.  You have testified that Ameren Missouri’s conclusions that there 14 

would be no actual annual emissions increase caused by the Rush Island Projects were 15 

reasonable conclusions.  Was it even necessary for Ameren Missouri to reach that 16 

conclusion in order to decide that no NSR permit was required?  17 

A. No.  As I outlined earlier, an NSR permit is required only if all three criteria 18 

are true:  there must be an increase in potential emissions, there must be an increase in 19 

actual annual emissions, and the projects must not be RMRR.  Having reasonably 20 

concluded that there would be no increase in potential emissions (because the maximum 21 

hourly rate of emissions would not change at all), Ameren Missouri did not need to evaluate 22 
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whether there would be a change in actual annual emissions caused by the project.  That it 1 

did so simply underscores that Ameren Missouri acted prudently.   2 

3. Evaluation of Routine Maintenance, Repair and Replacement 3 

Q. The third reason Ameren Missouri had for concluding that the Rush 4 

Island projects would not trigger NSR was that the projects were excluded from 5 

permitting requirements as “routine maintenance, repair or replacement” 6 

(hereinafter, “RMRR”).  Was Ameren Missouri’s approach to RMRR reasonable? 7 

A. Yes.  Ameren Missouri’s approach to RMRR was to evaluate each 8 

individual component replacement and to determine whether replacement of that 9 

component was routine for the utility industry.  This was a reasonable approach and 10 

consistent with what other electric utilities were doing.  For this reason alone, Ameren 11 

Missouri’s conclusion that it did not need an NSR permit was reasonable, in addition to its 12 

other reasons discussed earlier. 13 

Q. Please explain. 14 

A. First, evaluating each component replacement separately for RMRR 15 

purposes was a reasonable approach.  EPA’s explanation of the RMRR exclusion in the 16 

WEPCO Rule preamble states that the inquiry “must be based on the evaluation of whether 17 

that type of equipment has been repaired or replaced by sources within the relevant 18 

industrial category.”  57 Fed. Reg. at 32,326 (emphasis added).  This describes a 19 

component-by-component approach to RMRR.  EPA later recognized that just because 20 

projects may occur simultaneously does not mean that they must be aggregated as one.  21 

Rather, “inquiry into the nature of the activities and their relationship to each other is 22 

needed before deciding whether the activities must be aggregated under NSR.”  68 Fed. 23 
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Reg. 61,248, 61,258 (Oct. 27, 2003).  Ameren Missouri was not required to aggregate all 1 

component replacements together into a single “project” for purposes of the RMRR review.  2 

In denying EPA’s motion for summary judgment, seeking to establish that the individual 3 

component replacement projects constituted a single “project” at each unit, the District 4 

Court found that there was authority on both sides of the aggregation question.  United 5 

States v. Ameren Missouri, No. 4:11 CV 77 RWS, 2016 WL 728234, at *6-8 (E.D. Mo. 6 

Feb. 24, 2016).  Because there were genuine issues of fact, the District Court denied EPA’s 7 

motion for summary judgment.  Id. at *8.  This illustrates that reasonable minds could 8 

differ on the question of aggregation and the application of the RMRR exclusion.  In my 9 

opinion, the aggregation test that the District Court ultimately used and applied at trial was 10 

unknown to the utility industry before the opinion was issued.  Because Ameren Missouri’s 11 

decisions must be judged based on what it knew or should have known at the time, what 12 

the District Court later decided is not relevant to the question of whether Ameren Missouri 13 

acted reasonably in 2007 and 2010.  For the reasons I have stated above, it was reasonable 14 

for Ameren Missouri to assess RMRR on a component-by-component basis.   15 

Second, the “routine in the industry” standard applied by Ameren Missouri was 16 

correct.  This was expressly stated by EPA in its 1992 WEPCO Rule preamble, and the 17 

standard adopted by the majority of courts in the NSR enforcement initiative.  See Nat’l 18 

Parks Conservation Ass’n v. Tenn. Valley Auth., No. 3:01-CV-71, 2010 WL 1291335, at 19 

*24-25, 29-31 (E.D. Tenn. Mar. 31, 2010); United States v. Duke Energy Corp., No. 20 

1:00CV1262, 2010 WL 3023517, at *6-7 (M.D.N.C. July 28, 2010); Nat’l Parks 21 

Conservation Ass’n v. Tenn. Valley Auth., 618 F. Supp. 2d 815, 825 (E.D. Tenn. 2009); 22 

Pennsylvania, Dep’t of Envtl. Prot. v. Allegheny Energy, Inc., No. 05-885, 2008 WL 23 
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4960100, at *7 (W.D. Pa. Sept. 2, 2008); United States v. Ala. Power Co., 681 F. Supp. 2d 1 

1292, 1309-10 (N.D. Ala. 2008); United States v. E. Ky. Power Coop., 498 F. Supp. 2d 2 

976, 993 (E.D. Ky. 2007); Mem. Op. in Supp. of Order to Stay & Referral to Mediation at 3 

8-9 & n.6, Sierra Club v. Tenn. Valley Auth., No. 3:02-cv-2279-VEH (N.D. Ala. May 23, 4 

2006), ECF No. 110; United States v. Ala. Power Co., 372 F. Supp. 2d 1283, 1293, 1307 5 

(N.D. Ala. 2005), order vacated in part, No. 2:01-cv-00152-VEH, 2008 WL 11383702 6 

(N.D. Ala. Feb. 25, 2008); Order at 4, United States v. Duke Energy Corp., No. 1:00-cv-7 

01262-WO-JEP (M.D.N.C. Feb. 23, 2004), ECF No. 294; United States v. Duke Energy 8 

Corp., 278 F. Supp. 2d 619, 635-37 (M.D.N.C. 2003), aff’d on other grounds, 411 F.3d 9 

539 (4th Cir. 2005), vacated sub nom. Env’tl Def. v. Duke Energy Corp., 549 U.S. 561 10 

(2007). 11 

Q. Was Ameren Missouri required to limit application of RMRR to “de 12 

minimis” activities? 13 

A. No.  EPA had early and often stated that RMRR was not a “de minimis” 14 

exception to NSR review.  In 1978, EPA’s Director of Stationary Source Enforcement 15 

provided the following guidance on the scope of RMRR: “Routine replacement means the 16 

routine replacement of parts, within the limitations of reconstruction . . .” (i.e., at a cost of 17 

less than 50% of replacing the entire facility).  Schedule KRM-D8 (Mem. from Edward E. 18 

Reich, Dir., Div. of Stationary Source Enforcement, EPA, to Howard G. Bergman, Dir., 19 

Enforcement Div. (6AE), Region VI, “PSD-Routine Maintenance, Repair and 20 

Replacement” (Oct. 3, 1978)).  This is the only “bright line” that EPA has ever drawn with 21 

respect to the RMRR exclusion.  In 1988, EPA issued its first and only determination before 22 

the start of the NSR enforcement initiative concerning the application of the RMRR 23 
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exclusion to maintenance, repair and replacement activities at coal-fired electric utility 1 

units.  In this determination, issued concerning the replacement of steam drums and 2 

refurbishment of boilers and turbines in a multi-year “life extension” project for the five 3 

units at the WEPCO Port Washington Plant, EPA concluded that the work would not be 4 

RMRR.  Letter from Lee M. Thomas, Adm’r, U.S. EPA, to John W. Boston, Vice 5 

President, Wis. Elec. Power Co., at 2, 3 (Oct. 14, 1988), attached as Schedule KRM-D9. 6 

After the 1988 WEPCO applicability determination, EPA conducted a survey of 7 

utility “life extension” activities and concluded that they can be routine and are not likely 8 

to trigger NSR.  See id. at 4 (referring to survey of utility life extension projects). 9 

Q. What is life extension and how does it demonstrate that RMRR projects 10 

need not be “de minimis”? 11 

A. Utility life extension projects were studied by both EPA and Congress in 12 

the 1988 to 1991 timeframe, around the passage of the 1990 Clean Air Act Amendments.  13 

The results of this analysis were described in a 1990 GAO Report: 14 

Fossil fuel power plants traditionally were expected to have 15 
an operating service life of about 30 to 40 years, after which 16 
they would be replaced with new plants.  However, in part 17 
to avoid the financial risks of constructing new plants, 18 
utilities increasingly [were] looking to extend the service life 19 
of older plants well past their assumed retirement age.  20 
Utilities’ life extension projects encompass a variety of 21 
activities, including maintenance, repair and replacement of 22 
equipment.   23 

U.S. GEN. ACCOUNTING OFFICE, GAO/RCED-90-200, ELECTRICITY SUPPLY; OLDER 24 

PLANTS’ IMPACT ON RELIABILITY AND AIR QUALITY 2 (Sept. 1990) (“GAO Report”). 25 

The GAO Report provided several examples of utility life extension activities.  Id. 26 

at 14-15.  For example, at the Cincinnati Gas and Electric Company’s Beckjord plant Unit 27 

3, refurbishment of the unit “included replacing worn-out turbine-generator components” 28 



 

37 
 

and other life extension work during a single planned outage of 13 weeks.  Id. at 14.  “After 1 

the renovation, the utility estimated that the 32-year old plant . . . could operate at an 2 

acceptable level of availability for another 25 years.”  Id. 3 

EPA Administrator William Reilly wrote a letter to Congressman John Dingell in 4 

1989 discussing EPA’s survey of utility life extension projects and noted that “[t]he survey 5 

did not result in the detection of any violations.”  Letter from William K. Reilly, Adm’r, 6 

U.S. EPA, to the Hon. John D. Dingell, Chairman, Subcomm. on Oversight & 7 

Investigations, Comm. on Energy & Commerce, U.S. House of Representatives, at 2 (Apr. 8 

19, 1989) (attached as Schedule KRM-D10).  EPA thereafter assured the public, utilities, 9 

and Congress that such actions are not expected to trigger NSR.  For example, in the 1990 10 

GAO Report, EPA officials are cited for the proposition that “WEPCO’s life extension 11 

project is not typical of the majority of utilities’ life extension projects, and concerns that 12 

the agency will broadly apply the ruling it applied to WEPCO’s project are unfounded.”  13 

GAO Report at 30-31.  The EPA officials also noted that life extension projects may not 14 

increase emissions, and that such life extension projections can be routine in nature.  Thus, 15 

EPA’s official “1989 emission[s] forecast assumed that the WEPCO decision would not 16 

result in a significant number of additional power plants’ having to comply with the NSPS 17 

and the [NSR] program requirements.”  Id. at 31. 18 

As noted above, the assumption that utilities were expected to refurbish their coal-19 

fired units (often by aggregating major component replacements under the heading of “life 20 

extension”) without triggering NSR controls was a fundamental assumption of the Clean 21 

Air Act Amendments of 1990.  Even after passage of these amendments, EPA continued 22 

to assure Congress and the regulated public that life extension and boiler refurbishment 23 
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would not trigger NSR.  For example, EPA Assistant Administrator for Air William 1 

Rosenberg wrote in a letter to Congressman Dingell in 1991 that utility life extension 2 

projects can be routine.  Letter from William G. Rosenberg, Assistant Adm’r for Air & 3 

Radiation, U.S. EPA, to the Hon. John D. Dingell, Chairman, Subcomm. on Oversight & 4 

Investigations, Comm. on Energy & Commerce, U.S. House of Representatives, at 5 (June 5 

19, 1991) (attached as Schedule KRM-D11).  Furthermore, EPA official Mary Nichols 6 

stated in 1995 that the RMRR provision in the rules encompasses restoration activities at a 7 

unit.  See Letter from Mary D. Nichols, Assistant Adm’r for Air & Radiation, U.S. EPA, 8 

to William H. Lewis, Morgan Lewis & Bockius, at 19 (May 31, 1995) (response to Issue 9 

6) (attached as Schedule KRM-D12).  All of this was widely understood within the electric 10 

utility industry, and by Ameren Missouri.  See Schedule SCW-D4. 11 

Shortly before Ameren Missouri undertook the projects at issue, EPA again 12 

declared that the RMRR exclusion was broader than a mere “de minimis” exception.  In 13 

issuing a proposed rule for RMRR in 2002, EPA stated: 14 

We recognize that there are numerous occasions when, to 15 
maintain, facilitate, restore, or improve efficiency, 16 
reliability, availability, or safety within normal facility 17 
operations, facilities replace existing equipment with either 18 
identical equipment or equipment that serves the same 19 
function.  Such replacements may be conducted immediately 20 
after component failure or they may be conducted 21 
preventively to assure a source’s continued safe, reliable and 22 
efficient operation.  We believe that many such replacements 23 
typically should be considered RMRR activities.   24 

67 Fed. Reg. 80,290, 80,300 (Dec. 31, 2002).  In finalizing that proposed rule in 2003, EPA 25 

stated: “We believe industrial facilities are constructed with the understanding that certain 26 

equipment failures are common and ongoing maintenance programs that include replacing 27 

components in order to maintain, restore, or enhance the reliability, safety, and efficiency 28 
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of a plant are routine.”  68 Fed. Reg at 61,253.  Similarly, “[w]hen equipment is wearing 1 

out or breaks down, it often is replaced with equipment that serves the same purpose or 2 

function but is different in some respect or improved in some ways in comparison with the 3 

equipment that is removed.”  Id.  If the replacement equipment is “functionally equivalent” 4 

and does not “change the basic design parameters of the affected process unit (e.g., for 5 

electric utility steam generating units . . . heat input and fuel consumption specifications)”, 6 

id., then according to EPA this should be “within the scope of ‘routine maintenance, repair 7 

and replacement.’”  Id.  For a summary of EPA’s statements in this rulemaking on the 8 

scope of the RMRR exclusion, and how those statements conflicted with EPA’s 9 

enforcement interpretation, see Schedule SCW-D3 (Mem. from Hunton & Williams to 10 

UARG PREP Committee, “August 27, 2003 Routine Maintenance, Repair, and 11 

Replacement (RMRR) Rule:  Summary and Implications for Future Projects and NSR 12 

Enforcement Actions,” Sept. 9, 2003). 13 

In 2006, EPA stated to the D.C. Circuit that it has historically interpreted the RMRR 14 

exclusion as “exclud[ing] at least some non-de minimis activities from NSR and NSPS.”  15 

EPA’s Pet. for Reh’g or Reh’g En Banc at 11, New York v. EPA, No. 03-1380 (D.C. Cir. 16 

May 1, 2006); 68 Fed. Reg. at 61,272 (EPA “did not consider the terms ‘modification’ or 17 

‘change’ to cover everything other than de minimis activities”). 18 

The District Court’s application of the “de minimis” standard for RMRR departed 19 

from the consistent statements from EPA’s program office over decades.  It is not 20 

reasonable to expect Ameren Missouri to have foreseen that years later a court would depart 21 

from the industry’s clear understanding of the rules in 2007 and 2010. 22 
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Q. Did Ameren Missouri reasonably conclude in 2007 and 2010 that the 1 

Rush Island projects were RMRR? 2 

A. Yes, Ameren Missouri reasonably concluded that the Rush Island projects 3 

were excluded from permitting as RMRR.  To understand how it reached that conclusion, 4 

it is important to know what Ameren Missouri was doing as it considered, approved, and 5 

implemented these projects.  Number one, Ameren Missouri changed fuels at Rush Island 6 

to meet the requirements of the 1990 Clean Air Act Amendments.  In switching to low-7 

sulfur coal sourced in the Powder River Basin (“PRB”) of Wyoming, Ameren Missouri 8 

was taking a compliance approach consistent with what the industry was doing in response 9 

to the 1990 Clean Air Act Amendments.  The 1990 Clean Air Act Amendments’ cap-and-10 

trade program was designed to permit utilities like Ameren Missouri to select fuel 11 

switching to meet new SO2 reduction requirements.  Lower-sulfur fuel could in some cases 12 

necessitate repairs through like-kind replacement of boiler components to ensure unit 13 

reliability.  To gain operational and economic efficiencies, Ameren Missouri moved to a 14 

six-year maintenance cycle that would have directly benefitted Missouri consumers by 15 

ensuring that routine repairs and replacements would be done at the same time, to minimize 16 

planned outage hours and keep repair costs low.  Simultaneously performing these routine 17 

projects would have resulted in efficiencies of direct benefit to Missouri electric customers 18 

and maximized system availability.  It has been common industry practice to take 19 

advantage of planned outages to perform multiple repairs and replacements as needed.  It 20 

was reasonable and prudent for Ameren Missouri to undertake RMRR activities in this way 21 

and under this schedule.  At the time they did so, there was ample authority to view these 22 

projects as RMRR, even though they were done at the same time. 23 
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Q. What were those authorities? 1 

A. First, the replacements were common for Ameren Missouri.  Ameren’s 2 

employee David Boll testified about several similar component replacements at other 3 

Ameren Missouri plants.  Tr. of Dep. of David Boll at 62 (Sept. 5, 2014); Boll Decl. ¶ 14.  4 

See also Whitworth Decl. ¶¶ 10, 14.  As an Ameren Missouri witness explained in direct 5 

testimony before this Commission in 2009:  “Capital expenditures and continuing 6 

maintenance are integral to the continued operation of a power plant and are routine in the 7 

industry.  Without ongoing capital expenditures, a plant will become increasingly less 8 

reliable and ultimately cannot operate.”  Direct Testimony of Larry W. Loos, P.E. on behalf 9 

of Union Electric Co. d/b/a AmerenUE, Mo. Pub. Serv. Comm’n, Case No. ER-2010-0036 10 

at 11 (July 2009).  The integrated resource plans filed by Ameren Missouri and its 11 

predecessors plainly describe its longstanding maintenance practices.   12 

AmerenUE continually reviews its existing units to 13 
determine the economic value of improving plant efficiency.  14 
Periodically, projects are evaluated for maintaining and 15 
improving availability and/or efficiency.  Boiler 16 
components, heat exchangers, controls, etc. are evaluated 17 
and replaced or improved, if justified. 18 

Ameren UE, “Integrated Resource Plan, Integrated Resource Analysis,” at 113 (Dec. 2005) 19 

(AM-00073835).  See also Union Electric, “Integrated Resource Plan,” at 2-6 to 2-7 (Dec. 20 

1993) (AM-00175804-05) (same).  I have reviewed Schedule MCB-D1 and Schedule 21 

MCB-D2, which identify similar projects performed by Ameren Missouri and its affiliates, 22 

all without triggering NSR. 23 

Second, based upon my own experience, these types of projects were routinely 24 

undertaken within the utility industry.  A report prepared by the federal government’s own 25 

utility—the Tennessee Valley Authority (“TVA”)—makes this clear.  TVA provided 26 



 

42 
 

public notice of this report in the Federal Register in 2000.  65 Fed. Reg. 35,154 (June 1, 1 

2000).  The large number of similar component replacements targeted by EPA across the 2 

electric utility industry underscored how common and routine these activities were.  See 3 

Schedule SCW-D6 (tallying the component replacement projects targeted in the 4 

enforcement initiative as of early 2007). 5 

Third, MDNR considered similar projects RMRR.  In addition to defining boiler 6 

tube replacements as an example of routine maintenance in its regulations, MDNR issued 7 

specific applicability determinations on the application of the RMRR exclusion.  For 8 

example: 9 

 In 2003, MDNR found replacement of boiler tubes at the cost of $1.2 million 10 
to be RMRR.  Moore Dep. Ex. 2 at 67, Letter from Kyra L. Moore, Interim 11 
NSR Unit Chief, MDNR, to Tad Johnsen, Power Production Superintendent, 12 
Columbia Municipal Power Plant (Dec. 23, 2003), AM-00025849-MDNR 13 
(attached as Schedule KRM-D13).  The expected cost was approximately 2.5% 14 
of the cost to replace the unit.  Id.3 15 

 In 2009, MDNR found that replacement of boiler tubes, including all of the 16 
superheater pendant tubes, at Independence Power & Light’s Missouri City 17 
Unit 2 was a routine repair.  Moore Dep. Ex. 2 at 169, Letter from Kyra L. 18 
Moore, Permits Section Chief, MDNR, to Dayla Bishop Schwartz, Deputy City 19 
Counselor, City of Independence, MO, (July 17, 2009), AM-00024473-MDNR 20 
(attached as Schedule KRM-D14). 21 

Fourth, other states determined similar projects to be RMRR.  For example: 22 

 Pennsylvania considered replacement of reheaters on boilers RMRR.  Tr. of 23 
Nonjury Trial Proceedings, Testimony of Joseph Pezze at 46, Pennsylvania, 24 
Dep’t of Envtl. Prot. v. Allegheny Energy, Inc., No. 05-885 (W.D. Pa. Sept. 27, 25 
2010). 26 

 Tennessee considered “[p]rojects that maintain or restore the safety, reliability, 27 
availability or efficiency of a unit, plant, or process are typical of the kind of 28 

 
3 The relative cost of component replacement, in comparison to the cost of replacing the unit, is 

relevant for two reasons.  First, spending more than 50% of the unit replacement cost triggers NSPS 
reconstruction review.  Second, this 50% threshold is the only bright line for identifying a non-routine 
project under the NSR rules.  Schedule KRM-D8.   
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projects that are common at plants and fall within this [RMRR] exclusion” 1 
under the Tennessee regulations.  Stephens Decl. ¶ 19. 2 

 In 1998, North Dakota found a turbine upgrade at the Coal Creek Plant to be 3 
routine.  Letter from Dana K. Mount, P.E., Dir., Div. of Envtl. Eng’g, N.D. 4 
Dep’t of Health, Envtl. Health Section., to Mary Jo Roth, Mgr., Envtl. Servs., 5 
Cooperative Power at 1 (Dec. 17, 1998), AM-00896287-NDH.    6 

 In 2000, North Carolina found the replacement of a heat exchanger in a sulfuric 7 
acid plant to be routine.  Letter from Donald R. van der Vaart, Supervisor, 8 
Permitting Branch, N.C. Dep’t of Env’t & Nat. Res., to Pete Wind, Envtl. Eng’r, 9 
PCS Phosphate Co., Inc. at 3 (Dec. 5, 2000).  The project was expected to cost 10 
more than 3% of what it would cost to build a new plant.  Id. at 3. 11 

 In 2000, the State of Washington found the replacement of generating bank 12 
tubes and economizer tubes on a boiler to be routine.  Letter from Alan 13 
Newman, State of Washington, Dep’t of Ecology, to Dan Meyer, EPA Region 14 
X (Dec. 13, 2000).  The project was expected to cost about 8% of the cost of 15 
replacing the entire boiler.  Id. at 2. 16 

 In 2002, North Carolina found that a boiler repair, intended to restore its 17 
reliability, would be routine.  Letter from Donald R. van der Vaart, P.E., 18 
Supervisor, Permitting Branch, N.C. Dep’t of Env’t & Nat. Res., Div. of Air 19 
Quality, to Derric Brown, Mgr, Envtl. Affairs, Blue Ridge Paper Products, Inc. 20 
at 4 (Jan. 16, 2002), AM-00896803-SCDHEC.  The project was expected to 21 
cost less than 4% of the replacement cost of the boiler.  Id.  22 

 In 2002, Florida found that replacing 60% of the steam generating bank tubes 23 
and replacing all of the roof tubes would be routine.  Letter from C.H. Fancy, 24 
Chief, Bureau of Air Regulation, Fla. Dep’t of Envtl. Prot., to William A. 25 
Raiola, Vice President, United States Sugar Corp. at 1-2 (Mar. 22, 2002), 26 
EPA4_AME056858–59.   27 

 In 2003, the Lincoln-Lancaster County Health Department, at the request of the 28 
Nebraska Department of Environmental Quality, found the replacement of tube 29 
bundles on a fluidized bed combustion unit boiler to be routine.  Letter from 30 
Gary Walsh, Envtl. Eng’r, Lincoln-Lancaster Cty. Health Dep’t, to Michelle L. 31 
Bublitz, Envtl. Mgr., ADM Processing Div., Archer-Daniels-Midland Co. at 1-32 
2 (June 25, 2003), EPA7_AME155697. 33 

 In 2004, North Carolina found that replacement of approximately 12% of a 34 
boiler’s steam tubes was routine.  Letter from Donald R. van der Vaart, P.E., 35 
Supervisor, Permitting Branch, N.C. Dep’t of Env’t & Nat. Res., Div. of Air 36 
Quality, to Jaysen Schock, Facility Superintendent, Cargill, Inc. at 2 (Sept. 22, 37 
2004), AM-00972098-NCDENR.  The project was expected to cost less than 38 
6% of the replacement cost of the facility.  Id.  39 
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 In 2004, Wisconsin found that replacement of all superheater tubes on a boiler 1 
would be routine.  Letter from Steven Dunn, NSR Team Leader, Bureau of Air 2 
Mgmt., Wis. Dep’t of Nat. Res., to Susan Siepkowski, U.S. EPA – Region V at 3 
1-2 (Aug. 13, 2004), EPAHQ_AME027548–49.   4 

 In 2006, Oklahoma found that replacement of reheater outlet tube bank, the 5 
secondary superheater inlet tube bank, the primary air heater baskets, and the 6 
low-nitrogen oxide (“NOx”) burners on a boiler would be routine, despite the 7 
fact that they were all done in one outage that was longer than the typical outage 8 
for the unit.  Mem. from Grover R. Campbell, P.E., Existing Permit Section, 9 
Okla. Dep’t of Envtl. Quality, Air Quality Div., to Dawson Lasseter, P.E., Chief 10 
Eng’r, Okla. Dep’t of Envtl. Quality, “Evaluation of Permit Application No. 97-11 
058-AD (M-3) Proposed Repair/Maintenance Activities, Western Farmers 12 
Electric Cooperative, Hugo Unit 1, Hugo, Choctaw County” (May 5, 2006), 13 
EPA6_AME088164–75.  The tube replacements involved approximately 12% 14 
of the total boiler tubes.  Id. at 8, EPA6-AME088171. 15 

 In 2008, North Carolina found replacement of all waterwall tubes on a boiler, 16 
expected to cost over 10% of what it would cost to replace the boiler, to be 17 
RMRR.  Letter from Donald R. van der Vaart, Ph.D., P.E., Chief, N.C. Dep’t 18 
of Env’t & Nat. Res., Div. of Air Quality, to Karen B. Wrigley, Plant Mgr., E.I. 19 
du Pont de Nemours & Co., LLC at 3 (May 8, 2008), AM-20 
00972066_NCDENR. 21 

 In 2010, North Carolina found that replacement of waterwall tubes (at the cost 22 
of $30 million) and the primary superheater tubes (at the cost of $5 million) on 23 
a coal-fired electric utility boiler was routine.  Letter from Donald R. van der 24 
Vaart, Ph.D., J.D., P.E., Chief, N.C. Dep’t of Env’t & Nat. Res., Div. of Air 25 
Quality, to Harry Sideris, Plant Mgr., Roxboro Steam Elec. Plant, Progress 26 
Energy Carolinas, Inc. at 2 (May 27, 2010), AM-00972044-NCDENR.  27 
Respectively, the two projects were expected to cost 2% and 0.33% of the cost 28 
to replace the facility.  Id.  29 

Finally, as noted above, EPA acknowledged utility life extension projects can be 30 

RMRR.  Because life extension often involved an aggregation of component replacements 31 

performed in a single outage, EPA has recognized that a collection of routine replacements 32 

performed simultaneously can remain routine, even as an aggregated life extension 33 

“project.”  Even if one aggregates the component replacement projects together for Unit 1 34 

and for Unit 2 at Rush Island, they were less costly and less extensive than the “massive” 35 

and “unprecedented” WEPCO Port Washington project.  Wis. Elec. Power Co. v. Reilly, 36 
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893 F.2d 901, 911 (7th Cir. 1990).  They were also less costly and less extensive than other 1 

life extension projects that EPA surveyed in 1988-1990 and found not to pose any NSR 2 

concerns.  This comparison was performed by one of Ameren Missouri’s experts in the 3 

litigation in the Eastern District of Missouri.  Expressing all costs in 2010 dollars and using 4 

the $/kilowatt metric to control for the different size of units, the expert calculated that the 5 

aggregated costs of the projects on Unit 1 at Rush Island were less than a fifth of the 6 

WEPCO project and less than a third of the Beckjord Unit 3 life extension project, which 7 

EPA examined and found not to violate NSR.  Report of Jerry L. Golden (redacted) at 136 8 

(May 16, 2014).4  Similarly, the aggregated cost of the projects on Unit 2 at Rush Island 9 

were less than a quarter of the cost of the WEPCO project and just over a third of the cost 10 

of the Beckjord Unit 3 life extension project.  Id. at 161.         11 

Q. Do subsequent court decisions mean that Ameren Missouri’s 12 

application of the RMRR exclusion was unreasonable? 13 

A. No.  On the contrary, they support Ameren Missouri.  District courts in 14 

Tennessee (National Parks Conservation Association v. TVA) and Pennsylvania 15 

(Pennsylvania, Department of Environmental Protection v. Allegheny Energy Inc.) found 16 

similar projects were excluded as RMRR.  And even though the District Court ultimately 17 

reached a different conclusion here, it is important to note that this required a trial on the 18 

matter, indicating that reasonable minds could differ on the RMRR question.  On EPA’s 19 

motion for summary judgment, the District Court denied EPA’s attempt to establish that 20 

the projects were not RMRR as a matter of law.  Ameren Missouri, 2016 WL 728234, at 21 

 
4 I understand that the Report of Jerry L. Golden contains information claimed as confidential by 

third parties.  That information was redacted from the version of Mr. Golden’s report that was provided to 
me, and the only confidential information in the redacted report given to me belongs to Ameren Missouri.   
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*6-8.  The District Court held that there were genuine issues of fact that could support a 1 

finding that the Rush Island projects were RMRR, even if aggregated.  The District Court’s 2 

summary judgment decision is consistent with the fact that there are few bright lines with 3 

respect to the RMRR exclusion.  Thus, as an original member of EPA’s enforcement 4 

initiative team testified, “reasonable people can come to different conclusions” regarding 5 

the applicability of the RMRR exclusion.  Tr. of Dep. of John Hewson, United States v. 6 

Ala. Power Co., No. CV-01-HS-0152-S at 44 (N.D. Ala. June 8, 2009) (“Hewson Dep.”).  7 

VI.  INDUSTRY PRACTICE CONFIRMS THE REASONABLENESS OF 8 
AMEREN MISSOURI’S DECISIONS 9 

Q. You testified above that Ameren Missouri’s Rush Island projects were 10 

common in the utility industry.  Did the electric utility industry generally seek NSR 11 

permits for such projects? 12 

A. No, based upon my experience from 1986 to 2015, utilities were not seeking 13 

NSR permits for such activities, despite the litigation positions developed by EPA after 14 

1999.  NSR is a self-implementing program, in which pre-approval of applicability 15 

decisions is neither required nor practical (given the large number of such decisions that 16 

must be made annually).  EPA guidance on application of the RMRR exclusion called for 17 

utilities to consider all the relevant facts and make a “common-sense” decision.  Similarly, 18 

the NSR regulations allowed utilities the flexibility to apply their own engineering 19 

judgment and operational experience in evaluating “all relevant information” to project 20 

emissions increases and identify any projected increases that would be caused by a non-21 

routine physical change.  At all relevant times, it was widely understood across the utility 22 

industry that performing like-kind component replacements on existing units, to maintain 23 

the availability, reliability and safety of these assets, would not trigger NSR.   24 
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Q. Before the industry-wide enforcement initiative launched by EPA in 1 

1999, did EPA take the position that NSR permits were required for such projects? 2 

A. At no point prior to 1999 were projects like these alleged to trigger NSR.  3 

As an original member of EPA’s enforcement initiative described it, this initiative 4 

“certainly it was designed to force the companies to fundamentally change the way that 5 

they do maintenance activities, because they would be forced to get a permit for a vast 6 

majority of the maintenance activities which they hadn’t been forced to do in the past.”  7 

Hewson Dep. at 21. 8 

Q. How did the utility industry react to the enforcement initiative? 9 

A. EPA’s litigation positions concerning the meaning and application of the 10 

NSR rules conflicted with the official statements coming from EPA’s program office with 11 

responsibility for the NSR program.  EPA’s litigation position also conflicted in many 12 

instances with the state NSR programs, and those state NSR programs were the law—13 

regardless of litigation positions that one part of EPA may choose to take.  The projects 14 

targeted in the enforcement initiative are critical to the continued operation of vital power 15 

infrastructure and required by prudent utility practice.  Utilities therefore continued to 16 

perform projects like those at Rush Island, consistent with the guidance provided by EPA’s 17 

program office, the agency’s senior leaders, and the relevant state authorities.     18 

Q. What have the results of EPA’s enforcement initiative been? 19 

A. As the U.S. Court of Appeals for the Third Circuit recognized, the NSR 20 

enforcement initiative against electric utilities has been “‘the largest, most contentious 21 

industry-wide enforcement initiative in EPA history.’”  United States v. EME Homer City 22 

Generation, L.P., 727 F.3d 274, 281 (3rd Cir. 2013) (citation omitted).  In the course of 23 
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this enforcement initiative, many courts have rejected EPA’s unpromulgated enforcement 1 

interpretations of the NSR rules and held that projects like those Ameren Missouri 2 

performed do not trigger NSR.  For example: 3 

• EPA launched its enforcement initiative with a proceeding in its 4 
Environmental Appeals Board (“EAB”) against the federal government’s 5 
own electric utility, the Tennessee Valley Authority (“TVA”).  The EAB 6 
issued an order that attempted to change the settled meaning of the NSR 7 
rules.  TVA challenged the EAB order in the U.S. Court of Appeals for the 8 
Eleventh Circuit, which rejected EPA’s attempt as a “patent violation of the 9 
Due Process Clause” that “lacked the virtues of most agency adjudications.”  10 
Tenn. Valley Auth. v. Whitman, 336 F.3d 1236, 1245-46, 1258-59 (11th 11 
Cir. 2003).  The Eleventh Circuit therefore declared EPA’s order to be 12 
“legally inconsequential” and held that “TVA is free to ignore [it].”  Id. at 13 
1239-40.   14 

• On cross-motions for summary judgment, the U.S. District Court for the 15 
Middle District of North Carolina rejected EPA’s litigation positions on 16 
RMRR and emissions increase.  United States v. Duke Energy Corp., 278 17 
F. Supp. 2d 619 (M.D.N.C. 2003), aff’d on other grounds, 411 F.3d 539 18 
(4th Cir. 2005), vacated sub nom. Envt’l Def. v. Duke Energy Corp., 549 19 
U.S. 561 (2007).  The District Court found EPA’s new interpretation of the 20 
NSR program contrary to “EPA’s statements in the Federal Register, its 21 
statements to the regulated community and Congress, and its conduct for at 22 
least two decades . . . .”  Id. at 637.  In ruling against EPA’s unsuccessful 23 
attempt to relitigate this decision, the U.S. District Court for the Middle 24 
District of North Carolina noted EPA’s propensity to “sp[eak] out of both 25 
sides of its mouth” on the issue of NSR applicability.  Order at 3, United 26 
States v. Duke Energy Corp., No. 1:00-cv-01262-WO-JEP (M.D.N.C. Feb. 27 
23, 2004), ECF No. 294.  Although the U.S. Supreme Court ultimately 28 
reversed the decision concerning the proper emissions increase test under 29 
the NSR rules, it also held that whether EPA could apply its emissions 30 
increase test remained an issue to be decided under the doctrine of fair 31 
notice.  Envtl. Def. v. Duke Energy Corp., 549 U.S. at 581-82.  After 32 
remand, EPA was again unable to get the court to adopt its litigation 33 
position on RMRR.  United States v. Duke Energy Corp., No. 1:00CV1262, 34 
2010 WL 3023517, at *6-7 (M.D.N.C. July 28, 2010).  EPA then dropped 35 
most of its claims, Stipulation of Dismissal of Certain Claims and Defenses, 36 
United States v. Duke Energy Corp., No. 1:00-cv-01262-WO-JEP 37 
(M.D.N.C. Aug. 5, 2011), ECF No. 418, and after additional litigation 38 
settled the remainder.     39 

• In ruling against EPA on the meaning and application of the NSR rules, the 40 
U.S. District Court for the Northern District of Alabama criticized EPA for 41 
the “zigs and zags represented by its contradictory . . . statements and rules” 42 
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and its failure to speak “with one voice, or a consistent voice, or even a clear 1 
voice” on the application of the NSR program.  United States v. Ala. Power 2 
Co., 372 F. Supp. 2d 1283, 1306 (N.D. Ala. 2005), order vacated in part, 3 
No. 2:01-cv-00152-VEH, 2008 WL 11383702 (N.D. Ala. Feb. 25, 2008).  4 
The same court characterized EPA’s enforcement initiative as a “sport, 5 
which is not exactly what one would expect to find in a national regulatory 6 
enforcement program.”  Id. at 1306 n.44.    The court conducted an extensive 7 
review of EPA’s prior statements about the RMRR exclusion and compared 8 
them to EPA’s litigating position.  Applying the factors set out by the United 9 
States Supreme Court in United States v. Mead Corp., 533 U.S. 218 (2001), 10 
the court found that EPA’s litigation position on RMRR failed four of the 11 
five Mead factors and was not, therefore, entitled to deference.  Id. at 1306.  12 
The court therefore rejected EPA’s litigation position on the scope and 13 
application of the RMRR exclusion.  Id. at 1290, 1307.    14 

• In the Memorandum Opinion on Sierra Club Motion to Reconsider Stay and 15 
Referral to Mediation, Sierra Club v. TVA, No. 3:02-cv-2279-VEH, slip op. 16 
at 9 (N.D. Ala. July 5, 2006), ECF No. 117, the District Court stated “I do 17 
not see how anyone can say with a straight face that EPA’s” litigation 18 
position on NSR was the same as the published regulations. 19 

• In denying summary judgment to EPA, the U.S. District Court for the 20 
Eastern District of Kentucky held that EPA’s enforcement interpretations 21 
deserve no deference because the agency “takes an inconsistent view of the 22 
regulations, makes inconsistent statements with respect to the regulation, 23 
and also enforces the regulation with no discernable consistency.”).  United 24 
States v. E. Ky. Power Coop., 498 F. Supp. 2d 976, 993 (E.D. Ky. 2007). 25 

• In reaffirming its rejection of EPA’s litigation position in 2008, the United 26 
States District Court for the Northern District of Alabama stated “[i]t would 27 
take a strained reading” of the relevant history to support EPA’s litigation 28 
position.   29 

This court believes it is superficial and insufficient to 30 
quote the Clay Memorandum [on WEPCO] and say 31 
it forecloses all further discussion.  The EPA 32 
continued to publish statements about enforcement 33 
and RMRR after the Clay Memorandum [in 1988].  34 
Those statements did not occur in a vacuum; the 35 
court believes the EPA meant what it said when it 36 
called the modifications in WEPCO extraordinary 37 
and that the EPA did not anticipate bringing 38 
additional enforcement actions because of WEPCO.  39 
The fact that years passed before it did so speaks for 40 
itself.  The electric utility industry was reading what 41 
the EPA was publishing, e.g., EPA’s response to 42 
Congressman Dingell’s “inquiry.” 43 
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… 1 

[EPA] could not tell Congress it envisioned very few 2 
future WEPCO-type enforcement actions on the one 3 
hand, and then argue in subsequent enforcement 4 
actions that the utility industry was unreasonable in 5 
relying on those, or similar, EPA statements. 6 

United States v. Ala. Power Co., 681 F. Supp. 2d 1292, 1309, 1310 (N.D. 7 
Ala. 2008).   8 
 9 

• In a 2008 trial in the Southern District of Indiana, the jury largely rejected 10 
the emissions increase methodology that EPA later used at trial against 11 
Ameren Missouri.  Verdict Form, United States v. PSI Energy, Inc., No. 12 
1:99-cv-01693-LJM-JMS (S.D. Ind. May 22, 2008), ECF No. 1339  13 
(finding for defendants on 10 of 14 projects). 14 

• In denying summary judgment to Plaintiffs, the U.S. District Court for the 15 
Western District of Pennsylvania held that the emissions increase opinions 16 
offered by EPA’s experts were insufficient as a matter of law to establish 17 
liability.  Pennsylvania, Dep’t of Envtl. Prot. v. Allegheny Energy, Inc., No. 18 
02-05cv885, 2008 WL 4960090, at *6-7 (W.D. Pa. Nov. 18, 2008).  That 19 
same court also rejected the narrow enforcement initiative interpretation of 20 
RMRR advanced by EPA.  Pennsylvania, Dep’t of Envtl. Prot. v. Allegheny 21 
Energy Inc., No. 05-885, 2008 WL 4960100, at *7 (W.D. Pa. Sept. 2, 2008). 22 

• When given a second bite at the apple, on retrial of six of the projects for 23 
which the jury in 2008 found for Defendants, EPA again lost on four of the 24 
six projects.  Verdict Form, United States v. PSI Energy, Inc., No. 1:99-cv-25 
01693-LJM-JMS (S.D. Ind. May 19, 2009), ECF No. 1742 (finding for 26 
defendants on four of the six re-tried projects).  The special verdict form 27 
makes it clear that the jury rejected EPA’s emissions increase methodology 28 
on these projects.  Special Verdict Form, United States v. PSI Energy, Inc., 29 
No. 1:99-cv-01693-LJM-JMS (S.D. Ind. May 19, 2009), ECF No. 1744.  30 

• In ruling on summary judgment, the United States District Court for the 31 
Eastern District of Tennessee also rejected the narrow interpretation of 32 
RMRR advanced in the enforcement initiative.  Nat’l Parks Conservation 33 
Ass’n v. Tenn. Valley Auth., 618 F. Supp. 2d 815, 825 (E.D. Tenn. 2009).  34 
After trial, that same court held that projects like those Ameren Missouri 35 
performed at Rush Island were RMRR and therefore excluded from NSR 36 
review.  Nat’l Parks Conservation Ass’n v. Tenn. Valley Auth., No. 3:01-37 
CV-71, 2010 WL 1291335, at *24-31 (E.D. Tenn. Mar. 31, 2010).   38 

• In reversing a jury verdict for EPA, the Seventh Circuit held that the 39 
emissions increase opinions offered by EPA’s experts at trial were 40 
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unreliable and inadmissible.  United States v. Cinergy Corp., 623 F.3d 455, 1 
458-61 (7th Cir. 2010).    2 

At the time that construction of the last projects at Rush Island commenced in 2010, courts 3 

had largely rejected the litigation position that EPA had advanced in the enforcement 4 

initiative.  Ameren Missouri was well aware of this.  Schedule SCW-D11, Schedule SCW-5 

D15, Schedule SCW-D16.  Although a few courts had deferred to EPA’s litigation position 6 

early in the enforcement initiative, by 2007 the U.S. Supreme Court had started drawing 7 

lines illustrating that such deference was inappropriate.  Compare Long Island Care at 8 

Home, Ltd. v. Coke, 551 U.S. 158, 170-71 (2007) (deferring to new interpretation that 9 

“create[d] no unfair surprise” because agency had adopted it through notice-and-comment 10 

rulemaking) with Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 156 (2012) 11 

(citing Long Island Care, 551 U.S. at 170-71, and refusing to defer to agency interpretation 12 

announced for the first time in an enforcement proceeding); see also Duke Energy, 549 13 

U.S. at 581-82 (remanding with instructions to address the issue of whether EPA had 14 

provided “fair notice” of its regulatory interpretations).5  The landscape of court cases 15 

arising from the enforcement initiative provided additional context at the time Ameren 16 

Missouri made its decisions about Rush Island and reinforce the reasonableness of those 17 

decisions.   18 

Q. If Ameren Missouri knew about EPA’s utility enforcement initiative, 19 

does that make it imprudent in not seeking permits for the Rush Island Projects? 20 

A. No.  In the relevant timeframe (2005-2010), our industry certainly 21 

understood the NSR enforcement initiative, EPA’s litigation theories, and the 22 

 
5 The U.S. Supreme Court cited both Long Island Care and Christopher in severely limiting the 

applicability of the doctrine of deference to agency interpretation of regulations.  Kisor v. Wilkie, 139 S. 
Ct. 2400, 2417-18 (2019). 
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methodologies that EPA’s hired expert witnesses were employing to claim near-universal 1 

non-compliance.  But the Commission should also understand that the Koppe-Sahu 2 

emissions methodology used in all these cases was not a product of a notice-and-comment 3 

rulemaking—it was devised for litigation by EPA.  Moreover, the Koppe-Sahu formula 4 

can only show an increase in emissions—it cannot predict a decrease—because it excludes 5 

from consideration all other factors that go into dispatch of a unit, which is contrary to the 6 

plain language of the NSR regulations.  40 C.F.R. § 52.21(b)(41)(ii) (requiring operator to 7 

consider “all relevant information” in making its emissions projections).  For these reasons, 8 

the testimony of Koppe and Sahu was challenged in every case brought against a defendant 9 

utility.6  And in the 2005 to 2010 period, the utilities were winning as many cases as they 10 

were losing.   11 

Although Ameren Missouri was aware of the NSR enforcement initiative and 12 

EPA’s use of the Koppe-Sahu formula within it, that body of law as a whole—which I 13 

summarize above—does not show that Ameren Missouri’s decisions were unreasonable or 14 

imprudent.  This is uniquely true because none of those cases involved the Missouri SIP or 15 

a similar requirement in state law that limits PSD permitting to the modification causing 16 

an increase in potential emissions.  The Missouri SIP put Ameren Missouri in a stronger 17 

legal position than most other utilities in the enforcement initiative.   18 

 
6 The District Court’s liability opinion supports the conclusion that it was reasonable for utilities, 

including Ameren Missouri, to challenge the Koppe-Sahu methodology.  229 F. Supp. 3d at 1014 (noting 
that after-the-fact emissions calculations performed for the purpose of litigation may lack credibility). 
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VII.  AMEREN MISSOURI’S ENVIRONMENTAL COMPLIANCE PLANNING 1 

Q. What does the record show regarding Ameren Missouri’s 2 

thoroughness in planning for environmental compliance at its coal-fired power 3 

plants? 4 

A. I have reviewed Ameren Missouri’s reports and presentations concerning 5 

its Environmental Compliance Plans.  From my review of its processes, I can state that 6 

Ameren Missouri’s approach to environmental compliance was ongoing, thorough and 7 

consistent with good utility practices.  Each calendar year Ameren Missouri produced an 8 

Environmental Compliance Plan (“ECP”) and shared its results with the Commission’s 9 

Staff and in some cases with the Commission itself.  For example, the Executive 10 

Summary of the 2009 ECP describes Ameren Missouri’s approach: 11 

Environmental compliance planning at AmerenUE is a dynamic and robust 12 
process.  Consequently, this Environmental Compliance Plan (ECP) will continue 13 
to change as conditions and environmental laws, rules and regulations change.  14 
AmerenUE uses the experience of both external resources to develop a plan that 15 
ensures that the company will prudently meet regulatory requirements.  By using 16 
this expertise, the planning process ensures AmerenUE will not only maintain 17 
compliance with new and existing regulations, but also considers likely 18 
environmental and operating constraints that the company will face in the future. 19 

See 2009 AmerenUE ECP, ES-1.  To inform the ECP process, Ameren Missouri also 20 

developed an “AmerenUE Twenty (20) year Environmental Compliance Strategy Air 21 

Analysis Report” that provided the basis for the company’s compliance plan for major air 22 

quality issues at its generating plants. That Report also provided the basis for Ameren 23 

Missouri’s four (4)-year environmental plan.  In 2009, for example, that meant that 24 

Ameren Missouri considered 1) New Source Performance Standards and NSR issues, 2) 25 

the Acid Rain program, 3) the Clean Air Interstate Rule (“CAIR”), 4) Section 126 26 

petitions, 5) the Regional Haze Rule, and 6) a possible new mercury MACT standard.  27 
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The result of these efforts was that Ameren Missouri could inform the Commission that it 1 

estimated total costs for the Ameren Missouri twenty (20)-year environmental plan of 2 

approximately $2,738,600,00 divided between capital investments and O&M expenses 3 

and $494,200,000 for the four (4)-year plan.  Given the enormity of the future costs and 4 

regulatory uncertainties, Ameren Missouri revised the ECP annually and used the ECP 5 

process to develop in-depth studies and reports.  In turn, Ameren Missouri reported its 6 

ECP findings to the Commission’s Staff each year and successfully sought rate recovery 7 

for the projects approved and developed following the ECP.  8 

 Q. Did Ameren Missouri act prudently in developing its Environmental 9 

Compliance Plan (ECP) for its coal-fired power plants? 10 

 A. In conducting my review of that annual process, I weighed the validity of 11 

the following assertion by Ameren Missouri about the ECP: 12 

The ECP meets the corporate goal of environmental stewardship, demonstrates 13 
environmental leadership through innovative solutions and technologies where 14 
possible, reflects prudent compliance with environmental laws, rules and 15 
regulations, taking into account operating contingencies, and is developed to be as 16 
cost-effective as possible.  In meeting these criteria, this ECP is designed to 17 
operate in the interest of the company’s ratepayers and shareholders. 18 
 19 

2009 AmerenUE ECP, ES-3.  To aid me in assessing that claim, I reviewed thousands of 20 

pages of internal planning documents and studies. As a former utility executive and 21 

counsel—who participated in nearly all phases of similar sophisticated compliance 22 

planning efforts—I believe that Ameren Missouri and its executives acted prudently in 23 

charting Ameren Missouri’s immediate and twenty-year compliance path for Clean Air Act 24 

compliance through the ECP process.  25 

 Q. What consideration of New Source Review took place in Ameren 26 

Missouri’s Environmental Compliance Planning process? 27 
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 A. Each year, Ameren Missouri opened its Environmental Compliance Plan 1 

with an initial focus on New Source Performance Standards (NSPS) and New Source 2 

Review (NSR), including the Prevention of Significant Deterioration (PSD) program and 3 

it made the following statement about NSR and PSD: 4 

[These] control requirements on new and modified major sources [are] to protect 5 
ambient air quality.  These programs do not apply to various actions at 6 
existing major sources, including routine repair & replacement of 7 
equipment, and changes which do not increase emissions. 8 

2009 AmerenUE ECP, p. 3-2 (emphasis added). This stated view of NSR represented 9 

what Ameren Missouri (and other Missouri companies) believed and acted on in good 10 

faith under the Missouri SIP.  Although Ameren Missouri did not believe that it had 11 

triggered NSR at Rush Island or any of its other plants, it nevertheless considered future 12 

NSR claims as a sensitivity in its environmental compliance planning process.  13 

Consideration of such scenarios was another example of prudent utility practice.   14 

VIII.  AMEREN MISSOURI’S RESPONSE TO EPA’S NOTICES OF 15 
VIOLATION 16 

Q. Did Ameren Missouri act imprudently upon receipt of EPA’s Notice of 17 

Violation?    18 

A. No.  This is something I can state with confidence, having worked at EPA 19 

and at a utility that received EPA Notices of Violation.   20 

A notice of violation does not have the weight of law.  It is simply an allegation, as 21 

courts have recognized.  See e.g., Luminant Generation Co. v. EPA, 757 F.3d 439, 442-43 22 

(5th Cir. 2014) (noting the “intermediate, inconclusive” nature of an EPA NOV, that “no 23 

legal consequences flow from the issuance of [a] notice,” and that “it makes no sense to 24 

say that an entity must comply with a notice”).   25 
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EPA itself discounted the importance of its NOVs to Ameren Missouri.  After 1 

Ameren Missouri received EPA’s NOVs alleging multiple NSR violations, Ameren 2 

Missouri sought production of EPA’s emissions analyses supporting those allegations.  3 

EPA resisted production of those emissions analyses, and Ameren Missouri filed suit 4 

seeking their production under the Freedom of Information Act.  In arguing to the district 5 

court and to Ameren Missouri that it did not have to produce the emissions analyses 6 

undergirding the NOV allegations, EPA stated that an NOV “is not final agency action” 7 

and “no legal consequences flow from the issuance of a notice of violation.”  Schedule 8 

KRM-D15 (Tr. of Motion Hearing) 9 

Finally, one should keep in mind that at the time Ameren Missouri undertook its 10 

projects, other courts had rejected allegations of violations and found that the same types 11 

of projects did not trigger NSR. 12 

For all these reasons, there was no requirement (and no basis) for Ameren Missouri 13 

to do anything upon receipt of EPA’s NOVs.  The typical response by a utility in receipt 14 

of an NOV like those EPA issued to Ameren Missouri is to gather as much information as 15 

the utility can about the allegations and evaluate whether any new information causes the 16 

utility to change its position.                17 

Q. Does it make any difference that Ameren Missouri received an NOV 18 

while the Unit 2 outage was in progress? 19 

A. No, for three reasons.  First, EPA issued the NOV after the Unit 2 project 20 

started.  But Ameren Missouri was required to, and did, make its compliance 21 

determinations pre-project.  Because the NOV was not available at that time, it is not 22 
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relevant to whether the pre-project decisions were reasonable.7  The District Court 1 

confirms this fact in finding that pre-project analyses are the ones that matter.  229 F.3d at 2 

1014 (rejecting “afterthought analyses”).  Second, the January 2010 NOV did not allege 3 

any violation in the ongoing outage at Unit 2.  In fact, EPA kept changing the alleged 4 

violations over the course of the litigation, adding new ones and dropping others.  This 5 

inconsistency reinforces the fact that no weight should be placed on any allegations made 6 

in an NOV.  Third, many utilities have successfully contested EPA’s NOVs, and as a result 7 

EPA’s allegations have frequently failed to result in the imposition of any additional 8 

controls.  This is illustrated in Schedule KRM-D16 (attached), which summarizes the 9 

NOVs issued by EPA to electric utilities for alleged NSR violations prior to January 1, 10 

2010, and the results of any resolution of those claims within that period.  Of the 39 11 

companies receiving an NOV for an alleged NSR violation between November 3, 1999 12 

and January 1, 2010, only a third of them (13) had settled with EPA—and most of these 13 

settlements were only partial, leaving some NOV allegations against the settling company 14 

unresolved.  Schedule KRM-D16.  Of the over 260 units alleged to have triggered NSR in 15 

the pre-2010 NOVs, only 65 such units (i.e., 25%) had their NSR claims settled by the start 16 

of 2010.  Id.     17 

For all these reasons, the fact that EPA issued an NOV after the relevant period, in 18 

which Ameren Missouri made the necessary decisions, is irrelevant in determining the 19 

reasonableness of the company’s permitting decisions.   20 

 
7 The same is true for the emission calculations by Michael Hutcheson. The Hutcheson 

calculations were not part of the pre-project evaluations Ameren Missouri performed to decide whether 
permitting requirements applied.  229 F. Supp. 3d at 978 (FOF 398).  Rather, they were done later at the 
request of the legal department.  Id. (FOF 399).  Given the context of EPA’s ongoing investigation of 
Ameren Missouri, it was reasonable for the Ameren Missouri legal department to have requested an 
evaluation of certain projects from EPA’s perspective.    
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 Q. What did Ameren Missouri do with the NOV after receiving it?   1 

A. None of the various NOVs EPA issued to Ameren Missouri described how 2 

or why the identified projects triggered NSR.  Although projects must cause emissions to 3 

increase in order to trigger NSR, the NOVs lacked any description of how or why that was 4 

the case here.  The NOVs did not describe any of the calculations that EPA contends 5 

Ameren Missouri could have or should have done to evaluate a project for potential 6 

emissions impact.  And EPA has never issued regulations (or even informal guidance) 7 

describing how it expects electric utilities to evaluate whether projects would cause 8 

increases in annual emissions.  9 

Ameren Missouri therefore requested that EPA provide that information.  EPA 10 

refused, prompting Ameren Missouri to bring suit under FOIA to compel the production 11 

of EPA’s emissions analyses.  EPA’s arguments in that FOIA case are remarkable, 12 

illustrating the extent to which the NSR enforcement initiative strayed from the normal 13 

regulatory process.  EPA argued that it should not have to produce its emissions evaluations 14 

underlying the NOVs to Ameren Missouri because “EPA used the same analysis for all of 15 

its emissions calculations, so from the Government’s perspective, as soon as you disclose 16 

any of the calculations you can figure out pretty much how the analysis was performed for 17 

any of the plants or any of the time frames.”  Schedule KRM-D15 (Tr. at 41, lines 8-12).  18 

When asked by the District Judge how that would harm EPA, the agency’s lawyer 19 

responded that production of its emission calculations would allow utilities to “take EPA’s 20 

work product, EPA’s hard work in determining how to analyze all these different factors 21 

and data points” in calculating emissions, “and get a short cut to figuring out what the 22 
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enforcement risks are.”  Id. at 45, lines 8-11.  One would think that a regulator would want 1 

regulated entities to understand “what the enforcement risks are.”   2 

Instead, EPA argued that Ameren Missouri would have to wait—Ameren Missouri 3 

could learn how EPA identifies an NSR violation only “through the Clean Air Act 4 

litigation” brought against Ameren Missouri in the Eastern District of Missouri:     5 

THE COURT: Why shouldn't Ameren be able to learn why 6 
you have decided that it is subject to a Notice of 7 
Violation?  8 

MR. LAY [Counsel for EPA]: From the Government's 9 
perspective, Ameren is learning that through the Clean 10 
Air Act litigation.  11 

THE COURT: You've got other plants, and no Clean Air 12 
Act litigation has been filed with respect to those, 13 
and maybe no Clean Air Act litigation will ever be 14 
filed with respect to those, and yet a Notice of 15 
Violation has been issued, and I assume you can't tell 16 
me standing here today whether a Clean Air Act case 17 
will or will not be filed with respect to the other 18 
plants. 19 

MR. LAY: That's true. 20 

THE COURT: So why shouldn't Ameren be able to learn?  21 

MR. LAY: Through FOIA rather than the Clean Air Act 22 
case?  23 

THE COURT: But the Clean Air Act case only pertains to 24 
Rush. With respect to Ameren's other three plants, why 25 
should Ameren not be entitled to learn why the EPA has 26 
issued a Notice of Violation, apart from you saying, 27 
well, because we issued a Notice of Violation, and we 28 
think you should expected that the emissions would 29 
increase? Why shouldn't they get to know why you 30 
believe it should have known?  31 

Unfortunately, Ameren Missouri was unsuccessful in its attempt to learn the factual 32 

basis for Ameren Missouri’s allegations of violations across its system, as set forth in the 33 
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NOVs.  EPA resisted disclosing its contentions regarding emissions increase until it was 1 

required to do so in expert disclosures.     2 

Because EPA hid the ball in this manner, there was nothing more that Ameren 3 

Missouri could reasonably do with the NOV—other than using what information it had to 4 

re-examine all the projects identified by EPA as potential violations.  And that is what it 5 

did, producing emissions calculations that confirmed its pre-project view that the projects 6 

identified would not cause emissions to increase.     7 

Having re-confirmed its initial (pre-project) determinations that the projects would 8 

not trigger NSR, Ameren Missouri contested EPA’s allegations.  That is just what a prudent 9 

utility should have done in these circumstances.     10 

Q. Why is that? 11 

A. As I have already described above, Ameren Missouri’s applicability 12 

determinations were consistent with the plain language of the SIP and its settled application 13 

by MDNR.  In addition, as I have described above, Ameren Missouri understood even in 14 

jurisdictions where the Missouri SIP did not apply, EPA’s enforcement initiative was on 15 

very shaky ground—its conflict with the settled law and decades of practice, its 16 

unprincipled theory of universal liability, and the difficulties that EPA had with advancing 17 

these policy positions through litigation.  Having done a “gut check” and re-confirmed its 18 

initial conclusions through the production of emission calculations that still demonstrated 19 

no emissions increase, Ameren Missouri contested EPA’s allegations.  That was the most 20 

reasonable course of action for Ameren Missouri.  Had Ameren Missouri done otherwise 21 

and acceded to EPA’s demands, that would not have been in the best interest of its 22 
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customers and would have risked disallowance of the billions of dollars in unnecessary 1 

control costs as an imprudent course of action.          2 

IX.  E.D. MISSOURI LITIGATION 3 

Q. It sounds as if you are arguing that the Eastern District of Missouri got 4 

it wrong in finding that Ameren Missouri has violated NSR.  Is that correct? 5 

A. No. I did not and do not offer any opinion on whether Ameren Missouri 6 

violated the Clean Air Act’s New Source Review (“NSR”) provisions. That has already 7 

been established by the District Court and is not at issue in this proceeding.  Instead, the 8 

question I address is whether it was reasonable at the time in question (2005-2010) for 9 

Ameren Missouri to believe that its Rush Island projects would not trigger NSR.  As I 10 

stated above, Ameren Missouri reasonably believed that it was applying the NSR rules to 11 

the projects it undertook at Rush Island.  The decisions to proceed with the Rush Island 12 

projects were based upon the understanding that they did not trigger NSR, and in my 13 

experience that understanding was consistent across the industry.  It was particularly 14 

appropriate given the terms of the governing Missouri SIP.  The decisions of Ameren 15 

Missouri were consistent with those of made by electric utilities with whom I worked at 16 

the time. 17 

Q. Do the District Court litigation and the resulting opinions support your 18 

conclusions at all? 19 

A. Yes, in several respects.  First, the history of that litigation demonstrates 20 

that Ameren Missouri had a solid case for believing what it did.  When EPA filed suit in 21 

January 2011, it did not even include the 2007 and 2010 projects in its Complaint, even 22 

though EPA had investigated the plant for the prior three years.  Instead, EPA filed suit on 23 
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other projects (performed at Rush Island in 2001 and 2003) which EPA later dropped.  EPA 1 

did not add the 2007 and 2010 projects to the litigation until June 2011.  Then, after 2 

extensive discovery, EPA moved for summary judgment, asking the District Court to find 3 

that the Unit 2 projects in 2010 constituted a major modification.  The District Court denied 4 

that motion in 2016, finding that a trial was necessary because the facts were in dispute.  5 

United States v. Ameren Missouri, No. 4:11-cv-00077-RWS (E.D. Mo.), ECF No. 724 at 6 

16 (“I cannot say that no reasonable factfinder could find for Ameren”).  EPA’s re-shuffling 7 

of its claims, and the District Court’s conclusion at summary judgment that reasonable 8 

minds could differ concerning Ameren Missouri’s liability under the Clean Air Act, 9 

underscore that Ameren Missouri had solid grounds for believing as it did.   10 

Second, after the full liability trial, the District Court made several important factual 11 

findings that support the prudency of Ameren Missouri’s decisions.  The first such finding 12 

was that Ameren Missouri evaluated the Rush Island projects for NSR applicability before 13 

undertaking them.  229 F. Supp. 3d at 926 (FOF 385).  Ameren Missouri did not ignore 14 

NSR requirements.  Second, that evaluation included a consideration of whether the 15 

projects would cause any emissions increase.  Id. at 926-27 (FOF 391, 395).8  Third, 16 

Ameren Missouri did not believe that a component replacement project would cause an 17 

annual emissions increase if the unit was capable of generating the higher level of 18 

emissions before the project.  Id. at 978, 981 (FOF 403, 423, 426).  Finally, the District 19 

Court found that Ameren Missouri’s compliance process was based upon “a fundamental 20 

misunderstanding of the PSD program,” in that it did not reflect the Court’s later 21 

 
8 Although the District Court did not address Ameren Missouri’s pre-project evaluation that found 

the Rush Island projects excluded from permitting requirements as routine maintenance, repair or 
replacement (“RMRR”), the testimony cited by the District Court made it clear that Ameren Missouri in 
fact made such a determination.  See Birk Dep. at 220, lines 14-21. 
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understanding of the program in 2017.  Id. at 1010.  Nowhere did the District Court find 1 

that Ameren Missouri failed to act in good faith in its attempts to comply with the law as 2 

it understood that law at the time, or in asserting its right to contest EPA’s claims based 3 

upon positions that had been accepted and ratified by other courts. 4 

Q. Does the District Court’s determination at the liability trial that 5 

Ameren Missouri had “a fundamental misunderstanding of the PSD program” mean 6 

that Ameren Missouri was imprudent?   7 

A. No.  The District Court’s rejection of Ameren Missouri’s understanding of 8 

the law does not mean that Ameren Missouri was unreasonable in its position on what the 9 

law was at the time it made its decisions.  After all, in other cases, that very same 10 

understanding of the NSR program that Ameren Missouri shared with industry was upheld 11 

by both district courts and circuit courts across the country.  Those cases supported Ameren 12 

Missouri’s pre-project permitting decisions. 13 

A further decision by the District Court, following conclusion of the remedy trial, 14 

underscores the fact that the case involved close questions, including issues of first 15 

impression.  The District Court stayed implementation of its remedy order, pending 16 

Ameren Missouri’s appeal to the Eighth Circuit.  In doing so, the District Court recognized 17 

that its liability decision presented close questions of first impression.  In other words, it 18 

was reasonable to believe that Ameren Missouri could have prevailed on appeal.   19 

Q. But didn’t the District Court find that Ameren Missouri had acted 20 

unreasonably in its liability opinion?   21 

A. No.  The District Court found that Ameren Missouri has “a fundamental 22 

misunderstanding of the PSD program” and accordingly its “method of assessing PSD does 23 
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not comply with the rules, EPA’s instructions or the case law.”  229 F. Supp. 3d at 1010, 1 

1011.  In this context, the District Court’s reference to “method of assessing PSD” referred 2 

only to the method of assessing whether an actual annual emissions increase would be 3 

caused by a project.  Because Ameren Missouri’s NSR analysis did not comply with the 4 

District Court’s view of the applicable NSR requirements, that analysis “therefore was not 5 

reasonable under the law.”  Id. at 1012.  This does not resolve the question of whether 6 

Ameren Missouri’s understanding of the law was reasonable at the time that it made the 7 

pre-project decisions on NSR applicability.  That is the key question here, and it was not 8 

addressed by the District Court litigation.9   9 

In fact, both EPA and the District Court made clear that the NSR case was not about 10 

whether Ameren Missouri had acted negligently or imprudently or violated some standard 11 

of care for a reasonable utility.  While briefing cross-motions for summary judgment, 12 

Ameren Missouri argued that EPA’s claims failed because EPA presented no evidence on 13 

the standard of care on how a reasonable power plant operator would have applied the NSR 14 

regulations to the projects at issue.  In other words, Ameren Missouri pointed out EPA 15 

failed to establish how a prudent power plant operator would have applied the law to the 16 

facts.  EPA argued in opposition that no such “standard of care” evidence was offered 17 

because no such evidence was required.  The Clean Air Act is a strict liability statute that 18 

does not employ negligence principles such as “standard of care” or breach of such standard 19 

 
9 As noted previously, Ameren Missouri had three independent reasons for concluding no 

permitting was required.  Characterizing Ameren Missouri’s actual annual emissions calculations as 
“unreasonable” for not conforming to the law in no way undermines the reasonableness of Ameren 
Missouri’s separate conclusion that it need not seek a permit because the projects would not cause potential 
emissions to increase.  Nor does it undermine the reasonableness of Ameren Missouri’s separate conclusion 
that the RMRR exclusion also applied, and that it need not seek NSR permits for that reason alone.  As I 
have already explained, those independent bases for Ameren Missouri’s actions were reasonable given the 
facts known to Ameren Missouri at the time.   
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of care.  The District Court agreed, concluding that standard of care was irrelevant to 1 

liability.   2 

In short, the District Court did not decide the question presented here:  whether 3 

Ameren Missouri acted prudently in its approach to compliance under the Clean Air Act.  4 

For the reasons I have explained, I believe that the Company’s actions were justified and 5 

supported by the text of the law, EPA’s and MDNR’s prior statements and application of 6 

the law, widespread utility industry practice and understanding, and the majority of NSR 7 

cases.     8 

* * * 9 

Q. Does this conclude your direct testimony? 10 

A.  Yes, it does. 11 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION

UNITED STATES OF AMERICA, ) 
) 

 Plaintiff, ) 
) 

v. )
) 

AMEREN MISSOURI, ) 
) 

 Defendant. ) 
____________________________________)

Case No. 4:11-CV-00077-RWS 

Judge Rodney W. Sippel 

DECLARATION OF STEVEN WHITWORTH 

I, Steven Whitworth, am over 18 years of age and make the following declaration 

pursuant to 18 U.S.C. § 1746: 

1. I make this declaration on behalf of Ameren Missouri (“Ameren”) based on my

personal knowledge, and the records of Ameren or information available through employees of 

Ameren.  I am prepared to testify to the following facts if called as a witness. 

2. I am employed by Ameren Services Company, which provides services to

Ameren Corporation’s operating companies, including Ameren Missouri (which I will generally 

refer to below as “Ameren”).  I have worked in Ameren’s Environmental Services Department 

for over 16 years, and since 2007 I have managed and directed that Department.  My title is 

Senior Director, Environmental Policy and Analysis.  I am familiar with Ameren’s emissions 

assessments for the 2007 and 2010 Projects at issue in this case. 

Assessment of Projects for Construction Permitting Applicability 

3. Ameren’s Environmental Services Department (“Environmental Services”) plays

a lead role in evaluating whether environmental permits are required for activities Ameren 
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undertakes, including whether major New Source Review (“NSR”) or other construction permits 

are required under the Missouri State Implementation Plan (“SIP”) Construction Permitting Rule, 

10 C.S.R. 10-6.060.  Typically, we reach a consensus decision within Environmental Services on 

permit applicability through collaborative discussion. 

4. To assess the nature of a project and to determine whether it should be considered

for air construction permitting, Environmental Services typically works in conjunction with 

Ameren engineering personnel in the Project Engineering and Performance Engineering 

departments.  We will also consult other Ameren departments (for example, Corporate Planning) 

as needed. 

5. Environmental Services staff have considerable knowledge and experience with

assessing permit applicability regarding all manner of projects at Ameren, including component 

replacements at Ameren’s power plants, like Rush Island.  We used that prior experience with 

similar activities in assessing any emission impact of the 2007 and 2010 Projects. 

6. Environmental Services also relies on the subject matter expertise of our

engineering colleagues to identify projects that have the potential, from an engineering point of 

view, to result in emissions increases, due to their nature and scope.  Ameren had conducted 

dozens of similar boiler component replacement projects at its other plants prior to performing 

the 2007 and 2010 Projects.   Our experience with and knowledge gained from those similar 

projects informed our decision-making and analysis with respect to the 2007 and 2010 Projects. 

7. Ameren assesses the impact that a project is expected to have on unit operations

well before beginning construction, as part of its project planning and justification processes. 

Consistent with normal practice, Ameren assessed the expected impact of the 2007 and 2010 

Projects before beginning construction of those projects. 
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Ameren’s Emissions Assessment for the 2007 Projects at Rush Island Unit 1 

8. Ameren conducted a planned unit outage at Rush Island Unit 1 from

approximately February to May 2007.  During this outage, I understand that Ameren performed 

nearly 100 discrete projects.  I understand that just four of those projects are at issue in this case: 

the replacements of the reheater, economizer, lower slope and air preheater components (the 

“2007 Projects”).  While Ameren made emissions assessments with respect to all of the activities 

taking place during the 2007 Outage as a whole, to simplify the following discussion, I will refer 

to the 2007 Projects. 

9. I understand from David Boll, currently Ameren’s Consulting Engineer in

Ameren’s Environmental Project Engineering Department, that before the 2007 Outage, Ameren 

engineering personnel assessed the nature and scope of the 2007 Projects and the other projects 

planned to be undertaken during the 2007 Outage, and concluded that none of those projects 

would increase the unit’s maximum annual rated design capacity given continuous year-round 

operations.   Based on our considerable experience with NSR permitting under the Missouri SIP, 

and the language of the SIP, we understand that such projects would not increase the unit’s 

annual rate of potential emissions, and therefore did not constitute “modifications” under the 

Missouri SIP.  Accordingly, we determined that such Projects would not trigger the application 

of the Missouri Construction Permit Rule, meaning no construction permit was required.   

10. As explained in Mr. Boll’s declaration, Ameren engineering personnel had also

determined that the 2007 Projects were routine in nature because, among other reasons, they 

were like-kind replacements of existing components with new components that were functionally 

equivalent.  Ameren was aware that such replacements were commonly performed throughout 

the industry.   I and my colleagues in Environmental Services knew that Ameren had conducted 
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dozens of similar component replacements at its other generating units in prior years. 

Accordingly, I and my colleagues in Environmental Services determined, prior to the 2007 

Projects, that Ameren’s routine boiler component replacements such as the 2007 Projects 

constituted routine maintenance repair and replacement activities that are excluded from NSR 

permitting under the Missouri SIP. 

11. In addition to assessing the applicability of the Missouri SIP and whether the

2007 Projects constituted routine maintenance repair and replacement, Ameren also assessed any 

impact of the Projects on projected actual future emissions.  We had experience with and 

knowledge of the similar projects described above, and were familiar with the Rush Island units’ 

operational characteristics.  This included our knowledge that Ameren’s coal-fired generating 

units operate below their available capacity and thus have a large amount of unused capacity to 

generate.  Based on these and other considerations derived from our experience, knowledge and 

judgment, and based on the judgment of Ameren’s engineering personnel, we in Environmental 

Services concluded that the 2007 Projects would not cause actual emissions to increase.  

Ameren’s Emissions Assessment for the 2010 Projects at Rush Island Unit 2 

12. Ameren conducted a planned unit outage at Rush Island Unit 2 from

approximately January to April 2010.  During this outage, I understand that Ameren performed 

over 100 discrete projects.  I understand that only 3 of these projects are at issue:  the 

replacements of the reheater, economizer, and air preheater components of Rush Island Unit 2 

(the “2010 Projects”).  While Ameren made emissions assessments with respect to all of the 

activities taking place during the 2010 Outage as a whole, to simplify the following discussion, I 

will refer only to the 2010 Projects. 

13. I understand from Mr. Boll that before the 2010 Outage, Ameren engineering

personnel assessed the nature and scope of the 2010 Projects and the other projects planned to be 
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undertaken during the 2010 Outage, and concluded that none of those projects would increase 

the unit’s maximum annual rated design capacity given continuous year-round operations. 

Based on our considerable experience with NSR permitting under the Missouri SIP, and the 

language of the SIP, we in Environmental Services understand that such projects would not 

increase the unit’s annual rate of potential emissions, and therefore did not constitute 

“modifications” under the Missouri SIP.  Accordingly, we determined that such Projects would 

not trigger the application of the Missouri Construction Permit Rule, meaning no construction 

permit was required.   

14. As explained in Mr. Boll’s declaration, Ameren engineering personnel had also

determined that the 2010 Projects were routine in nature because, among other reasons, they 

were like-kind replacements of existing components with new components that were functionally 

equivalent.  Ameren was aware that such replacements were commonly performed throughout 

the industry.   I and my colleagues in Environmental Services knew that Ameren had conducted 

dozens of similar component replacements at its other generating units in prior years. 

Accordingly, I and my colleagues in Environmental Services determined, prior to the 2010 

Projects, that Ameren’s routine boiler component replacements such as the 2010 Projects 

constituted routine maintenance repair and replacement activities that are excluded from NSR 

permitting under the Missouri SIP. 

15. In addition to assessing the applicability of the Missouri SIP and whether the

2010 Projects constituted routine maintenance repair and replacement, Ameren also assessed any 

impact of the Projects on projected actual future emissions.  We had experience with and 

knowledge of the similar projects described above, and were familiar with the Rush Island units’ 

operational characteristics.  This included our knowledge that Ameren’s coal-fired generating 
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units operate below their available capacity and thus have a large amount of unused capacity to 

generate.  Based on these and other considerations derived from our experience, knowledge and 

judgment, and based on the judgment of Ameren’s engineering personnel, we in Environmental 

Services concluded that the 2010 Projects would not cause actual emissions to increase. 

16. In addition to the foregoing assessment of actual emissions, Ameren also

documented an assessment of whether there was a reasonable possibility, within the meaning of 

the relevant rules, that the 2010 Projects would increase emissions from the unit.  The Missouri 

state permitting rules had changed in late 2009, requiring Missouri operators to perform in 

certain instances a numerical calculation of emissions, a requirement that had not applied under 

either the applicable state or federal regulations prior to that.  While we believed (see above) that 

no construction permit of any kind was required under the Missouri Construction Permitting 

Rule, and that the 2010 Projects were excluded from New Source Review permitting because 

they constituted routine maintenance repair and replacement, we nonetheless prepared a 

numerical calculation out of an abundance of caution.

17. To determine whether there was a reasonable possibility of an emissions increase

from the 2010 Outage, Environmental Services prepared a numerical emissions projection.   A 

true and correct copy of the results of that projection, titled “Rush Island Unit 2 – Spring 2010 

Outage – Reasonable Possibility Analysis Summary” is attached hereto as Attachment 1.  (The 

document attached as Attachment 1 is the summary or conclusion page of a much larger 

document containing all the details of Ameren’s analysis.  Ameren produced the entire analysis 

during discovery in this case, but given its volume has not attached it here.  Ameren stands ready 

to provide it to the Court upon request.) 

Case: 4:11-cv-00077-RWS   Doc. #:  568-1   Filed: 04/24/15   Page: 7 of 71 PageID #: 21468

SCHEDULE KRM-D2



- 7 -

18. Pursuant to 40 C.F.R. 52.21(b)(48) (as incorporated by reference in the Missouri

SIP at 10 C.S.R. 10-6.060(8)), Ameren first calculated Unit 2’s “baseline actual emissions” rate 

by taking the average annual rate from the 24-month period of April 2005 through March 2007. 

That rate was 14,288 tons per year.

19. Pursuant to 40 C.F.R. 52.21(b)(41)(i) (incorporated by reference in the Missouri

SIP at 10 C.S.R. 10-6.060(8)), Ameren then determined Unit 2’s “maximum annual rate” of 

future actual emissions in the five years following the date Unit 2 would resume regular 

operation after the 2010 Outage.  That maximum annual rate was 16,818.88 tons per year.  In 

Attachment 1, this is shown under the column labeled “Projected Actual Emissions (tons/year).” 

This calculation of emissions following the Projects did not yet account for causation, which the 

NSR regulations require be accounted for through application of the “capable of 

accommodating” provision.   

20. We did not believe that any relevant fugitive emissions were quantifiable, and so

did not project them according to 40 C.F.R. 52.21(b)(41)(ii)(b) (incorporated by reference in the 

Missouri SIP at 10 C.S.R. 10-6.060(8)).  Emissions associated with startups, shutdowns and 

malfunctions were included in the projection of the maximum annual rate of projected future 

emissions following the 2010 Outage.   

21. Finally, as required pursuant to the “capable of accommodating” provision

(sometimes called the demand growth provision), 40 C.F.R. 52.21(b)(41)(ii)(c) (as incorporated 

by reference in the Missouri SIP at 10 C.S.R. 10-6.060(8)), Ameren determined the amount of 

emissions following the 2010 Projects that was unrelated to the 2010 Projects.  We initially 

determined the amount of emissions that Unit 2 could have accommodated during the baseline 

period above and beyond those it actually emitted during the baseline period.  That amount was 

Case: 4:11-cv-00077-RWS   Doc. #:  568-1   Filed: 04/24/15   Page: 8 of 71 PageID #: 21469

SCHEDULE KRM-D2



- 8 -

3,275.11 tons per year.  In Attachment 1, this is shown under the column labeled “Capable of 

Accommodating Emissions (tons/year).”    

22. Ameren determined that additional amount of SO2 emissions (3,275 tons per year)

was unrelated to the Projects because it could have been emitted during the baseline period and 

was related to: (a) increased utilization due to increased market demand, up to a level not 

exceeding the unused capacity that actually was available during the baseline period; and/or (b) 

normal variations in hourly emissions rates due to a combination of factors unrelated to the 2010 

Projects, none of which were expected to affect hourly emissions rates. 

23. To determine the amount of emissions (if any) following the Projects that were

related to the Projects, Ameren then excluded (i.e., subtracted) a portion (2,531.15 tons per year, 

“Excluded Emissions” on Attachment 1) of the unrelated SO2 emissions from the difference 

between baseline emissions (14,287.73 tons per year) and the emissions following the Projects 

(16.818.88 tons per year).

24. The result of this calculation was zero, and is shown as the “Net Change” on

Attachment 1.  Stated mathematically:  16,818.88 minus 14,287.73 minus 2,531.15 equals 0.00, 

the emissions related to the Project.   (We did not subtract all 3,275.11 tons per year of unrelated 

emissions because that would have resulted in a negative number.)   

25. Because, after following the requirements of the regulation, any amount of

projected SO2 emission increase related to the 2010 Projects was less than the 40-ton 

significance threshold for SO2, Ameren determined that the 2010 Projects (and the 2010 Outage 

as a whole) would not cause a significant increase in emissions of SO2.

26. Pursuant to 40 C.F.R. 52.21(b)(41)(ii)(a) (incorporated by reference in the

Missouri SIP at 10 C.S.R. 10-6.060(8)), when determining the annual rate of “projected actual 
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emissions,” (as defined under 40 C.F.R. 52.21(b)(41)(i), Ameren considered all relevant 

information.  In addition to the considered judgment and expertise of Environmental Services, 

we relied (as described above) on the judgment and expertise of Ameren’s engineering 

personnel, performance engineering personnel, and Corporate Planning department, among 

others.  Ameren considered all relevant information regarding Unit 2’s historical operational 

data, Unit 2’s expected business activity and Ameren’s highest projections of business activity. 

Ameren also considered the amount of unused, but available generating capacity that was 

available to it during the baseline period, and which Unit 2 could have utilized had the market 

called upon it to do so.  Ameren also considered the normal variations in hourly emission rates 

that occur during the normal operations of Unit 2.   

27. Ameren retained records of this calculation.  Since well before the Projects  took

place, Ameren reports the SO2 emissions from both Rush Island units to EPA as part of its 

submission of CEMS data (see below). 

Rush Island Emissions and Generation Over Time 

28. Ameren’s Environmental Services Department plays a role in monitoring the

emissions of each of Ameren’s plants, including Rush Island.   

29. Rush Island’s Continuous Emissions Monitor Systems (CEMS) measure and

record emissions data on a continuous basis during Rush Island’s operations.  Ameren gathers 

that data and reports it to EPA.  EPA keeps this data in databases and publishes it on the internet, 

where it can be accessed by the general public.  The CEMS data contains multiple data points in 

addition to emissions, including gross generation.  I am familiar with CEMS Data and use it 

routinely in carrying out my job responsibilities. 

30. I reviewed the CEMS data for SO2 emissions, NOx emissions, and gross

generation over time.  As the below table demonstrates, compared to 1990 levels, Rush Island’s 
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annual emissions of SO2 in 2014 were just 39% of their 1990 levels, a decrease of over 27,500 

tons per year.   That decrease came about even though Rush Island’s annual generation of 

electricity has increased and is now 152% of their 1990 levels, an increase of over 3 gigawatt-

hours per year.    Likewise, Rush Island’s emissions of NOx are at just 28% of their 1995 levels, 

a decrease of nearly 9,000 tons per year.

Rush Island Generation and Emissions 1990-2014

Year Unit 1
Generation

Unit 1
SO2

Unit 1
NOx

Unit 2
Generation

Unit 2
SO2

Unit 2
NOx

(MWH) (TPY) (TPY) (MWH) (TPY) (TPY)
1990 2,786 21,343 3,101 23,609
1995 3,614 21,412 4,593 2,821 22,209 7,734
1996 3,401 13,225 4,077 3,917 14,044 3,922
1997 3,735 13,484 3,826 3,222 11,659 3,032
1998 3,936 13,485 3,396 4,281 13,924 3,710
1999 3,721 12,653 2,711 4,276 14,543 2,981
2000 4,228 13,643 2,801 4,107 13,257 2,589
2001 3,169 8,963 1,824 3,794 10,912 2,295
2002 4,426 12,744 2,092 3,506 10,511 1,900
2003 4,565 13,127 1,928 3,797 11,866 1,856
2004 3,916 11,725 1,602 3,995 11,193 1,665
2005 4,467 14,070 1,971 4,952 14,315 2,098
2006 4,613 14,584 1,991 4,638 14,090 1,976
2007 2,936 9,126 1,268 4,484 13,336 2,019
2008 4,794 15,492 2,086 4,456 14,102 2,106
2009 4,484 14,754 1,927 4,000 13,573 1,934
2010 4,506 14,964 1,935 3,360 11,103 1,449
2011 3,802 12,272 1,587 4,853 15,764 1,853
2012 4,455 10,642 1,549 4,097 9,780 1,405
2013 4,359 9,595 1,525 4,581 9,992 1,542
2014 4,161 8,846 1,456 4,171 8,598 1,394
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Rush Island Emissions Variations Over Time 

31. The amount of SO2 emitted at Rush Island varies significantly from year to year.

In my experience, such fluctuations are normal at coal-fired power plants and are caused by a 

variety of factors including variations in market demand.  I have reviewed the emissions data for 

Rush Island for the decade from 1996 to 2006.  I then determined the changes in emissions from 

year-to-year.  Below is an accurate summary of the amount of SO2 emitted at Rush Island from 

1996 to 2006. 

Rush Island SO2 Emissions Variations Over Time

Unit 1 Unit 2
Year SO2

Emissions
Change from
previous year

SO2

Emissions
Change from
previous year

1996 13,225 14,044
1997 13,484 259 11,659 2,385
1998 13,485 1 13,924 2,265
1999 12,653 832 14,543 619
2000 13,643 990 13,257 1,286
2001 8,963 4,680 10,912 2,345
2002 12,744 3,781 10,511 401
2003 13,127 383 11,866 1,355
2004 11,725 1,402 11,193 673
2005 14,070 2,345 14,315 3,122
2006 14,584 514 14,090 225

32. I reviewed the SO2 emissions data for Rush Island Unit 1 for 2007 to 2014.  I have

provided a chart of the SO2 emissions by year for the unit, below.  The data for 2007 only 

includes a partial year of service because the plant was not operating during the Spring 2007 

outage.  Annual emissions are now about 5,000 tons per year below their averages before the 

2007 Projects. 
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Unit 1 SO2 Emissions After the 2007 Projects 

SO2

Year (TPY)
2007 9,126
2008 15,492
2009 14,754
2010 14,964
2011 12,272
2012 10,642
2013 9,595
2014 8,846

33. I reviewed the SO2 emissions data for Rush Island Unit 2 for 2010 to 2014.  I have

provided a chart of the SO2 emissions by year for the unit, below.  The data for 2010 only 

includes a partial year of service because the plant was not operating during the Spring 2010 

outage.  As with Unit 1, annual emissions are now about 5,000 tons per year below their 

averages before the 2010 Projects. 

Unit 2 SO2 Emissions After the 2010 Projects 

SO2

Year (TPY)
2010 11,103
2011 15,764
2012 9,780
2013 9,992
2014 8,598

Title V 

34. Environmental Services is responsible for obtaining and securing the renewal of

Title V Permits for the Rush Island plant.  The applicable permit for the Rush Island units at the 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION  

UNITED STATES OF AMERICA, ) 
) 

 Plaintiff, ) 
) 

v. )
) 

AMEREN MISSOURI, ) 
) 

 Defendant. ) 
____________________________________) 

Case No. 4:11-CV-00077-RWS 

Judge Rodney W. Sippel 

DECLARATION OF DAVID BOLL 

I, David Boll, am over 18 years of age and make the following declaration pursuant to 18 

U.S.C. § 1746: 

1. I make this declaration on behalf of Ameren Missouri (“Ameren”) based on my

personal knowledge, and the records of Ameren or information available through employees of 

Ameren.  I am prepared to testify to the following facts if called as a witness. 

2. I have been employed by Ameren since 1981 and I currently hold the position of

Consulting Engineer in Ameren’s Environmental Project Engineering Department.  I received a 

B.S. in Mechanical Engineering from Washington University in St. Louis in 1981.  I am a 

licensed Professional Engineer in the States of Missouri and Illinois.   

3. My responsibilities during the time relevant to this case included justifying capital

projects; preparing documents associated with such justifications such as project justification and 

work order documents; assessing the impact of component replacements on the performance and 

operations of the unit; preparing requests for proposal to be let out for bids; and supervising the 

construction of capital projects, including the component replacements at issue in this case.   

Case: 4:11-cv-00077-RWS   Doc. #:  568-4   Filed: 04/24/15   Page: 2 of 11 PageID #: 21609

SCHEDULE KRM-D3



- 2 -

The Projects 

4. Ameren replaced portions of the reheater, economizer, lower slope and air

preheater components of Rush Island Unit 1 (the “2007 Projects”) during the outage that took 

place from approximately February to May, 2007.   

5. Ameren replaced portions of the reheater, economizer, and air preheater

components of Rush Island Unit 2 (the “2010 Projects”) during the outage that took place from 

approximately January to April, 2010.  

The Effect of the Projects on the Units’ Maximum Design Capacity  

6. I am familiar with the projects to replace the reheater, economizer, lower slope

and air heater components that occurred during Ameren’s planned unit outage at Rush Island 

Unit 1 from approximately February to May 2007 (the “2007 Projects”).  I am also familiar with 

the projects to replace the reheater, economizer and air heater components that occurred during 

Ameren’s planned unit outage at Rush Island Unit 2 from approximately January to April 2010 

(the “2010 Projects”). 

7. The nature of these component replacement projects is such that they would not

reasonably be expected to, and Ameren did not expect them to, increase the Unit’s maximum 

design capacity or maximum annual-rated capacity assuming continuous year-round operation 

(or, as the concept is expressed in the electric power industry, the Unit’s “maximum continuous 

rating.”)   Nor would they be expected to increase the Unit’s designed steam flow rating or 

designed heat input capacity. 

8. I have reviewed the actual effects of the Projects, and they did not actually

increase the Units’ maximum design capacity, maximum annual-rated capacity assuming 
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continuous year-round operation, or maximum continuous rating.  They did not increase the 

Unit’s designed steam flow rating or designed heat input capacity. 

The Scope of the 2007 and 2010 Outages 

9. Ameren conducted a planned unit outage at Rush Island Unit 1 from

approximately February to May 2007 (the “2007 Outage”).  During such outages, Ameren 

attempts to schedule as many activities as possible to be completed, in order to minimize overall 

unit downtime, and because such outages are generally planned to occur only once every six 

years.   During the 2007 Outage, Ameren conducted 93 discrete maintenance, repair and 

replacement projects at Unit 1.  Some of these other projects are of the same size and scope as 

the Projects at issue.  Ameren generally prepares a Post Outage Report detailing the work that is 

performed during an outage.  A true and correct copy of the 2007 Unit 1 Post Outage Report is 

attached hereto as Attachment 1.   

10. Of the 93 projects conducted during the 2007 Outage, I understand that only 4 are

at issue in this case:  the replacement of the reheater, economizer, lower slope and air heater 

components.  Moreover, in addition to these 93 projects, during the same 2007 Outage, Ameren 

performed innumerable tasks as part of the boiler overhaul, all designed to improve the long-

term reliability, availability, and efficiency of the boiler.  These tasks are not captured in detail in 

the Post Outage Report.   

11. Ameren conducted a planned unit outage at Rush Island Unit 2 from

approximately January to April 2010 (the “2010 Outage”).  During such outages, Ameren 

attempts to schedule as many activities as possible to be completed, in order to minimize overall 

unit downtime, and because such outages are generally planned to occur only once every six 

years.   During the 2010 Outage, Ameren conducted 108 discrete maintenance, repair and 
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replacement projects at Unit 2.  Some of these other projects are of the same size and scope as 

the Projects at issue.  Ameren generally prepares a Post Outage Report detailing the work that is 

performed during an outage.  A true and correct copy of the 2010 Unit 1 Post Outage Report is 

attached hereto as Attachment 2.   

12. Of the 108 projects conducted during the 2010 Outage, I understand that only 3

are at issue in this case:  the replacement of the reheater, economizer, and air heater components. 

Moreover, in addition to these 108 projects, during the same 2010 Outage, Ameren performed 

innumerable tasks as part of the boiler overhaul, all designed to improve the long-term reliability, 

availability, and efficiency of the boiler.  These tasks are not captured in detail in the Post 

Outage Report. 

The Expected Effect of the Projects on the Units’ Actual Post-Project Generation of 
Electricity 

13. In my experience, Ameren assesses the impact that a project is expected to have

on unit operations well before beginning construction, as part of its project planning and 

justification processes.  Consistent with its normal practice, Ameren assessed the impact of the 

2007 and 2010 Projects before beginning construction of those projects.  As one of the engineers 

who had responsibility for preparing the project justification documents for these Projects, I was 

one of several Ameren personnel who assessed these issues.  Typically, we assessed such issues 

together as a group, and reached a group consensus. 

14. Prior to the Projects, I had been involved with dozens of projects at Ameren’s

other plants that were similar in nature and scope to the Projects.  In particular, I had experience 

with reheater replacements at Labadie; economizer replacements at Labadie, Sioux and 
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Meramec; lower slope replacements at Labadie and air preheater replacements at Labadie and 

Meramec. 

15. In my experience, replacement activities such as the Projects do not cause the

unit’s generation to increase.  These are all like-kind replacements, substituting one component 

for another, sometimes with minor changes in design that made the units more efficient.  I 

understood that my colleagues at Ameren shared the same views.  

16. I expected that these replacement projects would improve the efficiency of the

units.  The economizer replacements were specified to be more efficient than the designs they 

replaced.  Moreover, by replacing the economizer and air preheater with new components with 

slightly changed designs that could better handle the low-sulfur coal that Rush Island was 

burning, the auxiliary power demands on the units would be reduced, making the units more 

efficient overall.   

17. I did not expect the Projects to increase the equivalent availability of the unit as

compared to the pre-project periods.  (Equivalent availability is a measure of the unit’s 

availability to operate and produce electricity.  It is a common metric for availability that is used 

throughout Ameren, and to my knowledge the electric utility industry.)  I understood that my 

colleagues at Ameren shared the same views. 

18. This is true for at least two reasons.  First, the equivalent availability of the Rush

Island units before these Projects was already exceptional – above 90% and at times reaching 

annual rates of 95% to 96%.  In my experience, it is unlikely for any coal-fired unit to achieve 

sustained equivalent availability above those levels.  Second, generating units are complex 

machines that consist of thousands of components, most of which can and do fail at some point. 

It is the combined operation of all of these component parts that determines the level of unit 
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availability. Based on decades of experience, I knew that these other components would

continue to fail, limiting the overall availability of the unit. I understood that my colleagues at

Ameren shared the same views.

19. I did not expect the Projects to increase the stated generating capability of the unit

as compared to the pre-project periods, other than by increasing the units' effrciency. When

ordering the components (reheater, lower slope, economizer, and air preheater) Ameren specified

that the new components have the same thermal performance as the old components, meaning

that the new components would not increase capability.

20. I am informed and believe that the documents set forth on Attachment 3 hereto,

and attached as exhibits to Ameren's various motions being filed contemporaneously, are copies

of Ameren's business records, made at or near the time of the occuffence of the matters set forth

by, or from information transmitted by, a person with knowledge of those matters, kept in the

course of regularly conducted activity, and made by the regularly conducted activity as a regular

practice.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 23,2015 ,r/"(
David Boll

-6-
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ATTACHMENT 1

  ATTACHMENT 
     REDACTED 

Case: 4:11-cv-00077-RWS   Doc. #:  568-4   Filed: 04/24/15   Page: 8 of 11 PageID #: 21615

SCHEDULE KRM-D3



ATTACHMENT 2

  ATTACHMENT 
    REDACTED 
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ATTACHMENT 3 
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Attachment 3 to the Declaration of David Boll 

Exhibits 

C1  Unit 1 RELS Project Justification Package, AM‐00072570 

C2  Unit 1 Air Preheater Project Justification Package, AM‐00072850 

C3  Unit 2 RELS Project Justification Package, AM‐00072829 

C4  Unit 2 Air Preheater Project Justification Package, AM‐00072906 

C5  Ameren 2005 Unit Capabilities Tables, AM‐00943285 

C6  Ameren 2006 Unit Capabilities Tables, AM‐00175922 

C7  Ameren 2009 Unit Capabilities Tables, AM‐00067238 
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25 is the defendant.
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Page 66

1 correct?
2 MR. HANSON:  Objection, lack of foundation,
3 document speaks for itself.
4 THE WITNESS:  This -- this would be -- yes,
5 the first place I would go if I was a source to look for
6 applicability of permitting.
7 BY MR. BONEBRAKE:
8 Q. And when you were a permit engineer and then a
9 manager in the construction permitting section, did you look
10 to the applicability section of the construction permitting
11 rules as a starting place to determine whether or not a
12 construction permit would be required?
13 A. Yes.
14 Q. And if you could turn with me to the
15 definition section, which is 6.020 and the definition of
16 modifications, which is in section capital M, item number 9
17 on page 11.  And is this the definition of a modification
18 that would trigger a construction permitting requirement
19 under the Missouri Construction Permitting Rules?
20 A. Yes, if that term modification is used in the
21 6.060, that's correct.
22 Q. And just to refresh your recollection, if we
23 go back to page 21, section 1(C), I believe the first
24 sentence in that section begins, no owner or operator shall
25 commence construction or modification.  Do you see that,

Page 67

1 ma'am?
2 A. Yes.
3 Q. So would it be correct, then, that for
4 purposes of that -- defining that term modification in
5 section 1(C), you would look to the definition on M9 on page
6 11?
7 MR. HANSON:  Objection, the document speaks
8 for itself.
9 THE WITNESS:  Yes.
10 BY MR. BONEBRAKE:
11 Q. And a modification as defined by the rules
12 provides as follows:  Any physical change or change in method
13 of operation of a source operation or tenant air pollution
14 control equipment which would cause an increase in potential
15 emissions of any air pollutant emitted by the source
16 operation.
17 Now, are potential emissions also defined in
18 the rule?
19 MR. HANSON:  Objection, same objection.
20 BY MR. BONEBRAKE:
21 Q. And I can give you a shortcut to page 13.
22 A. I was going to say in 1996, it should.
23 Q. Section P, 18.
24 A. Yes.
25 Q. Is that the definition of potential emissions

Page 68

1 that's used for purposes of defining -- determining whether
2 or not a modification would be expected to occur?
3 MR. HANSON:  Same objection.
4 THE WITNESS:  Eighteen is the definition of
5 potential to emit, yes.
6 BY MR. BONEBRAKE:
7 Q. So would that be the definition that a permit
8 engineer or permit manager at MDNR would use to determine
9 whether a modification would be expected to occur that would
10 trigger a construction permit requirement?
11 A. It would be the definition we would use to
12 define what the potential emissions of the source are.  And
13 that is one piece of the modification, yes.
14 Q. And when you say "one piece of the
15 modification," what do you mean?
16 A. Well, it says any physical change or change in
17 method of operation, so you need to determine that first and
18 then go to the potential emissions.  It's all tied together.
19 Q. Okay.  So MDNR first needs to determine
20 whether or not there's a physical or operational change; is
21 that correct?
22 A. Yes.
23 Q. And -- and assuming the answer is yes, it then
24 would need to determine whether that physical or operational
25 change would cause an increase in potential emissions; is
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1 that correct?
2 A. Yes.
3 Q. And those things must be true in order for
4 there to be a modification of an existing source that
5 requires a construction permit.  Is that also true?
6 MR. HANSON:  Objection, the document speaks
7 for itself.
8 THE WITNESS:  Let me read the definition of
9 modification again.  So yes.
10 BY MR. BONEBRAKE:
11 Q. And the term potential emit indicates that the
12 potential emissions of the unit are the emissions operating
13 at full capacity every hour of every day of year; is that
14 correct?
15 MR. HANSON:  Same objection.
16 THE WITNESS:  Yes, the potential emissions is
17 defined as continuous operation.
18 BY MR. BONEBRAKE:
19 Q. At maximum capacity?
20 A. Yes.
21 Q. And so the concept of changes in utilization
22 are really irrelevant for that definition, right, because the
23 definition assumes constant utilization at full capacity; is
24 that right?
25 MR. HANSON:  Objection, vague and ambiguous.
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1 THE WITNESS:  Yeah, I'm not understanding the
2 question.  The -- could you repeat that?
3 BY MR. BONEBRAKE:
4 Q. Sure.  I think we talked about the fact that
5 the concept of potential emissions assumes utilization at
6 full capacity every day, every hour, in a year; right?
7 A. Yes.
8 Q. So if you're looking at changes in potential
9 emissions, whether or not the facility would change its
10 utilization, in fact, is irrelevant because the definition
11 assumes you're running all out all the time?
12 MR. HANSON:  Vague and ambiguous, lack of
13 foundation, objection.
14 THE WITNESS:  The -- when we calculate
15 potential emissions, we need to calculate the potential based
16 on the operation that's occurring.
17 BY MR. BONEBRAKE:
18 Q. Uh-huh.
19 A. So yes, the potential emissions of that
20 particular project we will review.  So if that project
21 operated this certain way, that's the potential emission
22 calculations that we would review.  So I'm not understand --
23 understanding the semantics, I guess.
24 Q. Well, when MDNR makes a determination of -- of
25 potential emissions, does it consider the source's actual
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1 anticipated utilization or does it simply assume maximum
2 utilization?
3 A. We would calculate the maximum potential of --
4 of the operation that is presented to us.  I'm not
5 understanding.
6 Q. Okay.  Well, if the source -- if the source
7 wasn't willing to take a synthetic minor limitation --
8 A. Right.
9 Q. -- you, in making a potential to emit
10 determination, you would not consider actual plant
11 utilization, you would assume maximum utilization every day
12 of the year; right?
13 A. Yeah.
14 MR. HANSON:  Objection, lack of foundation,
15 vague and ambiguous.
16 BY MR. BONEBRAKE:
17 Q. I'm sorry, what was your answer?
18 A. Yes, I mean, the potential emissions is just
19 that.  It's the potential -- the maximum amount possible that
20 they could emit with that equipment without any conditions.
21 Q. And -- and when we go back to the definition
22 of the term modification, it talks about any physical change
23 or change in method of operation and it goes on to say which
24 would cause an increase in potential emissions.
25 A. Uh-huh.
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1 Q. So under MDNR's construction permit rules to
2 determine whether a modification would occur, was MDNR then
3 looking to determine whether a proposed activity at an
4 existing source would change the potential to emit of that
5 source?
6                MR. HANSON:  Objection, lack of foundation.
7                THE WITNESS:  I'm not understanding the
8 direction of the question, if you could rephrase.
9 BY MR. BONEBRAKE:
10 Q. Okay.  We'll try again.
11 A. Okay.
12 Q. The definition of modification uses the words
13 which would cause an increase in potential emissions.
14 A. Right.
15 Q. Right?
16 A. Yes.
17 Q. That suggests to me that when MDNR makes a
18 determination of whether a modification would be expected to
19 occur, it is looking at whether the physical or operational
20 change causes the potential emissions of the emission unit at
21 issue to change.  Is that your understanding as well?
22 A. I would phrase it as we are looking at any
23 modification that is going to increase emissions.  And the
24 source would be providing that information to us, that they
25 are going to change this equipment, change this method of
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1 operation and in doing so, this is the change of emissions
2 that we anticipate.  That's how I would phrase that.  I don't
3 know if that answered your question or not.
4 Q. Well, the definition of modification refers
5 specifically to potential emissions; correct?
6 A. Yes.
7 Q. So when we're looking at whether emissions are
8 going to change, as you put it, isn't the rule directing MDNR
9 and sources to look at whether there's going to be a change
10 in potential emissions?
11 A. Yes, that's -- definition of modification does
12 state potential emission.
13 Q. And so when MDNR made applicability
14 determinations under this rule, was it looking at changes in
15 potential emissions, if any, of an emission unit?
16 MR. HANSON:  Objection, lack of foundation.
17 THE WITNESS:  Based on the definition, we
18 would look at the increase in potential emissions, yes.
19 BY MR. BONEBRAKE:
20 Q. And is that consistent with your understanding
21 of MDNR's actual applicability determination practice from
22 the mid-1990s up until the reform rule changes which you
23 mentioned earlier were adopted?
24 A. Right.
25 MR. HANSON:  Objection, vague and ambiguous.
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Page 74

1                THE WITNESS:  That would fit my understanding
2 of -- of what we did and that we would look at a project that
3 was submitted to us as a modification and look at the
4 increase in potential emissions, yes.
5 BY MR. BONEBRAKE:
6 Q. Okay.  So if there were a physical or
7 operational change, but that physical or operational change
8 would not be expected to change the emission unit's potential
9 to emit, there would be no modification --
10                MR. HANSON:  Objection, lack of foundation.
11 BY MR. BONEBRAKE:
12 Q. -- correct?
13 A. I would -- it -- I would need to look at a
14 specific case for that, but in general, that would fit the
15 definition of modification, yes.  But it's hard to say that
16 that would apply in every case without looking at a case by
17 case example.
18 Q. I'll have a few for you.
19 A. I'm sure you will.
20 Q. And absent a modification, there's no
21 construction permit requirement, I think we talked about that
22 before, but that's correct as well; is it not?
23 A. Yes.
24 Q. Is it -- is it true that the potential
25 emissions of a unit can change in only one of two ways;
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1 either an increase in design production capacity or a change
2 in the emission rate?
3 A. The potential emissions of the entire
4 installation or just a --
5 Q. Of the emission unit is where I'm focused.
6 A. Of the emission unit?  There is one other
7 situation that would come to mind and we refer to that as a
8 removal of a bottleneck.  So if you have a piece of equipment
9 that has a maximum amount of design rate but is limited lower
10 than their maximum design rate by a previous piece of
11 equipment and then you remove that piece of equipment and so
12 the bottleneck is gone, that could also increase potential
13 emissions.
14 Q. Okay.  So those are the three scenarios in
15 which the potential emissions of an emission unit could
16 change?
17 A. Those are the most common.
18 Q. Okay.  But otherwise, changes to an existing
19 emission unit that do not eliminate a bottleneck, do not
20 change emission rate and do not change production capacity,
21 don't change the potential to emit of the emission unit; is
22 that correct?
23 MR. HANSON:  Objection, compound, lack of
24 foundation.
25 THE WITNESS:  I would say that covers most of
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1 the situations, but there are a lot of specifics that I may
2 not be thinking of that -- that could.  So it -- everything
3 is case by case in our world.
4 BY MR. BONEBRAKE:
5 Q. Uh-huh.  Well, can you think of any others
6 than those three?
7 A. Well, what you state like I can think of if
8 you change the type of fuel, and I don't know if that fits in
9 one of your categories.
10 Q. Emission rates was one of my categories.
11 A. Yeah, so that would probably fall into that.
12 Q. Let me go back to the manual, which we had
13 marked earlier as Exhibit No. 5.  And if I could turn your
14 attention to page 20 of that manual, it's internal 20 of 53
15 page marking.
16 A. Okay.
17 Q. And I think we determined earlier that this
18 was the August 7, 2000 revised version of this -- of this
19 manual; is that correct?
20 A. Yes.  It appears to be the case.
21 Q. All right.  And does figure 3, applicability
22 flowchart, does that -- does that provide an indication of
23 how construction permit applicability is to be determined?
24 A. This is one version of many flowcharts created
25 to try and explain the applicability process in permitting,
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1 yes.
2 Q. Okay.  The first -- is the first step to find
3 the existing installation potential emissions?
4 A. That's correct.
5 Q. And the installation, is that MDNR's version
6 of the -- the word "source?"
7 A. I don't know the definition of source, but the
8 definition of installation for MDNR is the -- it encompasses
9 the entire plant, if you will.
10 Q. So when we talked earlier about whether or not
11 a facility was a major source, it would be -- at MDNR, the
12 question would be whether the installation was major; is that
13 correct?
14 A. Yes, our regs use the term installation.
15 Q. So installation would include all emission
16 units at a given facility?
17 A. That's correct.
18 Q. And then the second step in the applicability
19 determination flowchart is to calculate the potential
20 emissions of the project; is that correct?
21 A. Yes.
22 Q. And as referred to I think in this document is
23 capital P small c?
24 A. Uh-huh.
25 COURT REPORTER:  Is that a yes?
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1 signed this letter, would that have been an inquiry you would
2 have expected MDNR to make of a source proposing this kind of
3 project?
4 A. Not necessarily.  If the project engineer did
5 not find that relevant to the determination, no, she would
6 not have asked that.
7 Q. And there's nothing in the file, is there,
8 that indicates that the project engineer thought that was
9 relevant?
10 A. I'm not seeing that.
11 MR. HANSON:  Objection, the document speaks
12 for itself.
13 BY MR. BONEBRAKE:
14 Q. About halfway down the first page of your
15 letter, there's a -- there's a letter to reconstruction.  Do
16 you see that?
17 A. Yes.
18 Q. Is that an NSPS concept?
19 A. Yes.
20 Q. That's capital N-S-P-S.  Is the concept of
21 reconstruction relevant for construction permitting
22 applicability assessments?
23                MR. HANSON:  Objection, vague and ambiguous.
24 Also vague as to time.
25                THE WITNESS:  Well, it was part of the
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1 determination in this letter that it was not reconstruction
2 and therefore no construction permit is required.  So it is
3 relevant in this situation.
4 BY MR. BONEBRAKE:
5 Q. Do you know if -- if the NSPS program has any
6 permitting requirement?
7 A. The NSPS --
8 MR. HANSON:  Objection, outside the scope.
9 THE WITNESS:  The NSPS program, if you will,
10 is just different sets of rules and standards that sources
11 have to comply with.  It has a role in permitting, but your
12 question is does it require a permit?
13 BY MR. BONEBRAKE:
14 Q. Correct, when triggered.
15 MR. HANSON:  Same objection.
16 THE WITNESS:  Not necessarily.  It would be
17 case by case.  The new source -- the new source performance
18 standard is not going to trigger a permit by itself, so.
19 BY MR. BONEBRAKE:
20 Q. Okay.  All right.  And then the next paragraph
21 after the quote of reconstruction, I'd like to talk about
22 that paragraph --
23 A. Okay.
24 Q. -- a little bit.  The second sentence in that
25 paragraph reads, since there will be no increase in the
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1 potential to emit, according to the applicant, the change
2 cannot be considered a modification per Missouri state rule.
3 Do you see that?
4 A. Yes.
5 Q. And the Missouri state rule that you are
6 referencing in your letter here is 10 CSR 10-6.060; is that
7 correct?  And you can see --
8 A. The particular state rule --
9 Q. Just point you to the first paragraph as well,
10 if that's helpful for you.
11 A. Right, the -- I mean, the answer's yes, but
12 because the definition of modification is technically in
13 6.020, but yes, the 6.060 is the permit rule.
14 Q. So in your letter, then, you were -- you were
15 finding, you were making a determination -- strike that.
16 In this MDNR letter signed by you, MDNR was
17 making a determination that the replacement of cyclone
18 burners would not be a modification under Missouri's
19 construction permitting rules, correct?
20 A. That's correct.
21 Q. And that would mean there was no permit --
22 construction permit of any kind required for this project,
23 including no PSD permit; is that correct?
24 A. That is the determination made at this time.
25 Q. Okay.  And the sentence that I just read
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1 refers to the fact that there will be no increase in the
2 potential to emit.  Do you see that?
3 A. Yes.
4 Q. And is it correct, then, that MDNR was looking
5 for applicability review purposes at whether the proposed
6 cyclone burner project would change the potential to emit of
7 the emission units effected by the cyclone burner project?
8 A. Yes.
9 Q. And in this case, MDNR found that the proposed
10 replacement of cyclone burners would not change the potential
11 to emit of Units 1 and 2 at the Thompson -- at the Thomas
12 Hill plant; is that correct?
13 A. There was no increase in the potential
14 emissions, that is correct.
15 Q. And as we discussed earlier in connection with
16 the -- the rule, when there is no increase in the potential
17 to emit of the emission unit, there is no modification under
18 Missouri's construction permitting rules; is that correct?
19 A. Yes.
20 Q. And do you know in reference to the -- the
21 phrase "increase in the potential to emit," whether MDNR was
22 looking at the annual potential to emit of Units 1 and 2 at
23 the Thomas Hill plant?
24 MR. HANSON:  Objection, vague and ambiguous.
25 THE WITNESS:  It looks like it was the -- yes,
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

DEPUTY ADMINISTRATOR 

Subject: National Program Manager$ Guidance-- 
Supplement 

From: 

To: Regional Administrators 
St& Environmental Cornmisdoners 

We need to accelerate the pace of environmental protection. In order to do that, 
we musr achieve substantial emission reductions from the U.S. coal-fired power sector. 
Since the 1990s the Agency &as worked on a comprehensive strategy to reduce these 
emissions. That strategy is worlcing: power saclor air emissions are regulated more 
strictly now ihan ever before, producing significant environmental benefits for the 
American people. 

Over the past few years, EPA has accelerated progress in improving air quality 
though targeted enforcement and agg-essive- rulemakings. For instance, substantial 
financial and human resources have been dedicated la our power plant enforcement 
initiative. 'In addition, since May 2004, EPA promulgated two rules that will significantly 
reduce coal-fired power plant emissions: the Clean Air Interstate Rule (CAB) and the 
Clean Air Visjbil~ty rule. CAR will reduce ernissrons in the eastern US. by 
approximately 70 percent, resulting in $85 bil1.1on to $100 bxllion in health benefits. In 
addition, Clean Air Visibility rule controls will result in annual estimated NOx reductions 
of about 600,000 tons, and emission redwtions for 502 of approximately 400,000 tons 
annually, 

These rulemakings, particufarly CAD?,, will reduce powerplmt emissions deeper, 
faster, and more efficiently tltan would be achieved by contin,uing costly and ~mcertain 
litigation in casc-by-case enforcement actions of existing NSR regulations. CAIR offers 
a more comprehensive approach, resulting in more significant and more certain emissions 
reductions and greater environmental benefits. 

Internet Address (URL) 4 http://www.epa.g&v 
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Consequently, it is time to update the agency's coal-fired NSR enhrcement 
strategy. I have asked EPA's Office of Enforcement and Compljance Asswanct: (OECA) 
to modify the FY 2005 to 2007 National Program Managers Guidance and refocus its 
resources 017 other areas that will likely produce simi ficant environmental benefits. EPA 
should continue, to pursue existing filed utility cases and those matters in ongoing 
negotiations. In deciding which additional cases to pursue, it is appropxiate to focus on 
those that would violale our NSR refonn rules and our latest NSR utility propmal, which 
the Agency is releasing today. 

If adopted, this proposed rule would make the NSR applicability test for coal- 
fired power plants very similar to the existing New Source Performance Standards 
applicability test (i.e., a maximum achievable hourly test). This proposed rule would 
continue the agency's efforts to improve the NSR program in ways that reduce the 
prospect of litigation, and instead encourage installation of new, innovative techobgies 
that promote energy efficiency and reliability. 
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Bob Holdm, Gove¡oor . Sæphen M. Malfood, Direcro¡

M¡. Charles S. Me¿ns, P.E.
Manager, Environmental Services
Associated ElecEic Cooperative, Inc.
2814 S. Golden
P.O. Box 754

OF NATURAL RESOURCES
wv.dnr.sutc,mo-re

RECEIVED
lvlAY 1 I 2003

AECI
ENoINEEHNoãôPEn¡r¡o¡rv

Springfield, MO 658014754

RE: New Source Review Permit Application - hoject Number: 200344-049
Inst¿llation ID Number: 175-0001

Dea¡ Mr. Means:

This letter is in response to youf inquiry as to the need of a permit for the re,placement of the front half of
tbe Thomas Hill Unit 3 boiler floor. According to your letter, Unit 3 is experiencing excessive slag build-

up in the boiler'. Large pieces of ba¡dened slag have broken from the fumace section and fallear to the

boiler noor. The impact oflhese repeated slag falls over time has caused premature ¿lam¿ge to the inclined

sections of the boiler floor. It is AECI's position that the impacts of the slag falls are causing operational

problems and poses safety problems.

In an attempt to recti$ the problem, AECI is proposing the replacement of the membrane of tubes located

on the stopé of the boler bottom. The new bõiler tubes will have walls that are approximately an eighth of
an inch thicker. The water flow inside the tubes should not change since the inside diameter of the tubes

will not be altered- The new tub€s will not result in an íncrease in utilization of the boiler'

In addition to the new tubes, beam supports (cn¡sh tub€s) will be added between the new membrane of

bottom boiler tubes and the structural-suppon beams. These crush tr¡bes will absorb the impact of any slag

falls rather thar riâmâge occurring to the snuctural support beams. The crush tub€s will need to be

rcplaced over tíme.

Before determining whether a permit is neede( an æsesment has to be made of whethø the project

would constitute reconstruction of the boiler. Reconstruction is defrned in l0 CSR 10{'020 (2)@)2 as:

'Where the fixed capital cost of the new components exceeds fifty percent (5070) of the fixed

capital cost of a comparable e,ntireþ new source of operation or installation. . .

The fixed capital costof the project is estimated to b€ $1,790,049. The fixed capital cost of a new

comparable Uollo øtn fooo¿utit* is estinated at $250,000,000. Based upon these numbers, the cost of

the new pfoject is less tlan fiffy percent (50%) of the cost of an entirety new boiler.

'##þ"4,;r t t J<rË*2\gÐtrùg
&*nuffir-"ø

Integrity ønd occclhnce in eucrything wt do
ãw

94HPF

AM-00025865-MDNR
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Mr. Cha¡les S. Means, P.E.
Page Two

In sumraary, the replacement of the membrane water tubes and the installation of crush tubes are necessary
in an attelnpt to stave offpossible safety issues and equipme.lt damage due the slag falling to the boiler
botto¡a.. AECI will only be replacing only the waûet tubes that a¡e being <iam¿ged by the slag falls, and not
all of the water tubes in the boiler. The project will not result in an increase in emission, increase in
utilization of the boiler, and does not constitute reconstuction. Thus, no consfuction permit is reopired
from the Missouri Ai¡ Pollution Control Progran. By copy of this letter ard attachments, we are informing
U.S. EPA of ou¡ determination.

A copy of this letter should be kept with the unit and be made available to Deparhent of Natural
Resources' persomel upon verbal requesl

if you have any questions regarding this determination, please contact Kmdall Hale at the Air pollution
l-nnfrnl Þrnmm D l.l Þ^- 111 l^æ*^- rr:&, lf:^^^.-J ¿E1^^ --¡¡vór@'¡'v.!v^¡¡vrJçrlçrùvuvrrJrlYlròù{Jr.uLvJtvL ulyuuuraypnollg()/J/ /)l-4õI/.
Thank you for your time and cooperation.

Sincerely,

LPROGRAM

RER:KhI

c: Northeast Regional Office
Jon Knodel EPA
PAMS File 2003-04449

Enclosu¡es

RandyE.

AM-00025866-MDNR
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

NASHl'<GTO" D: 2~460 

Hr. John W. Boston 
Vic:• President 

OCT I 4 19313 

Wisconsin !lec:tric: Power Company 
Post Office Box ,046 
Milwaukee, Wisconsin 5,301 

Dear Hr. Boston: 

As you requested in our meetinq on Septeml)er 15, 1988, I 
have made final determination• reqardinq the applicability of the 
Clean Air Act's New Source Performance Standard• (NSPS) and 
Prevention of Significant Deterioration (PSD) requirement• to the 
proposed life extension project at the Port Washington steaa 
electric: generatinq station, which is owned and operated by 
Wisconsin !lec:tric: Power Company (WEPCO). ror the reasons 
discussed below, I have determined that, as proposed, the 
renovations at Port Waahinqton are aul>ject to both PSD and NSPS 
requirements. However, IPA remains willinq to work with you 
reqardinq methods of compliance. As we have discussed, one 
alternative would be to reconfiqure the project such that no 
emissions increases would occur. My staff is ready to meet with 
you to_diac:uaa th••• matters at any time. 

I . BACJtGllOUND 

on Septeml)er ll, 1988, David Jtee, Director, Air and 
Radiation Division, IPA lleqion V, wrote you reqardinq PSD and 
NSPS coveraqe of the Port Washington renovations. !ncloeed with 
that letter was a me■orandua dated Septe■oer 9, 1988 fro■ Don ll. 
Clay, Acting Assistant Administrator, addressing the backqround 
of the Port Washington project, and analysing at some lenqth the 
relevant interpretative issues .. ror purpo••• of brevity, I will 
not repeat that material here, but rather incorporate it by 
reference. 

The Septe■oer documents concluded that the life extension 
project,•• proposed, likely would be aul>ject to PSD and NSPS 
requirements. However, SPA also stated that final applicability 
determinations could not be provided at that time in the absence 
of certain factual information. In our aul>aequent meeting you 
requested that SPA furnish final deter■inationa, and aqreed to 
provide the necessary additional information. You also asked EPA 
to reconsider certain of the conclusions in Don Clay's 
memorandum. Th••• matters are discussed below. 
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II. FINAL OBT!RMINATIONS 

Your staff has responded to our requests for additional 
information, and I want to thank you for WEPCO's continuad 
cooperation in doing so. Based on this, and the other 
information in EPA's files, I now make the following final 
determinations: 

{l) The life extension project, as proposed, will render 
WEPCO's Port Washington plant subject to the PSD requirements of 
Part C of the Clean Air Act•• a major modification within the 
meaning of the Act and the EPA regulations at 40 c.r.a. I 52.21. 

(2) The proposed life extension project will render each of 
the five steam generating units at the Port Washington plant 
subject to the NSPS requirements of section 111 of the Clean Air 
Act as a modification within the meaning of the Act and the !PA 
regulations at 40 c.r.a. Part 60. 

In reconsidering the memorandwa and letter of Septellber 9 
and 12, I have taken a careful look at the issues you raised in 
our meeting: whether the renovations are routine: whether !PA 
ha• treated similar projects in a different fashion; and whether 
there would be an emission• increase due to a physical or 
operational change. However, I find no reason to depart from the 
reasoning of the Septellber documents. Accordingly, I conclude 
that WBPCO'• life extension project, if carried out a• proposed, 
will involve a suastantial and non-routine renewal of the Port 
Washington faciliti•• that will significantly increase both 
hourly maximum and annual emiasiona of air pollutant■. 

Specifically, regarding the nature of the proposed work at 
Port Washington, I find that th••• renovation• constitute 
physical change■ for PSD purpo••• within the meaning of 40 c.r.a. 
I 52.21(b)(2l(i), and physical and operational changes for NSPS 
purpo••• within the meaning of 40 C.P.a. I 60.14(a). I find 
further that th••• changes do not come within the PSD and NSPS 
exclusions for routine maintenance, repair, and replacement, nor 
the exclusion• for increase• in production rate or hours of 
operation. (See 40 C.P.a. II 52.21(bl(2l(iii) and 60.14(e)). 

Regarding the e■issiona changes fro■ the life extension 
project, based upon the emission■ data and certain factual 
a■aertion• auamitted b7 WBPCO, I find that the Port Washington 
renovation• will reault in a significant net increase in 
emissions of several pollutants for PSD purpo••• within the 
meaning of 40 c.r.a. I 52.21(bl (2) {i), {bl (3), and (bl (21). I 
find further that the renovations will result in an increase in 
the emission rate of several pollutants at each of units 1-5 for 
NSPS purpo■•• within the meaning of ,o c.r.a. I 60.14(al and {bl. 
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Enclo■ure■ A and B detail th• emissions change■ underlying 
these finding■ for PSD and NSPS purposes. As indicated above, 
EPA's calculations and determinations are based on data supplied 
by WEPCO. We will use the data in Enclosures A and Bin the 
event you would like to work with us to establish an acceptable 
arrangement for satisfying PSD and NSPS requirements through the 
addition or enhancement of pollution control equipment, physical 
capacity re■trictions, or, in the case of PSD, federally 
enforceable limitations on potential emissions. 

III. DISCUSSION 

As you requested, I have reconsidered the question 
of whether the physical and operational changes at Port 
Wa■hington are routine, whether applying PSD and NSPS here would 
be inequitable in light of EPA'• past treatment of renovation 
projects, and whether the renovations will result in emissions 
increases. Th••• matters are addressed below, as is EPA' ■ 
reasoning with respect to the baseline■ for calculating the PSD 
and NSPS emi■■ion■ increa■•• reflected in lnclo■ur•• A and 8. 

Regarding the que■tion of routin•n•••• the renovation■ 
involve the replacement of ■team drums, air heaters, and other 
major components that are integral to the continued operation of 
the ■ource. The work will not ■imply maintain the facilities in 
their current state, but rather will ■iqnificantly enhance their 
pre■ent efficiency and capacity, and ■ul:lstantially extend their 
u■eful economic life. In addition, the work called for here is 
rarely, if ever, performed. Moreover, this work is co■tly, both 
in relative and absolute terms. Based on th••• and other 
factor■, I reaffirm Don Clay's findings on the non-routine 
character of the Port Washington changes. The Septem.ber 9 
memorandum contains a complete discussion of IPA'• reasoning on 
this i ■sue. 

On the related equity question, I find no inconsistency here 
with IPA'• prior determinations regarding routine and non-routine 
changes. I note initially that PSD and NSPS applicability 
determinations are -d• on a case-by-case basis. Thus, it is 
very difficult to analogize to other projects, which almost 
inevitably present significant factual difference■ . 
Nevertheless, my ■taff has reviewed the additional material you 
submitted on Septem.ber 19, and Septem.ber 27, 1988 regarding 
certain other renovation projects, and has informally surveyed 
EPA Regional Offices and ■tate agencies. 

I have concluded that none of the four ■team drum 
replacements identified in your Septem.ber 19 ■w,mi■sion are 
sufficiently similar to th• Port Washington project to support 
determination■ of nonapplicability in this matter. The Carolina 
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Power and Light ca•• involved a faulty steam drum replaced prior 
to the initial start-up of a new unit, and would not have 
increased emission• for PSO or NSPS purpose•. The Great Western 
Sugar example did not involve a utility boiler, and wae too small 
to be affected by NSPS. The A•hland Oil facility wae not at a 
utility, involved a waete heat boiler that wa• not foseil-fuel 
fired, and hence, wa• not an emiseion• unit subject to PSO or 
NSPS. The Algoma Steel Co. facility wa• not a utility boiler, 
and not located in the United Stat••· 

In addition, the informal survey conducted by the Office of 
Air and Radiation di•cloeed no cloeely analogou• ca••• that were 
ever reviewed by IPA headquarter• for purpo••• of PSO or NSPS 
applicability. In particular, IPA found n.o example• of steam 
drum replacement at aged electric generating faciliti••· 
Moreover, IPA could find no example• in which the Agency had 
analyzed and is•u•d an applicability determination for a "life 
ext•n•ion project" for any category of major eource. Regarding 
the four utility project• identified in your September ~7 
submis•ion, I note that they do not involve •t•- drwa 
replacement. In addition, permit application• were not eubmitted 
to the state agenci•• for the Ouke Power and Texa• Utiliti•• 
project• you cite. Con•equently, they were not reviewed by any 
air pollution control agency. The Cincinnati Ga• and Electric 
project waa reviewed by the atate, but not IPA. The atate 
deter111ined, and IPA Region II concurred, that the Hydraco 
Bnterpri••• project waa not eubject to PSD baaed on• net 
deer•••• in emiaaiona of all pollutant■. Our infor111al eurvey and 
review of the project■ you identified reveal that major 
conatruction activitiea undertaken by utilitiea that may be 
eubject to Clean Air Act requirement• have not been brought to 
the attention of IPA. The Agency ia conaidering what etepe may 
be neceeeary to addr••• thia eituation. 

IPA haa diacovered only two etate agency determination■ 
addr•••ing life extenaion queationa in a manner poaaibly 
incon•ietent with IPA'• analyaia of the Port Vaahington project. 
Th••• instance■, wbich apparently were not brought to IPA'• 
attention prior to tbe •tate•• determination, do not create an 
inequity that would justify a different concluaion by IPA in this 
c•••· 

A• to the qua•tion of emieeiona incr••••• at Port 
Waehington, I believe that IPA haa properly interpreted th• PSO 
and NSPS regulations•• applying to incr••••• in emi•aiona due to 
incr•••e• in hour• of operation or production rate, where, aa 
here, such operational or production incr••••• are cloaely 
related to phyaical or operational changes. A contrary 
interpretation would allow even maaaive emiaaiona increaaea 
st•-ing from eignificant new capital inveatment -- •• 
distinguished from routine fluctuation■ in the buaines• cycle 
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to escape scrutiny under the Clean Air Act simply because the new 
investment did not involve an inherently more polluting 
production process. I do not believe that Congress intended such 
a result. 

I would like to point out that the figures on emissions 
increases in Enclosures A and 8 reflect my conclusions regarding 
the proper points in time from which to calculate emissions 
changes. For PSD, I have determined under 40 c.P.R. I 
52.2l(b) (21) (ii) that the two-yecr period of 1983 and 1984 -
prior to the source curtailments due to discovery of cracks in 
the rear steam drum■ -- are more representative of normal source 
operation• than the moat recent two-year period. Thia conclusion 
is appropriate in light of WBPCO's historical operations. 

Aa to NSPS, there ia no "repreaentative emiaaiona" concept 
under that program. Rather, under the circumatanc•• preaented by 
this ca••• the baaeline emiaaion rates for unit• 1-5 are 
determined by hourly maximum capacity juat prior to the 
renovation■. At thi• time, BPA ia relying on the actual 
operating data you sul)mitted to determine current maximum 
capacity. Although IPA ia certainly open to further diacuaaion 
on thia point, the information contained in your Septeml)er 27 and 
October 11, 1988 aubaiaaiona i• inadequate to aupport WIPCO's 
aaaertion• that higher-than-actual capaciti•• could be achieved 
on an economically auatainable baaia. Por example, you indicate 
that operation at higher level• at unit• 1-C "could increase 
equipment deterioration thua cauaing further d .. age." Regarding 
Unit 5, you atate that "safety concern•• dictated the decision to 
shut down that unit. Baaed on thi• information, we are unable to 
rely on WBPCO'• statement■ as to maximum "achieval)le" capacity in 
determining the e■iasions changes at each of th••• unit■. Thua, 
for ex .. ple, in the case of unit 5, the current capacity must be 
regarded as zero. 

IV. CONCLUSION 

In adopting the PSD and NSPS proqr-•, Congre•• intended to 
addr••• the type of long-term capital inveat■ent• in pollution
emitting facilities at iasue in the Port Vaahinqton life 
extension project. Tilus, as propoaed, th••• renovation• would be 
subject to the requirement• of both progr-•. However, aa 
indicated above, my ataff remain• ready to work cloaely with 
WIPCO to discus• apecific pollution control equipment and 
permitting meaaur•• that would minimize the coat to VIPCO of 
complying with the requirement• of the Clean Air Act. I have 
asked Don Clay to work with you in aeeking a final reaolution of 
the compliance isauea by Deceml)er 1. 
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Again, thank you !or your cooperation in this matter. 

~incerely, 
. ....... 
~ ~c;. @t--

I.ee M. Thomas 

Enclosure• 

cc: Senator Robert w. Kasten, Jr. 
Representative r. Jam•• Sensenbrenner, Jr. 
Don Clay. !PA (AHJl-445) 
David Kee, Air, Radiation Div., Region V 
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Enclosure A 

PSO Applicability 

Port Waahinqton Power Plant ~enovation Project 

(all emissions calculations are in tons per year) 

Actual N'et 
Emission• Potential Emissions 

Pollutant ea11lin1 (l} tmi:sions ( 2) rncr,111 

Total suspended l70 283 ( 3) l08 
particulate 

sulfur dioxide 24,236 52,62l (3) 28,385 

N'itrogen oxide• 2,99l 8,201 5,210 

Carbon monoxide 144 397 253 

·Hydrocarbon l7 47 30 

Berylliwa 0.0016 0.005 0.0034 

Fluorides 38 98 60 

N'OTE: PSO applicability tor the other PSD regulated pollutants 

PSO 

Level 

25 

40 

40 

lOO 

40 

0.0004 

3 

listed 
at 40 CPR section 52.21 (b) (23) (i) and ( ii) has not been 
determined at this time. 

l) Average emissions tor two-year period defined by calendar years l983 
and l984. 

2) As calculated by WEPCO based on 1992 coal type, actual emissions 
attar ESP, and an annual capacity utilization factor ot 901. 

3) An EPA estillate of potential emissions, based on existing federally 
entorceaole liaita (i.e., applicable SIP), may be higher. The 
indicated PSD appliceility determination would, however, not 
change. 

SuCjE 
to ?: 
~ 

yes 

yes 

yes 

yes 

no 

yes 

yes 
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Enclosure 8 

NSPS Applicability 
Port Washington Power Plant Renovation Project 

FULL LOAD EMISSIONS AT CURRENT CAPACI7Y 
(BEFORE RENOW>.TION) 

UNIT-1 UNIT-2 UNIT-3 UNIT-4 UNIT-5 
------ ------ ------ ------ ------

S02 (LBS/HR) 1417 1828 2043 1580 -o-
PM (LBS/HR) 15 16 12 12 -o-

NOX (LBS/HR) 480 352 289 221 -o-

FULL LOAD EMISSIONS AT FUTURE CAPACITY 
(AFTER RENOV>.TIONI 

UNIT-1 UNIT-2 UNIT-3 UNIT-4 UNIT-5 
------ ------ ------ ------ ------

S02 (LBS/HR) 2046 2037 2088 2269 2695 

PM (LBS/HR) 16 16 12 17 15 

NOx (LBS/HR) 696 392 297 316 369 

SUBJECT TO NSPS (AFTER REHOV>.TIONI 

UNIT-1 UNIT-2 UNIT-3 UNIT-4 UNIT-5 
------ ------ ------ ------ ------

S02 (LBS/HR) YES(al YES(al YES( al YES(al YES 

PM (LBS/HR) YES ( b I NO NO YES (bl YES 

NOX (LBS/HR) YJ!SCc> YES(c) YES(C) YES(c) YES(C) 

Notes: 

(al With less add-on control than NSPS requirement, emissions 
(lb/hr) would not increase and NSPS would not apply. 

(bl Because of planned ESP upgrade, PM emissions (lb/MM Btu> 
after renovation are expected to be less than NSPS requirement. 
However, NSPS would require CEMS for opacity. 

(cl Because arch-fired boilers are used at Port Washington, 
current NOx emissions (lb/MM Btu) are expected to be less than 
NSPS requirements. However, NSPS would require a CEMS for NOx. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C 20450 

APR I 9 1989 

Honorable John D. Dingell 
Chairman, Subcommittee on Oversight 

and Investigations 
Committee on Energy and Commerce 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

T"HE AOMINISTRATOR 

-----•- -::::1. 

- .- ---
I 

J'JI~ I ? 1991 0./ 

':.PA AIR DOCKET 

This is in response to your December 21, 1988 letter to Lee 
M. Thomas, former Administrator of the Environmental 
Protection Agency (EPA), regarding the applicability of the Clean 
Air Act's prevention of significant deterioration (PSO) and new 
sou_rce performance standards ( NSPS) provisions to the proposed 
life extension project at the five coal-fired steam-electric 
generating units at the Port Washington power plant, which is 
o~ned and operated by Wisconsin Electric Power Company (WEPCOI. 

On February 15, 1989, EPA issued a revised final 
determination to WEPCO regarding the applicability of the PSD and 
NSPS regulations to the Port Washington project. The revised 
determination supplements the determination set forth in EPA's 
October 1-!, 1988 letter to WEPCO from Lee M. Thomas on the 
subject. In it, EPA reaffirmed its initial decision on the 
question of PSD and NSPS applicability and provided a further 
detailed discussion of the issues. Consequently, a number of 
your inquiries regarding the status of EPA's position on WEPCO's 
Port Washington project are contained in the February 15, 1989 
determination. A copy is enclosed for your reference. 

Regarding WEPCO, you also asked about EPA's offer to work 
with the company in determining PSD and NSPS requirements. There 
are a variety of options available to WEPCO for legally meeting 
the PSD and NSPS requirements, some of which are likely to be 
less costly than others. In offering to discuss measures that 
could minimize the cost of compliance, EPA was simply indicating 
a willingness to expeditiously review with WEPCO the appropriate
ness of any options that WEPCO might want to consider for 
complying with the Clean Air Act requirements. The December 1, 
1988 date was a target for completion of these discussions based 
on WEPCO's request for a timely response; it had no other 
significance. 
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You have asked about the meaning of certain terms used to 
describe the nature of the work proposed by WEPCO. The PSD and 
NSPS regulations do not define the terms ''renovation'' or ''life 
extension." The regulations recognize and define essentially two 
actions at an existing facility that could subject that source to 
PSD or NSPS review. These are "modification" (both the PSD and 
NSPS rules) and "reconstruction" (NSPS rule only). "Renovation" 
and ''life extension'' are terms which WEPCO used in referring to 
the Port Washington project, but these terms are not used in the 
Clean Air Act or EPA's regulations. A project described in these 
terms can, however, qualify as either a modification or a 
reconstruction, depending on the specifi~ work planned. 

In your letter, you had several questions and requested 
information regarding EPA's ''informal survey'' of similar 
projects. Specifically, you asked for a summary of the survey, 
why some surveyed projects had not been brought to EPA's 
attention sooner, what the status of those projects was relative 
to Clean Air Act requirements, and what steps may be necessary to 
address this situation. 

The EPA conducted an informal telephone survey of the EPA 
Regional Offices last year to find out if these offices were 
aware of any modification or reconstruction projects at power 
plants, or if they had received any applications for permits or 
requests for applicability determinations for modifications or 
reconstruction projects at power plants. Seven of the ten 
Regional Offices answered affirmatively, and a total of ten 
sources with such actions were identified. The survey did not 
result in the detection of any violations. Regarding the Duke 
Power and Texas Utilities power plants, we are in the process of 
determining if permit applications were required. Memoranda have 
been sent to the Regional Offices responsible for these sources, 
instructing them to make a full investigation, but we are not 
aware of any violations at this time. The EPA was not aware of 
any projects other than those included in the survey. 

Your question about why EPA was not aware of these permits 
involves the appropriate role of States and EPA in permit reviews 
and approvals. In most cases, enforcement authority for the NSPS 
and PSD programs has been delegated or transferred to the State; 
and the State has primary responsibility for implementing and 
enforcing these programs. The EPA acts as a partner with the 
State, giving guidance and technical and financial assistance, 
and providing oversight of the State programs. 
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Although the EPA oversees the States' review of new source 
permit applications, EPA's role is designed in such a way as not 
to duplicate the States' work. States are required to send EPA 
copies of their PSD permit applications and provide notice of 
every action related to consideration of the permit. Also, all 
proposed decisions for new major source permits are required to 
go through public notice. The EPA policy directs Regional 
Offices to review all major source permits and certain minor 
source permits issued by State and local agencies. 

The above reviews apply only to major (and certain minor) 
permits. States are not required to notify EPA of every 
construction project (e.g., most minor modifications); thus, it 
is not necessarily an "oversight'' for EPA to be unaware of a 
construction project. The EPA's biannual audit of State programs 
(which includes file reviews and inspections of a portion of the 
sources already inspected by the States) provides a vehicle for 
discovering a State's failure to properly classify an action or 
initiate permitting procedures for a particular source. 

In response to the Utility Week article, it is important to 
note that the potential applicability of NSPS and PSD review to 
any type of proposed construction at a power plant (or any major 
source of air pollution) is a case-by-case determination and is a 
function of numerous factors. For example, the work (regardless 
of its timing) could be routine in nature or could result in no 
emissions increase, either of which could exempt the source from 
review. 

The Department of Energy (DOE) letter you asked for is 
enclosed. I believe EPA's position as set forth in the 
October 14, 1988 and February 15, 1989 letters to WEPCO provides 
our position on the matters addressed in the DOE letter, as well 
as the contentions raised by the Utility Air Regulatory Group in 
the Utilitv Week article. 

Your interest in this matter is greatly appreciated. 

2 Enclosures 

cc: General Accounting Office 

Sincerely yours, 

Wl1Uarn It. Bemy 
William K. Reilly 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

J(IN I 9 1981 

Honorable John D. Dingell 
Chairman, Subcommittee on Oversight 

and Investigations 
Committee on Energy and Commerce 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF 
AIR ANO RADIATION 

Thank you for enclosing a copy of the September 1990 GAO 
report entitled "Electricity Supply -- Older Plants' Impact on 
Reliability and Air Quality" with your October 9, 1990 letter. 
Your letter raises several questions concerning the impact of 
older power plants' "life extension" on the reliability of 
electricity supply. Enclosed are responses to your questions. 

If you have any further questions, please do not hesitate 
to contact us. 

Enclosure 

~~/ 
William 1.-i.osenberg 
Assistant Administrator 

for Air and Radiation 

cc: Honorable Charles A. Bowsher 
Comptroller General, GAO 

Pn11/urJ un l/ucy-J,,,,1 i ,,,,,.,r 
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Question 1. 

Please explain what measures (other than life extensions) 
will be used to meet "future demand". What will be the role of 
conserYation c:.nd ne,.- pla:-its? 

Response 1. 

The role of renewable resources and especially conservation 
in meeting current demand is significantly higher than 10 years 
ago, despite regulatory obstacles, inequitable incentives and 
insufficient research and development support. In fact, few 
conventional electric generation options can today compete with 
energy efficiency investment to meet future demand. Recent 
estimates suggest that energy demand can be halved by 2010 with a 
savings of over 4300 billion to the U.S. economy. 

The cost-competitiveness of conservation and renewable 
resources will be further increased by the Clean Air Act 
Amendments of 1990 and assessments of environmental 
externalities. Preventing significant increments of pollution 
through energy efficiency can be an important supplement to "end 
of smokestack/scrubber" technologies. 

In addition to lower capital costs, lower financial risks, 
high reliability and pollution prevention benefits, energy 
efficiency is achieved by investing in the operation and 
maintenance of the various energy-consuming sectors of the 
economy. Any improvements in energy productivity (increasing 
economic output with stable or declining energy input) will 
simultaneously enhance national energy security and the 
international competitiveness of American business. Finally, the 
development of a competitive "efficiency and renewable resource 
industry" to compete with such German and Japanese initiatives 
will be another by-product of this quicker, cheaper, cleaner 
approach to future demand. 

Question 2. 

Are such (life) extensions going to be cheaper and less time 
consuming with the enactment of title I of the Clean Air Act 
bill, s. 1630~ Please explain. 

Response 2. 

Title I does not have much direct bearing on life extension 
projects. New source review is only implicated by life extension 
projects to the extent that they increase emissions and are thus 
considered modifications under Part C or D. As discussed 
in the answer to question 5, companies have and use discretion in 

SCHEDULE KRM-D11



2 

project design and permitting to avoid increasing emissions and 
triggering the modification provisions. However, even if they 
could not or did not "net out" of new source review, po~0r plant 
modifications would not face any significantly different 
treatment under the amendments in S02 or PM-10 nonattainment 
areas. Of course, if, due to a SIP call in a nonattainment area 
the state required the power plants to reduce their emissions, 
presumably the state would apply such a requirement to existing 
sources without regard to whether they were undergoing 
modification. In that case the cost of pollution controls would 
be attributed to the nonattainment program rather than the new 
source review program. 

In ozone nonattainment areas where major stationary sources 
of NOx would be required to meet the same requirements as major 
stationary sources of voe, under Section 182(f) of the 
amendments, power plants would be subject to the RACT provisions. 
Power plants undergoing a covered modification (under the new 
source review program) would have to achieve LAER instead. Like 
all major stationary sources in these areas, they would also have 
to procure offsets at the ratios stipulated for the various 
nonattainment severity categories. The cost of NOx offsets (if 
they were required) would thus increase the cost of a 
modification. 

Question 3. 

Please discuss in greater detail the "reliability of the 
electricity supply" from life extensions, taking into account the 
"different approaches to life extensions" discussed in the GAO 
report. Is there reason to be concerned about the reliability of 
these plants in meeting demand? Please explain. If they are not 
reliable, what are the contingencies? 

Response 3. 

EPA has not looked into the issue of "reliability of 
electricity supply" from life extensions. 

Question 4. 

Do you agree with the demand figures? What are the real and 
timely alternatives to life extension to meet this anticipated 
demand? 
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Response 4. 

The demand figures arc incluaed in a statement, quoted 
below, that appears on page 8 of the GAO report. 

The Department of Energy (DOE) and industry experts predict 
that demand for electricity will increase through the 1990s, 
outstripping planned additions to generating capacity. In 
1989 the nation's total electric generating capacity was 
about 684,000 megawatts (MW). DOE projects a need for an 
additional 102,000 MW capacity by the year 2000, and 
utilities have made plans to construct plants that will 
produce only about one-third of this additional amount. 
Also, in 1989 the North American Electric Reliability 
Council (NERC) projected that utilities' planned additions 
would be insufficient by 1998. Moreover, according to NERC, 
some areas of the eastern United States will be at serious 
risk of supply disruptions in the early 1990s if the demand 
for electricity reaches the high end of the organization's 
forecast. 

First of all, it is important to note the distinction 
between the capacity supply and capacity demand estimates. 
Increase in electric demand (in gigawatts) between 1989 and 2000 
refers to the increase in annual peak demand by 2000. Increase 
in "capacity demand" is defined to include the change in peak 
demand plus a planning or required reserve margin. The increase 
in generating capacity needed (or "capacity supply") estimates 
reflect the difference between current (1989) electric generating 
capacity estimates (including cogeneration and imports) and 
future capacity needs (which are assumed to equal the "capacity 
demand" estimates). Because there is excess capacity in some 
areas of the country today, the required increase in supply will 
be less than the forecasted increase in demand. The DOE 
statement cited by GAO appears to refer to a required increase in 
capacity supply, and the NERC forecasts refer only to capacity 
demand (as well as planned capacity additions). 

Growth in capacity demand (1989-2000) forecasted by NERC and 
adjusted for 2000 is about 207 gigawatts, and falls within the 
range forecasted in the EPA high and low base cases for the new 
acid rain provisions in the Clean Air Act (about 138-213 
gigawatts). EPA agrees with the NERC demand capacity figure. 

The increase in generating capacity supply needed 
(1989-2000) cited by GAO as DOE's forecast is 102 gigawatts. 
This is less than assumed in the EPA base cases. Note however, 
according to DOE/EIA ''1990 Annual Energy Outlook'', the increase 
in capacity supply needed was forecasted to be 186 gigawatts, 
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which is in the upper end of the range assumed in the EPA base 
cases. So EPA is unsure of GAO's statement regarding DOE's 
f0recnst o• 102_'J_iqa~~tts. 

Question 5. 

I am uncertain about this EPA comment as reported by EPA. I 
can read it several ways, particularly with the word 
"significantly." What does EPA intend or mean? What is DOE's 
view? How will WEPCO affect acid rain legislation plants? 
Please explain. What is the Administration doing to clarify the 
matter? To what extent is the matter fully in EPA's control? 
What legal or other challenges are possible or likely? What 
relevant interpretative rulings has EPA issued or planned? What 
is their legal effect? How are they helpful? Please consider in 
your reply the enclosed letter from the National Independent 
Energy Producers. 

Response 5. 

Some background on the NSPS and PSD programs and the life 
extension project at WEPCO's Port Washington, Wisconsin facility, 
may be helpful to respond to these questions. As noted in the 
GAO report, Congress dictated that modifications at existing 
plants be treated as new sources for purposes of the NSPS and PSD 
(as well as nonattainment new source review) provisions of the 
Clean Air Act. The Act defines modification as: 1) a physical or 
operational change that 2) increases emissions. Under the NSPS 
program, emissions increases are measured in terms of hourly 
potential emissions, while PSD considers increases in annual 
actual emissions. EPA's regulations contain several limitations 
on the broad statutory language, including, for example, an 
exemption for routine changes. 

In addition, EPA regulations contain broad "netting" 
provisions that enable source owners to offset emissions 
increases with equivalent reductions and thereby avoid the 
applicability of new source emissions standards or BACT limits. 
Under NSPS, ~etting may occur within the affected facility (e.g., 
an individual utility boiler) and involve physical restrictions 
on emissions capabilities (such as addition of pollution control 
equipment). Under PSD and nonattainment area new source review, 
netting may occur within the entire plant and may involve 
operational as well as physical restrictions on the plant's 
emissions. 

Prior to the WEPCO court decision, EPA applied a ''current 
actual'' to ''future potential'' test to all nonroutine changes at 
existing plants in determining emissions increases under the PSD 
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bubble rule. That is, EPA assumed initially that following the 
changes, the plant would operate at its full potential to emit. 
Source owners could -- and frequently did -- avoid PSD 
applicability, however, through legally binding physical or 
operational limitations restricting actual emissions to levels 
not significantly greater than levels prior to the change. The 
owner would estimate the source's actual emissions following the 
change. If the owner projected that the source likely would not 
increase its actual emissions following the change, it would 
accept an actual emissions "cap." However, if the projection 
later proved inaccurate, and the owner desired to increase the 
source's actual emissions, it would need to obtain a new source 
permit at that time. As a result of the WEPCO court decision, 
modifications involving "like-kind'' replacements, such as the 
WEPCO life extension project itself, now will be able to use a 
"current actual" to "future actual" test for PSD applicability 
purposes. In essence, this means that EPA, rather than the source 
owner, is responsible for accurately projecting a plant's actual 
emissions following a modification to determine whether the 
plant's emissions are within the bubble. If EPA projects no 
actual emissions increase, the source's emissions would not be 
legally capped. 

Regarding WEPCO's life extension project, due to age-related 
deterioration and loss of efficiency, both the physical 
capability and actual utilization of the WEPCO power plant had 
greatly declined over time. The project involved the replacement 
of major internal components at all five of WEPCO's 
existing coal-fired steam electric boilers at its Port Washington 
plant. This project would restore the physical and economic 
viability of the existing powerplant and extend its useful life 
for approximately 20 years. In its decision regarding WEPCO, EPA 
determined that the physical changes contemplated by the proposed 
project were nonroutine in nature and consequently were not 
categorically excluded from PSD or NSPS modification 
requirements. As indicated in the GAO report, it is expected 
that most utility projects will not be similar to the WEPCO 
situation. That is, EPA believes that most utilities conduct an 
ongoing maintenance program at existing plants which prevents 
deterioration of production capacity and utilization levels. To 
the extent that life extensions at such plants involve only an 
enhanced maintenance program, new source requirements may not 
apply for two reasons. First, the life extension may involve no 
nonroutine physical or operational change. If so, it would be 
excluded from new source provisions for that reason alone. Even 
if the life extension did involve nonroutine changes, it still 
would not trigger new source requirements if it did not increase 
pollution on an hourly basis (for NSPS purposes) or an annual 
basis (for PSD and nonattainment new source review purposes). It 
should also be noted that WEPCO is not a Clean Coal Technology or 
repowering project, nor is it (1) being implemented to comply 
with Title IV or any other Clean Air Act requirements, or (2) a 
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basis (for PSD and nonattainment new source review purposes). It 
should also be noted that WEPCO is not a Clean Coal Technology or 
repowering project, nor is it (1) being implemented to comply 
with Title IV or any other Clean Air Act requirements, or (2) a 
voluntary pollution control project or research project of any 
kind. EPA's WEPCO decision only applies to utilities proposing 
"WEPCO type" changes, i.e., nonroutine replacement that would 
result in an actual emissions increase. Thiti ~s the basis for 
the EPA statement that the ruling is not expected to 
significantly affect power plant life extension projects. 

In addition, it is important to point out that GAO was 
incorrect in its formulation of the choice that utility companies 
actually face. GAO stated that the utility company judgment on 
whether to build a new plant or instead to extend the service 
life of an existing plant depends on the relative costs of ''two 
sources emitting pollution at a low rate, and not on a comparison 
of the high cost of a new plant emitting pollution at a low rate 
and the lower cost of an older plant emitting pollution at a 
higher rate." In fact, as explained above, due to EPA's netting 
rules, the owner of an existing source almost always has the 
choice of merely avoiding increases in emissions at existing 
plants, and is not required to meet the stringent emissions 
limits that apply to wholly new sources. Thus, using the 
nomenclature of the GAO report, the utility's choice is indeed 
between a new, "lower" emitting plant and an older, "higher" 
emitting plant. The only condition EPA has ever placed on the 
latter option is to insist that the source owner prevent the 
older plant from emitting at even higher levels. 

EPA recently proposed a rule (copy enclosed) that would 
revise the agency's Prevention of Signficant Deterioration (PSD) 
and nonattainment New Source Review regulations for the addition, 
replacement or use of pollution control projects (a project 
undertaken at a utility unit to reduce emission) at existing 
electric utility steam generating units. Changes that occur at a 
source that are intended to restore capacity or to improve the 
operational efficiency of the facility are not considered to be 
part of a pollution control project for purposes of this 
proposal. The proposal would not include pollution control 
projects as modifications, unless the reviewing authority 
determines that the project will render the unit less 
environmentally benefirical. Until the proposal is final, EPA 
will continue its current policy of determining of pollution 
control projects are excluded from NSR on a case-by-case basis. 
The implemen~ation of the proposed rule should not cause any 
negatice environmental effects. 
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UNITED STATES ENVIRONMENTAL PRbfECTlON AGENCY : 
WASHINGT0N.D.C. 20460 

Hr. William ii. Lcwi6 
Uoxqan, Lewis and Bcckiua 
1800 H street, N.W. 
Washington, D.c. 20036-55869 

Dear ri-. Levis: 

AS you know, the Lnvironmental Protection Agency (EPA) ia 
committed to working wl.th indust* and other stakeholders to 
develop flexible solutiorrs to address the-implementation conc~~n:~ 
raised with our program. 
initiative, 

Thanks in a large part bo your 
we were able to hold a succrssful meeting with you 

a%¶ over 55 of your colleagues to discuss implementation fesuer, 
or cuncem. I am prov::.ding our responses to the iames raised b:y 
the industry representteiVe6 at the April 22, 1995 meeting. 

The EPA has made considerabla progress in developing rulers 
and guidance that take into consideration many of your conccrn:r. 
Severer1 of the concerrw you raised are beinq sddroessd in 
rulemaking packages thijt are underway for new source review 
reform and operating pizrmits. In addition, we are holding 
stakeholder meetings b::? enhanced monitoring and section 112(g), 
EPA is also developing guidance In sevsrtil area6 that will hel,a 
clarify a number of ths uncbtaintiee that have been raised ir: 
the industry comments. 

X look forward to continue working with you as we move 
forward in devcldpinq rules that wbrk for all partiso and 
foremost in achieving clean air for all our 

D. Nichols 

for Air and Radiation 

Attachment 
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EPA'S RESPONSE: TO INDUSTRY CONCERNS ON 
CLEAN AIR ACT IMPLEHENTATI~N RsPoms 

On April 12. 1995, EPA met with 55 industry representatives 
to discuss issue6 they'had raised and to indicate what actions 
EPA intend6 to take on the issues. The specific issue6 raised by 
the various industry repres'entatives and EPA's responses to those 
issues are attached. The vast majority of issue8 raised by 
industry were not new to EF,A; the Agency ha6 been working with 
industry ropres?ntatives and other stakeholders for BeVera 
months trying to find cost-effective, common sense solutions to 
these often complex issues. 

It is also important t.o note that the responses included in 
this document reflect the Agency's positions as of mid-May 1995. 
On several of these issues, notably operating permits and 112(g). 
EPA is in the midst of reevaluating it6 program6 in light Of 
recent feedback from various stakeholders. In June 1995 EPA will 
,meet With the Clean Air Ac(; Advisory Committee to diBCUBS Options 
for addressing section 112(g). EPA is also currently working out 
final details of a proposed supplemental rule on operating 
permits and will shortly mike available additional information 
about that proposal. 

Enhanced Monitorinq 

In general, EPA agree:s with concern6 raised about the 
enhanced monitoring rule and has withdrawn the package from 

_ review by the Office of Management and Budget. EPA hopes to 
develop a strategy that will allow it to issue compliance 
assurance requirements that build on the requirements of existing 
rules and ensure that the environmental results expected from 
those rules are being achieved. EPA received an extension of the 
court-ordered deadline until June 30, 1995. EPA intends to seek 
a further extension of at least a year to allow time for 
stakeholder involvement in development of the rule. One of the 
first steps EPA will take is to hold a stakeholders' meeting on 
May 31, 1995. EPA will work with representatives from industry, 
6tates. and environmental groups to obtain their assistance in 
developing a new flexible approach for the enhanced monitoring 
rule. 

I 
Qoeratins Permit proaram 

Over the next month %PA plans to make several significant 
improvements to the permit program that will enhance a facility'l: 
ability to make process or operational change6 vithout revising 
its Title V permit, make far greater u6e of existing State permi: 
programs for purposes of Title V, and reduce the costs and 
burdens of developing per~mit applications. Some of these changer 
are described below. EPA intends to make available information 
about the other changes Ehortly. 
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In the last several months EPA hiis been working with 
representatives from indust.ry, states, and environmental groups 
to find a solution that will allow a more streamlined process for 
permit revisions and pro-&tie more flexibility to etatee and 
industry. EPA plans to issue a supplemental proposed ru1.e on 
operating permit revisions in June 1995. EPA has already shared 
a draft of the supplementa proposal with industry, atate and 
other stakeholders to get ,;sheir comments on the revised approach. 

EPA is currently in ehe process of working out final details: 
about what will be in the Eisupplemental proposal, SO it'is not 
possible to fully describe the extent of the changes in that 
document here. However, i:n general the supplemental proposal 
will include a 6txeFi.mlined system for permit revisions that 
builds on existing successful State programs. Under this 
process, States would have greater flexibility to decide the 
amount of public review ar#d EPA review for most pennite, by 
matching the level of revSew to the environmental significance of 
the changes. A State vould not be required to provide any EPA Or 
public review for changes that it can show are d$. 

EPA is also working on a series of guidance documents that 
will address many implementation issues raised by industry and 
6tates. This guidance is expected to clarify tke flexibility 
allowed under the current rule and provide guidance on vays to 
reduce the costs and effo:r:t in preparing permit applications, 
which in turn will reduce the administrative and economic burdens 
of this program. As a result of concerns about the size and cost 
of some permit app1icatio::z-r that have recently come to EPA's 
a:tention, the Agency plans to hold meetings with industry and 
State stakeholders in Junz to clarify the requirements on permit 
application content and e':isure that State or local agencies do 
not scguest needless jnfonnation in the applicaclons. 

Ew Review Source 

EPA has worked through the Clean Air Act Advisory Conunittee 
CO obtain independent advice and counsel on policy and technical 
issues associated with reforming the New Source Review program. 
Through these efforts, EEA provided a draft NSR reform rule for 
stakeholders' corimenc in 1994. Based on input received from the 
industry, states, environmental and other groups, EPA has reviser1 
the draft rule an6 intent:6 to propose the reform rule in July 
1995. The proposed revirrions provide stakeholders with more 
certainty and flexlbilit)' to comply with EPA's NSR requirements, 
and promote the use of innovative control technologies and 
pollution prevention. 

While EPA views the,NSR proposal package as being balanced 
and as not sacrificing e:nvironmental protection, this package 
?rovides industry with sjzveral important benefits. To name just: 
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a few, EPA plans to exempt certain "clean" emission units, and 
pollution control and pollu,tion prevention projects from NSR 
altogether. EPA also plans to provide an approach that promotes 
voluntary uee of plant-wide applicability limit6 which allows 
industry to operate without changes to its' permit as long as the 
plant's emissions do not exceed a cap. 

EPA recognizes that states and industry need lead time to be 
able to implement the modification provisions contained in 
section 112(g). EPA publisizhed an interpretive notice in February 
1995 advising states that they are not required to implement the 
modification provisions unl..il EFA issues the final rule. This 

. reversed an earlier EPA legal interpretation. In developing the 
final section 112(g) ^rule, EPA will consider the need for 
additional lead time to iml'lement the modification provisions 
following promulgation of '::he rule. 

In response to commenrs received on the proposed rule, EPA 
is considering making several significant changes. EPA plans to 
discuss these proposed cha:lges at the June meeting of the Clean 
Air Advisory Committee meeting. As it develops the final rule, 
EPA plans to hold meetings with industry, states and other 
stakeholders about p0tenti:a.l changes to the proposed rule. EPA 
plans to issue the final r~Lile in early 1996. 

potential to Emit .~,... 

EPA's requirements fcr a source'8 limit8 on it6 potential to 
emit to be federally enfox~ceable is currently in litigation. In 
that litigation EPA has ta,ken the position that it has the legal 
authority to require federal enforceability. EPA believes there 
should be a credible system to ensure adherence to restrictions 
which allow a source to a\-oid federal requirements. Federal 
enforceability provides EPA the opportunity to ensure compliance; 
it also provides citizens the opportunity to ensure that sources 
in their communities are taking steps to reduce toxic air 
pollution. 

In January 1995, EPA issued a memorandum outlining 
alternative ways that restrictions on potential to emit could be 
less burdensome. For extinple, EPA identified approaches such as 
general rules and general permits to create restrictions on large 
numbers of sources without having to resort to individual 
permits. To ensure that states have sufficient time to implement 
these approaches, EPA provided a two-year transition period. 
During the transition period, sources emitting lese than 50 
percent of the major eourc~e threshold would be excluded from 
having federally enforceable limitations, as long as appropriate 
records are kept. Sources above the 50 percent threshold that 
have State permit limits can simply submit certifications that 
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accept their State limits ?.s federally enforceable. EPA is 
giving serious consideration to extending the provision for 
sources emitting less than the 50 percent cutoff beyond the t*Io- 
year period. 

EPA continues to cond,hlct section 302(j) rulemakings where 
required under the Act, bu; believes section 112 does not reqaire 
such a rulemaking. A tour!: Becision on the legal issue of 
whether such rulemaking is required under section 112 is expected 
to be issued shortly. EPA is interested in specific concerns 
abou: the technical feasibility of measurSng fugitive hazardous 
air pollutant emissions, a:nd in providing guidance in thie area. 

EPA has comnicred to issue guidance in May 1995 on treatment 
of co-located sources of fugitive emissions that have not been 
listed under section 302 Cj) . 

G 
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EPA'S RESPONSE TO ISSUES UISED BY INDUSTRY ON 
CLEAl7 AIR ACT IMPLEHIXTATION REFORM 

Qoeratins Permit ProUrbq! 

GEPUCING PFFDUT APPLZChTIOF:~ 

Iesue I: To reduce the bwden of the permit application, EPA 
should iseue guitianca to confirm that 8ourcee are not 
required to include a substantial level of detail in 
their permit app:,icatione. Specifically covered ehould 
be limiting detai.1 on emissions and review related to 
Identification 02 applicable zequirementa. 

Reeponoer 

0 EPA agrees and is creating guidance on this and many other 
implementation issues.. 

. EPA's guidance will address the extent to vhich emissions 
must be quantified fo.z purposes other than determining a 
facility's potential :2missionS. EPA will clarify that 
extensive emission inventories are not the main goal of the 
Title V operating pernit program, and that documentation of 
emissions may be redused where the purpose is for cataloging 
emissions rather than, for example, determining whether a 
State or federal rule applies. 

0 EPA will clarify that emissions of very Small amounts of 
pollutants could be reported as present in “trace- amounts, 
instead of calculating the actual quantity of emissions. 
The guidance will clarify that calculation of tons per year 
emissions of pollutants covered under the accidental release 
program [section 112(r)] is not required, unless the 
pollutant is also a k:azardous air pollutant (HAP) under the 

lair toxic6 provisions in section 112(b). 

. Although not part of industry's recommendation, another 
means of reducing the burden of permit applications is to 
allow part of an application to be submitted within the one 
year deadline and thf? remaining information to be submitted 
nearer the date of permit issuance for eourcee whose 
required date for permit issuance is significantly later in 
the state's 3-year transition period. EPA will clarify thal, 
permit authorities may initially deem an application 
complete, provided core information is included, and then 
allow submittal of additional necessary information nearer 
the date of permit issuance. The application shield will 
continue to be provided to applications deemed complete in 
this manner. 
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YpDLTED EXISSIO??? F-5 

Iseue 2r EPA should issue guidance that, at a minimum, 
cstabliehes the followingr 

1) If emissione estimates developed in preparing Title 
Y applications differ from prior good faith estimates, 
then use of the ,grior estimates should not be called 
into queetion by the new estimatea. aad 

2) If emiesion limits were based on prior good faith 
estimates that are lower than current errtFmatcs, then 
the previous emission limits may be revised using the 
Title V permit process to reflect sstfuatee based on 
current mechodologiee. 

Re6pooser 

EPA recognize6 the need for fair and appropriate measures 
under these circumstances. 

EPA is developing guidance on what effect new emission 
factors or informaticn would have on a previously submitted 
permit application. This guidance is expected to be issued 
very shortly. 

EPA agrees that good faith e,stimates are an important factor 
in this issue. EPA j,s soliciting comments from industry on 
how it should address the issue of "good faith" estimates. 

EPA also agrees that changes to emi6sion estimates should 
not require a revision of the operating permit if the newt 
estimate has no affect on what requirements apply. If new 
requirements apply, the existing rule defines the procedures 
for incorporation, into the permit. 

Iesue 31 EPA should allow States to exclude ae insignificant 
activities any smits with emissions below the State- 
established significance threshblds -- even if the 
units are subject to an applicable requirement. 

Response* 

0 EPA will provide additional guidance to States concerning 
exclusion of certain activities from the obtaining a permit, 
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. EPA will clarify through guidance that States may reduce the 
level of information :,n the application for activities 
subject to a genericaLly applicable State implementation 
plan (SIP) requirement. su,ch as small units subjecr to 
general SIP opacity rt:quirements. 

rJNOR NEW SOUP.?E REVIEW/TI:!~p 

Iesuc 41 EPA should fmmed:l.ately issue a ruling that Tit16 1 
modificatione include only changes explicitly defined 
~8 modifications under the Act, and do not include 

,changea not ~cove:ted By those definitiona that are 
governed by Stab or local minor new source review 
(NSR) pragrazas. 

Response: 

6 EPA is continuing to consider how best tzo address this issue 
in the supplemental pzoposal it plans to issue in June 1995. 
In the meantime, EPA has approved a number of Etate permit 
programs that have no': created minor changes under their new 
source review program as "Title I modifications." These 
programs allow minor NSR changes to be processed as minor 
permit modifications under their Title V program. 

e EPA's interpretation #If the phrase 'Title I modifications" 
.~ in the current rule allows this approval and EPA will 

continue to grant similar approvals. 

0 AS part of its supple:nental proposal EPA currently intends 
to offer for public csmment a streamlined two-tracked system 
for permit revision5 rhat builds on existing successful 
Sfate new source revi2w programs. Under this process, 
States would have greater flexibility to decide the amount 
of public and EPA review for most permit revisions, by 
matching the level of review to the environmental 
significance of the change. The new system for permit 
revisions will reduce the importance of the phrase 'Title I 
modifications* because consideration of whether the change 
is a Title I modification would not be a’factor in 
determining what revision process is necessary. 

~ 
&.F'PLXCABLE REO'JJREMENTS - FX~VSXON OF fERv 

1eaus 5r EPA should issue guidance confirmins the followinga 

- States can lim,it minor NSR terms included in title V 
permits to those that they deem to be environmentally 
significant (but States would have the option to treat 
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minor NSR and Tii:le V separately), and 

- State8 are only required to include 6tatm 
implementation p2a.p (SIP) terms that are nccesalary 
elements of an EX'A-required nonattainment Or 
maintenance plan.. 

Response z 

. EPA agrees that some minor NSR tenna may be obsolete or 
inappropriate for ope,rating permits. 

. EPA intends to c3arif.y through guidance that, for example, 
the permit would not .ueed to incorporate the NSR application 
by reference or include certain other terma determined by 
the source and permit authority to be extraneous. This 
guidance will indicate the types of terms that may be 
extraneous and would suggest way&in which States may drop 
these requirements fr>m NSR and Title V permits. 

[For treating minor NSR and Title V separately, free response to 
the next issue.] 

Issue 6: EPA should allow States to include a basic requirement 
to comply with e, particular general program in the 
Title V permit, with an acknorledgment that c~ompliz~nce 
with the underl>.ing requirement6, a8 revised from time 
to time, will bc: required. These general programs 
would includer 

- dnor NSR 

* monitoring and enhanced monitoring 

- categories of_QLminimis reasonably available 
control tecba.ology (JIACT) requirements and 
determinat:Lons of PACT non-applicability 

112(r) risk management plans 

EPA should issue guidance to confirm that appliCable 
requirtiments zmy be hcorporated into Title V permita 
usin citations (i.e., references) rather than 
narxativa restatement. 

Response: 

. wnlie ,KPL uelieves this approach could lead 1;o perxlits thzt 
wozld not have specific, enforceable conditions for some of 
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these requirements, EFA ie continuing to consider varying 
ways in which states may incorporate new source review 
requirement8 into Title V permits. 

Some requirements do'lend themselves to generic treatment. 
In the Varch 1994 supFlementa1 proposal on accidental 
releases under aectior. 112~(r), EPA proposed standard permit 
conditions that would assure compliance with requirements of 
the accidental release program. Under this approach the 
risk management plan %,ould not be a part of the application 
or the permit. Changea to the risk management plan would 
not require revising the permit. 

EPA agrees that a citation-based approach to identifying 
underlying requirements is needed and will be Issuing 
guidance on the use of citation6 in June 1995. 

EPA described for public comment an approach to croaa- 
referencing in ite August 23, 1994 proposal, and intends to 
expand on this approach in the guidance document mentioned 
above. Under the Augl;st proposal, the permit would need to 
include the emission limits and monitoring requirements, 
while test methods an6 lengthy procedures could be 
referenced. Any citation would need to ensure that 
judgements required ir. an underlying requirement are 
identified in the permit. 

E)PEPATIONAL FLEXIBJJJTY ANT' PERMIT REVISION PROCEDURES 

1saus 7: EPA should promulgate the operating permit revision 
procedures that reflect the approach set out in 
industry's "straw propoeal.R 

Response: 

EPA's supplemental rule on Title V permit revisions, which 
will be issued in June 1995, will address this issue. This 
proposal will include an alternative, streamlined system for 
permit revisions that builds upon exieting state permit 
programs. 

It will give States great flexibility to decide the amount 
of public and EPA revl.ew for most pennit revisions, by 
matching the level of review to the environmental 
significance of the change. A State is not required to 
provide any review for changes that it can show are & 
minlmiR. The public, affected Statee, and EPA would have an 
adequate opportunity t-o review and conunent on more 
environmentally significant actions. 

Under the June proposc:.l, changes that do not require 

11 

EPAOAQ 0020t MM 

KRM-D12SCHEDULE KRM-D12



approval under State #miRor NSR would be allowed to proceed ' . 
with.no further revie,w upon Submittal of a notice to the 
State, provided the change would not conflict with the Title 
V permit. 

. The permit revision r:rocedures are expected to avoid 
duplication with existing State permit programs. For 
changes subject to preconstruction review, any public, 
affected State or EPA review would occur prior to 
construction of the r:roject. This iS where State review it3 
already provided und6,r new 6ource review, and would avoid 
second-guessing of a preconstruction permit by EPA. 

ISDUO 8: EPA should iesuc~ Title V monitoring guidance that 
provides 1 

1) Existing monitoring established ae part of an 
applicable requ:lrement should satisfy the Title V 
monitoring requ::.rement. 

2) If PO such nosltoring is provided in ths underlying 
requirement, atate can eetablleth Title V monitoring as 
part of the pemitting process, subject to the 
following consixaints: 

" monitoring data that is sufficient to determine 
compliance with the underlying applicable 
requirement shall be the objective of any eew 
monitoring, and where the applicable. requirement 
W~LB established through rulemaking, should only 
serve a8 i:adicator monitoring until the compliance 
determination aspect8 of the underlying 
reguiremcn,t can be formally reviewed and revised 
through rulemaking. 

costs shall be taken in account in determining 
uuch monit~xing. expressly recognizing that 
monitoring may not be feasible for certain unite 
because any benefite will be outweighed by 
associated cost8. 

monitoring auat be established in a wnner that 
will assure that an increase in stringency of the 
underlying requirement will not result. 

I) States sbousld be able to exempt small unite from 
monitoring. 

Response: 

3.2 
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0 Several of the pointe raised are related to EPA's enhanced 
monitoring proposed rule which EPA is currently reexamining. 
Either as part of that reexamination, or in separate 
guidance EPA will clarify what is necessary fo meet the 
.aperating pennir rule requirements on periodic monitoring. 

B EPA agrees directionally with the points that periodic 
monitoring should be satisfied by monitoring included in an 
applicable requiremer:,t. 

el EPA also agrees that periodic or enhanced monitoring is not 
intended to inirease the stringency of the underlying 
requirement. 

l.esue 9: EPA should exclude research and development (R&D) and 
related octivitlea from coverage under Title V end 
section 112 tg) . At a minimum, the current Title V rule 
must be imp9ementcd consistent with the preamble to 
make clear that skates have authority to treat co- 
located R&D facilities and related activitieo 
8epa.retely Pn determining whether they are a Title V 
major WoilZCe. 

. In the June 1995 supplemental proposal on permit revisions, 
EFA will clarify that under the current rule, R&D facilities 
may be considered separately from the manufacturing facility 
at which they are located. This means that R&D laboratories 
would not he reqilired to obtain a permit, unless the R&D 
facility alone .is a major Eource. 
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EPA'S RESPONSE TC:, ISSUES RAISED BP INDUSTRY ON 
CLEAN AIR A:T IMPLW~TATION scaosu6 

pew, Faurce Review 

SUk?&?aOF RBCOMMENDATION~ 

Issue 11 New mource, xeview (NSR) is triggered by two types of 
activitiee at,exfsting mourceal installing Pew 
emiesione units and changing existing emissions units. 
With respect to sew units, the NSR remissions iP)ezeaoem 
tests exclusively govern NSR applicability. A6 to 
existing wita, the NSR D~~cl~si~asm from wphyeical or 
operational change, m ae well a8 the ~emiesion~ 
increase" tests deterz&e applicability. EPA’6 July 
NSR reform package addse8sed both types of activitiae 
and contains certain solutions that iadustry eupporta. 
It contains other provisions that industry doee sot 
support In their present form. Fiaally, the July 
package cmite provisions that industry believes axe 
essential to mea:ofngful reform. 

4 
9 

a 

-One size does nst fit all. io a principle that needs 
to be recognized in the BSR program. Both 'exclusieam 
provisions and athe emission increase9 teete must 
reflect this principle. 

The 'exclusions" to NSR either focus on conduct that 
existing facilities aormally undertake during their 
useful life or on conduct that the Agency wishes to 
encourage because it is in the public interest. 
Different l e%clusione” are needed in order to reflect 
Gifferent conditions that exist in different 
facilities. The gexcluslon~ option6 need to ba 
expanded. 

Options are also needed under the erniesions incresae 
test. A? allowable-to-allowable test should ba 
provided for sources that have undergone NSR review and 
for sources where the State implementation plan (SIP) 
is consistent with that approach. EPA should also 
confirm the existing discretion of sources to UBB an 
actual-to-actual approach. Source ownera should also 
have discretion to choose from a menu that includee, nt 
a minimum, these tests and plaatwide applicability 
limita (PALS1 I 
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RespOnsen 

e EPA began a comprehensive reassessment of its NSR program 
over two year8 ago. 'That process involved extensive 
discussions with representatives from all the stakeholder 
groups and resulted in recommendations forwarded to EPA from 
the Clean Air Act Advisory Committee (CAAAC). 

c EPA has developed a szgulatory package addressing the 
recomnended changes a:?d expects the proposed rulea to be 
q igneci by the Administrator within the next few months. 

e While EPA views the psckage as being balanced and as not 
sacrificing the environmental protection inherent in the New 
Source Review program, there ie no doubt that the package. 
will provide industry with several important benefits 
including: P 

e Deregulation of :nany changes at "clean" emissions units 
and pollution control and pollution prevention projects 
-- Sources that :h,ave clean emissions units or are 
undertaking proj,?cts to clean up air pollution would 
generally not be targeted for federal new source 
review. 

e 

Promotion of vol,.lntary plant-wide limits -- Rather than 
face potentially complicated, piecemeal applicability 
decisions every time a change at a plant is 
contemplated, moat plant managers prefer to work with 
an emissions cap or budget, an annual emissions limit 
char. allows mana,Sers to make a,lmost any change any time 
as long as the plant's emissions do not exceed the cap. 
EPA will include this option in the proposed rule. 

Help for cyclical industries such as the automobile 
manufacturing co:r,panies -- Industry alleges chat 
existing regulations unintentionally penalize 
industries that ::lave suffered recent downturns and 
inhibit modernizing changes that are vital to their 
recovery, even w::len changes at a plant lower emissions. 
EPA's proposal w.Lll level the playing field for these 
sources by exten,ding the range of years they can use to 
establish their Jemissions baseline. 

Encouragement of pollution prevention and innwative 
control technologies -- The proposed changes will 
ensure that bona fide pollution prevention qualifies 
for the pollutioo control project eXClUsion and revamp 
the under-used i:ic.novative control technology waiver to 
simplify the pro::ess and eliminate penalties for good 
faith failures. 
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0 Better coordination of permits impacting Class I areas I 1 . 
-- EPA will clarify the role of the Federal Land 
Manager, the State permitting authority end the 
applicant with regard, to the NsR permitting process. 
Other changee establish de minimis levels for air 
quality impacts and provide mitigation alternatives for 
sources whose proposed new emissions threaten Class I 
area6. The changes should dramatically reduce delays 
and disputes currently associated with permitting near 
federal Class I area8. 

e Increased State flexibility -- Instead of cne-size- 
fits-all solutions to applicability and ocher issues, 
Statee would be explicitly allowed for the first time 
to choose applicability and implementation approaches 

% from a menu of alternatives. 

Ieeua 2% Pollution Control Project (PCP) Exclusionr The 
exclusion should fallow the Wisconsin Electric Porker 
Company (WEFCOI ~~xclusion by dropping the following 
from the July draft; 

- The retirement thet the eourcc owner seek and cbtaiu 
a prior state de,termination that the pollution control 
project exclusion epplieo 
construction on ,1 project. 

sup-frontm before commencing 

- The mandatory i--ontrnl requirements of collateral 
t3zissions lncreaseo. 

_ The .offset" r~zcpirfsnent for nonattainment areas. 

- The *air toxics" risk evaluation. 

Response: 

8 EPA generally agrees ,and as mentioned above, EPA will be 
prcposing a broad pollution control project exclusion as 
part of its NSR reforn package to allow exemptions for 
sources that have cle,2n emission units or undertaking 
projects to clean up air pollution. 

0 Thie exclusion will not include any specific requirement for 
State pre-authorization. EPA eqecca that most projects 
will be reviewed by states a8 part of their minor NSR 
programs. As with ERA’S existing NSR exclusions. the timing 
and nature of this ,StJlte minor NSR approval will be left for 
states to determine. 
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0 The proposed exclusion will include the following safeguard 
used in the WS?CO rule to ensure that pollution control 
projects do not have z,~n adverse environmental impact: The 

~, project cannot cause or contribute to a violation of a 
national ambient air quality standards (NAAQS), or 
prevention of significant deterioration (PSD) increment or 
have an adverse impact. on air quality related values (AQRVS) 
in a Class I area. 

0 Under this test, states are to consider the collateral 
emissions from a project and ensure that new emissions 
of nonattainment pollutanta do not contribute to the 
existing problem, EPA regulations will not specify how 
the state must deal with increases that do not 
contribute to a ronattainment problem. 

8 EPA will not require zn evaluation for toxic emissions for 
pollution control projects that are add-on or fuel switches 
Co a less polluting fiel. E?A'Q experience with such 
projects has shown that a toxics safeguard is not needed. 
Given the uncertain nature of many pollution prevention 
projects, EPA believer. that it is a reasonable environmental 
safeguard to confirm that such projects result in an 
environmental benefit before a pollution control project 
exemption is granted. As part of an evaluation of whether a 
project is environmentally beneficial, EPA would expect 
states to consider any increase in toxic emissions. 

IBSUB 3% Pollution Prevention Exemption: A8 EPA has recognized 
in numerous pub1j.c statements, .pollution prevention' 
projects (i.e., projects that allow a facility to 
produce a product, with less environmental discharges 
per unit of product made) must be ancouragsd. To 
effectuate this policy, the 'pollution prevention" 
cxclueio~ proposed by the Agency sbouldt 

- Eliminate the July draft reguuirement that the project 
not improve efficiency nor increase annual utilization. 

- Exclude all .pollution preventioeg projects from NSB 
unless the project increaoes the ~ource'~ mpotential to 
emit.' 

Response,r 

Q The pollution coptrol project exclusion included In the NSR 
Reform rulemaking will. extend the exclusion to pollution 
prevention projects. Any pollution prevention project will 
qualify as ion!,: as it is wenvironmentally beneficial" and 
will not cause or contribute to a violation of a NAAQS or 
PSD increment, or caurce a Class I adverse impact. 
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1 Tnese conditions are patterned after the WEPCO rule and ,I -, 
will create a b:oad, 
prevention projects. 

flexible exclusion for pollution 

0 An exclusion of projects that do not increase a source's 
potential to emit vould,create an exclusion that could 
considerably reduce the effectiveness of the NSR program. I 
Almost any modernization that a source undertakes ha6 the 
incidental effect of lowering emissions. A new emissions 
unit or modernization generally has fewer emissions that one 
built 40 years earlier. Since these type6 of changes would 
not likely increase a. source'6 potential to emit, industry 
would claim this as a. pollution prevention project -- even 
though its' pollution prevention aspects are likely to be 
negligible and actual emissions may increase dramatically 
due to increased utilization. 

IQ6Ue 41 A New l Crosn MeCfam Project Exduaionr EPA ehould 
recognize that Follution ContrOl projects required 
under other laws may result ia mcollatcral. emissions 
lncreaseo of sir pollutants. The PCP exclusion for air 
pollution projects should be extended to these 
projects. 

Response; 

0 Cross media project exclusions are under consideration by 
EPA. EPA will solicit comment6 on extending the PCP 
exclcs$on to cover these types of projects, provided they do 
not cause or contribute to NAAQS violation, PSD increment 
violation or adverse impact on Class I area. 

e Also this i6Sue may bcz addressed in multi-media permitting 
pilot initiative currently underway. 

1csue 51 =Routfnt xaintenance, Repair and Rtplaccunent~ 
Exclusionr The mJuly guidance on thio exclusion should 
be dropped. Indead, the following guidance should be 
included in the proposal: 

mRoutine maintenance, repair, and replacement 
mean6 maint~snance, repair and replacement projects 
occurring o:a a regular baeie,‘on a cyclfc~l basis, 
or due to uqlanticipated failure,of equipment, 
which are undertaken ia an industrial category to 
maintain coropetftfve position of reliable 
aperatfan.m 
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Response: 

. EPA agrees with qemoving the routine maintenance, repair and 
replacement language from the proposal package. 

e With other changes bei:ng made to NSR applicability, this 
issue becomes less important. hth PALS and the Clean Unit 
Test (included in the YSR Reform proposal rule) vi11 provide 
clear distinction of t:ne types of changes that can be 
undertaken without trQgering MR. 

IGBUC 61 A *Restoration8 E:~~cluelonr A new utclu~lo~, baaed on 
the ~result.9 ia" language in the modification 
definition, ahoul~3 be included for activities that 
restore a unit to the highest capacity achievable in 
the previous five years. The exclusion would bs 
limited in time a:ld would recognize that requirements 
governing the timing of capit. expendituree vary 
depending upon mazket conditions, and may not allow an 
industry to make a capital investment to restore 
operations immecli~stely after a problem occurs. It 
would also recognize that units that have deteriorated 
over more than a zfive year period of time should be 
evaluated under ocher tests. This ia consistent with 
the WEPCO rule.6 Implementation of the *causal link. 
requirement thougrh the rule's focus on mrcprcsentativa 
baseline" year co::adltions in the definition of 
'representative a>-.tual annual emissi0ns.a 

Response: 

8 EPA believes the issue of how restoration of lost capacity 
should be treated for :NSR applicability purposes is better 
resolved by the PAL. t:!le Clean Unit Test, and other 
mechanisms in the NSR :Reform package that provide sources 
with considerable flexibility to make changes. EPA believes 
that the routine maintenance exclusion already included in 
the existing NSR regulations al60 has the effect of 
excluding "routine restorations.m 

Inme 78 mClean Unit. Excl~~~sionr Establish an exclusion for 
aourcee that have installed BACT equivalent lavcl of 
control or MACT ox reasonably available control 
technology (PACT) or their equivalbnt, under a state or 
voluntary cor.trol program. Unite that have undergone 
NSR should b6 subject to ths gallowablo-allowable~ test 
discussed in the following ieeue. 
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e EPA agrees and ha6 included a new clean unit exclusion which 
allows an operator of a unit to make change6 to the unit 
provided the change dries not increase hourly emissions (and 
is allowed under perm:.t). EPA is taking comment on several i 
alternative definitions for "clean unit’ including the 
industry's suggested definition. 

fseus 8: Han-Dnlssions Un:.t Exclusioar Industsy eupports EPA’e 
suggestion in drc?ft NSR package of laet summer that a 
NSR cxclueioa be created for km-emitting unite. 

e After consultation u!.th a number of state permitting 
authorities, EPA determined that a regulatory change ie not . 
re?ired to exclude units that are generally not targeted as 
emitters of air pollutants. Moreover, there was concern . 
that the draft non-emztting unit regulations could subject m 

-units, currently excluded a8 a matter of comon BenBe, to 
major NSR due to the rlarrnw exclusion that wae being 
proposed. To preserve the permitting authority'6 existing 
flexibility, EPA is not proposing a regulatory exclusion for 
nonemi~tinp units. EPA will continue to evaluate thio 
issue, particularly with regard to change6 to units that 
affect the emissions at ocher units, and if warranted, 
provide guidance in the future. 

EYISSIONS INCREA&E TESTS 

Issue 9; EPA's proposal should include a menu of altcmativs 
emissions increarre ttsts. If A souroo owner could chow 
that there would be no eignificant amiasion lncraase 
uuder A particulm test, NSR would not be triggered. 

(1) .Allcvable-tts-Allovabla" test for units that hAvs 
underqone NSR. The 'allowabls-to-allowable9 treatment 
for units that hme undergone NSR review 18 A 
clarification of current law -- these units have been 
evaluated and permitted under the NSR program at the 
allowable level riLnd kave been evaluated for BACT or 
LAER at that lcv~l. Any change6 in the unit that allow 
the unit to Achieve permitted levels bava been 
authorized by thm NSR permit. 

(2) k5 mactual-tr:~-actualm test for unite that have 
=bega normal opctratione . vii a. 5 year look-back and 
explicit preamble language 'recognizing that if A 
projected or actual increase in production rate or 
hours Of O~erAtil:ian AhOVe past ACtUAl level8 is not 
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caused by a change, the home of operation production 
rate increase exclusione applies. 

(3) An actual-to-potential test with a 10 year look- 
back that applier to units that exe new greenfield 
units, and at the option of the eource owner. to ,unite 
that have beg-m normal operatioae. 

(4) Plant-wide aF~pliCFihbility limits -- as in the July 
drmrt rule. 

Response 8 

8 EPA is for the first time proposing to give States a series 
of applicability opticns including versions of all four of 
these tests for determining whether an increase in emissions 
will follow from a prc'posed change. As a result, States may 
offer all of these options to industry with the only 
limitation that sources will not be allowed to *game" the 
system by switching between incompatible options. For 
instance, if a source chooses a PAL, it may not go above the 
PAL limit because it want6 to use a "clean unit" test. 

Issue 10: Permitting Authority Control; EPA's NSR rules must make 
it clear that it is the permit issuing agencies -- not 
Federal Land Kaaagers (PI%) -- t&at have the authority 
to determine if II PSD permit applicantem proposed new 
source will have an adverse impact on air quality 
related values (XQRVs) in Clase I areas. 

Response: 

B EPA's draft NSR Reform package sete up criteria for the 
permitting authority to consider when rejecting a FM's 
finding of adverse impact. The draft preamble and 
regulations make clear that this is ultimately the 
permitting authority'e decision when the proposed source 
does not cause or contribute ta a Clam I increment 
exceedance. 

XpIBUe 111 Clase I SlZe/DiBt:ance tht-Offs: EPA ehould set 
reasonable eizc/~~?istanca cut-offe 60 that sourcea can 
avoid all'aspects: of the Class X area review procees if 
they arc small crrough or propose to locate far enough 
away from Claf3B 1: areas. 

Response: 

e EPA's draft NSR Reform package for the first time proposes 
Class I increment significance levels which will allow small 
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sources to demonstrate that they will have a de minimis 
impact on the Class I increment. 
specific td the Class 

Since AQRVs may be 
I area and involve secondary impacts 

that are considerably more complicated to asseas than an 
increment, 
AQRVs. 

EPA does nmot Set national significance levels for 
EPA expects tbat the existence of the Class I 

significance levels will help considerably in eliminating 
delays for small sources. 

fesue 121 Early FL?4 Coorekbationz Permit applicants should be 
tncoursged, but not required, to notify FL&B aarly on 
of major oource8 proposing to locate within 100 ke of a 
Cl.%B.B 1 BTCa. This may be accomplished through 
eetablitlment of t bulletin board service. 

Response: 
a 

a EPA's draft proposal 850e6 address the establishment of a 
bulletin board system and calls for States to list projects 0 
on the data base. Sixtes are also required to Include FLMs P 
in any pre-applicatio::l meetings involving projects within 
100 kilometer6 (kms) of a Class I area and provide copies of 
permit applications far proposed sources within 100 kms of a 
Federal Class I area. For new, large projects outside of 
300 km, States are eicouraged, but not required, to include 
the FLM in any pre-application meeting a6 appropriate, 

Issue 13: EPA Approval of Models and Modeling Techniques: EPA 
should make it clear that permit issuing agencies need 
g& give any def~!erence to FLM claims of adverac impacts 
on AQRVB in t Class I area vhen the PLM claims are not 
based on use of EFA-approved models or modeling 
technlgues for evaluating the impact0 of a proposed new 
source on AQRVs. 

Response: 

a EPA'S draft proposal ;Jistinguishes between modeling to 
dezermine air quality impacts and an AQRV analysis. EPA 
does approve models used Co predict the impact of emissions 
from a source on the surrounding air quality, and generally' 
requires the use of ao EPA-approved model for this showing. 
However, AQRV analyseza generally start with the ambient 
loadings predicted by the EPAcapproved models and then 
deterriifne what the im:pact of that loading will be on the 
AQRV in question, such as the impact of ambient sulfur 
dioxide (and its derivatives) on visibility. In general, 
EPA has no approval procedlxes in place for these conversion 
methodologies and doe!3 not require that FL+%, States, or 
Gources secure EPA apgroval. In the draft NSR Reform 
package, . . !___ EPA provides that conversion methodologies be 
..-Id,-c~- :: public notice and comment, either before its use 

22 

EPAOAQ 6620439 

KRM-D12SCHEDULE KRM-D12



by a source or FLM or j,n conjunction with a determination &-, 
a specific permit. 

Issue 142 Hitiqation of Source Impacts Through Offsets: EPA 
ehould provide States ia rules for a broad range of 
approaches for aslessiag tha adequacy of offacts in 
mitigation of adwrse AQRV impacta. 

Response: 

0 The draft NSR Reform Rxle sets out general principles for 
assessing offsets. EPI; is also taking comment on vhethea 
Offsets for souicef imllacting Class I areas may include 
"double-counting" emisE:ions reductions needed by a source to 
comply with other Clean Air Act requirements. 

Iesue 15: Existing Source Problemsr EPA should not use the NSR 
process to address problems that may ba caused by 
existing sources ~:including existing mobile sources) 
impacts on Class 1: areas. 

Response: 

0 EPA is in the process of developing regional haze 
regulations that are focused on existing sources and Class I 
area visibility degradation caused by these existing 
emissions. Assuming a:1 other applicable PSD requirements 
are met, the draft NSR Reform package would require permit 
denial for Class I area concerns if the new emissions will 
have an adverse impact on AQRVs. It is the state or other 
permitting authority, &nd not the FLMs, that will make the 
final determination as to whether the proposed source's 
emissions will have these proscribed result8 (for AQRVs, the 
state decides when the proposed source does not cause or 
contribute to a Class :I: increment exceedance). 

( TOP-DOWN BEST AVAITAPLE COF'J'ROL TECHNOLCGY 

xseue 16: Eliminate Top Down BACT: The top-down BACT approach 
removes from the States discretion that the Clean Air 
Act has given to then! to make BACT determinations. EPA 
should substantia::.ly reviee or climiPat0 tha .top down 
BACT" approach. 

Response: 
8 EPA does not require s,l:atee to use the top down methodology 

for making BACT determ:inations in its draft RSR Reform 
package. Instead, EPA's proposed regulations for state 
programs will identify certain core criteria that BACT 
determinations must mest. These criteria include that the 
applicant consider the most stringent technology and provide 
an acceptable rationale if the most stringent technology is 
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not accepted. EPA would propose a top-dovn approach in it6' 
PSD regulations which are applicable to state6 without SIP- 
approved PSD programs. 

188~s 171 Repairs Exclusive Dee of fncrfiment61 Costsr EPA should 
specify that incremental rather then average Coats 
should be the basis for selection and rejection. of 
control technologies under ~the BACT process. 

Wssponee: 

e Since EPA's draft provides state6 with discretion in making 
BACT determinations and in evaluating the factore that go 
into that decision, it would be inappropriate for EPA to 
mandate that state8 use only incremental cost8 in assessing 
BACT options. The draft NSR Reform package would not change 
EPA'6 current policy ithat recommend6 state6 consider both 
average and incremental costs in selecting the final BACT 
level. 

366ue 18: BACT 'Cut-Off:" EPA must e6tabli6h a 'cut-off" date 
for considering undocumented new technologies in the 
BACT selection. EPA should retain the proposed 
provision requiring comneeters On draft PSD permits to 

show that technologies have been gdemonstrated in 
practice." i.e., that a new or emerging technology mu6t 
have aaix month6 cof operating performance history to 
verify its claimsed effectiventse. 

Response: 

0 In the draft XSR Reform package, EPA is including a 
presumptive cut-off date and a provision that undocumented 
new technologies considered $n determining BACT must have 
six month6 of operation6 to verify claimed effectiveness. 

166US 19: EPA should delete pre-construction monitoring 
requiraienta from the PSD rules. Where post- 
construction mouitoring can produce uecful data, it may 
be appropriate f#or EPA to require such monitoring. 

Responeer 

0 Section 165(e)(l) of ,the C?A requires each PSD source (or 
permitting authority) to conduct.a preconstruction analysis 
of the ambient air quality at the proposed site and in areas 
whjch may be affected by the 6ourcer6 emissions, in 
accordance with regulation8 issued by EPA. .EPA believes 
that it is appropriate to reevaluate the regulatory 
requlremencs for preconstruction'monitcring for proposed PSD 
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constructions vhere air quality data cannot feasibly be used 
to analyze a source's :mpact upon air quality standards. In 
the draft NSR Reform Rule, '. EPA is soliciting carmnent on the 

..,, appropriateness of providing an exemption for some cases 
from PSD preconstruction monitoring. 

e Existing regulations [e.g., 51.166(m) (211 provide for the 
uee of post-construction monitoring when In the opinion of 
the permitting authority such 'monitoring is necessary to 
determine the effect emissions may have, or are having, on 
air quality in any areis. However, existing regulations do 
not specify that such ;imbient monitoring may include the 
monitoring of air quality-related~impacts In Federal Class I 
areas. In the draft NSR Reform Rule, EPA ie proposing to 
amend its PSD regulations to clarify that post-construction 
ambient monitoring may be required for the purpose of 
determining the effect emissions from a facility may have, 
or are having, on AQRVs in a Federal Class I ,area. 

Issue 20: Since the Clean Air Act specifically exempts from PSD 
review pollutants that are regulated under sectloo 112, 
EPA should drop ita proposal for air quality impact 
analyses for section 112 pollutants. 

Response: 

Q Section 112(b) (6) of the Act provides that part C 
requirements for prevention of significant deterioration 
(PSD) do not apply to hazardous air pollutants (HAPS) li,sted 

under section 112. Izi a March 11, 1991 memorandum, EPA 
stated that it would no longer consider HAPS to be 
individually regulated under the Federal PSD regulations at 
40 CFR 52.21. However:, EPA also indicated that any HAP that 
is,a constituent of a more general pollutant listed under 
section 108 of the CAA (e.g., VOC, particulate matter) 
remains regulated under PSD as part of that regulated 
pollutant. a 57 FR 18070 at 18074-75 (April 28, 1992) 
(publication of March 11, 1991 memorandum). This policy 

will be addressed in EPA'8 rulemaking initiative to update 
the PSD and NSR regulations based on the 1990 CJiA 
Amendments, scheduled for proposal this surmner. EPA has 
removed additional discussion of HAPs/PSD implementation 
issues from the draft NSR Reform rule and will evaluate the 
need for further guidmce over the next several months. 

25 

EPAOAQ 0020502 

I -. 

KRM-D12SCHEDULE KRM-D12



Isme 21: Lowest Achievable Emission Rate (L&RR) determination8 
should factor In economic considerationa. 

Responec I 

0 As opposed to BACT, the definition of IAER does not provide 
for the consideration of economics. However, EPA's existin 
guidance provides, in a generic sense, for limited 
consideration of economic factors in a LAER determination. 
EPA's policy is that if an emission limit will preclude 
construction of new plants within a class or category of 
sources, then there is justification for the permittlng 
authority to reevaluate that particular LAER limit for that 
class or category of source. If another plant in the same 
(or comparable) ind;istry already uses that control 
technology, then such use constitutes evidence that the cos'; 
to industry of that control technology ie not prohibitive. 
Thus, LAER c,oscs arl!e considered only to the degree thar the:7 
reflect unusual cir~xmstances which, in Borne manner, 
differentiate the cr:)st of control for a source from control 
costs for the L'esc of the industry. 

Issue 22: EPA must extend the UT/A waiver to LAER decieions for 
eourcea in nonstteinment areas. Although the UT/A 
waiver providesevidence that the LAER definition can 
be laterpretecl to provide for l comparnhillty,m the 
concept wae'aot. properly extended to projecte that 
employ demonstr~ated pollution preventioa technologies 
in n3nattai7.urtez~t. areao. 

Responser 

0 EPA agrees that Applicability of the VT/A should be extendeli 
to nonarteinment areas and is proposing to do 80 in the 
draft RSR Xefom Rule. 

0 The UT/A waiver does not provide evidence that the LAER, 
definiticn can be inlkerpreted to provide for 'comparabilityr 
and that it should be extended to demonstrated control 
techniques or applic,ations. Tbe draft VT/A waiver 
re~3lations. consistent with the Agency's interpretation of 
LAER, re@re an und;?monstrated control technique installed 
in a nonattainm%nt a'rea to achieve applicable LAER limits. 
The comparability co:ncepc is applicable only to an 
yydemonrtxed techn!LqJe that marginally fails to achieve 
its permItted limit. As crafted, the permitting authority 
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establishes marginal failure emission limits which are 
included in the IJT/A7~s pennit and subject to public review 
and comment. This concept is designed to enhance and 
encourage the installation of undemonetrated control 
techniques or applications by providing the permitting 
authority with increased flexibility to either accept or 
reject an UT/A that marginally,fails to achieve its 
permitted limit. This.flexibility is not available under 
existing innovative control technology waiver regulations. 

Issue 23; The concept of gcomparable emieeion reductions9 which 
EPA has proposed for UT/A waivera in nonattainment 
area19 should be extended to demonstrated pollution 
prevention technologisa in nonattai.nmcnt &bzeam. 

Response : 

0 The concept of "comparable emission reductfoosn and ite 
application to demonstrated pollution prevention 
technologies in nonattainment areas is addressed in the 
Agency's response to &sue 22 above. 
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EPA'S RESPONSE TO CXWES RAISED BY INDUSTRY ON 
CLEAN AIR AC:~ I~~PLEMENTATI~N a~posx 

1esue 1: The Section 112 p:rogram being developed and Implemented 
by EPA ie contraqy to Congress's plan for regulating 
air toxics, arid 1;s fundamentally unfair to the 
regulated comar~uni~Ly because 'controls aro required 
L4oon@r, apply mcm? broadly, and are more stringent than 
Congrese intendedm. EPA must adopt an air toxic8 
program that refhcte the gradationa sad distinctions 
mandated by Congr'ase. By imposing overly-broad 
regulations EPA iis severely complicating the 
implementation of Section 112 and forcing regulated 
eources to commit substantial human and financial 
resource8 to meet standards that ara nither justified 
nor authorized by the Clean Air Act. 

Response: 

0 Section I12 is a commo:n,sense approach to the regulation of 
air toxic6 across the :!nation. For 2s years, the Clean Air 
Act directed EPA.to USC risk assessment to regulate 
hazardous air pollutants to an "ample margin of safety" 
level. By 1990, there was broad consensus that this 
approach had failed. Due to controversy and litigation over 
risk assessments and "now safe is safe," EPA had managed to 
set standards for only seven toxic air pollutants and a 
handful of sources. More than two-and-one-half billion 
pounds of toxic chemicals were still released into the air 
each year, acccrding to industry-reported Toxics Release 
Inventory (TRI) data. Thus, industry, environmentalists, 
States and EPA broadly agreed in 1990 to use a technology- 
based approach as the :primarymeans of reducing emissions of 
air toxics. 

e Congress created the !J!aximum Achievable Control Technology 
or FACT program as a practical approach: based on 
evaluation of existing control technologies, EPA mu6t 
establish control requirements to assure all major 8ources 
of hazardous air pollutants (HAPS) achieve the level of 
control already being achieved by the better performing 
similar sources. The MACT program provides for 
environmental equity ply leveling the playing field for 
industry so that cleaner facilities are not at a competitive 
disadvantage relative to'their dirtier competitors. 

s EPA believes the t4ACT program is working. In the four years 
since 1990, the Bir tcixics program has achieved more than 
was accomplished during the prior 20 years. EPA already has 
set standards for 10 major industries, which when fully 
J--.7 ^---, cr.s .~ .._ .__- will reduce toxic emissions by more than one 
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billion pounds per year. In doing 60, EPA is implementing 
the MACT program in a creative and flexible manner to ensure 
that the standards are practical, make common sense, and 
focus on environmental tesulte. 

(3 EPA has worked closely with industry and others on each MACT 
standard. 
identified, 

Where high costs or other problems are 

approach. 
EPA is taking a cooperative and problem-solving 

The statute provides a menu of tools EPA is 
actively using to smocth the rough edges that can sometimes 
occur with a technology-based approach. Theee include: 

Applicability cutoffs 
Subcategorization, 
Emissions averaging 
Breadth of affected source definition 
Compliance schedule beyond three-year compliance date 
when environmental benefits warrant it 
Prohibitory (exclusionary) rules in MACT standards 
(which serve as limits on potential emissions) 

a EPA remains committed to working with indusrry and other 
stakeholders in the development of its air toxic6 rules to ~~ 
assure conrmon sense approaches can be implemented. 

I- THE DEFINfTTON OF WWX SOURCE AM, THE APPbIC~ 
PND GATT 

la~ueo 2, 3 and 4 : 

Major sources must be defined with reference to section 
112 (c) source categories. 

X~LCT for Categories of Major Source8 must apply only to co- 
located sources of E~Psin a given source category that 
together have the pote:ntial to exceed the lo/25 tons per 
year major BQUTC~ thresholds. MACT for e given major source 
categcky must not extend to co-located area sources or in 
co-located major sour~:cs in different source categorieo. 

l5ACT and GACT for Catagorias of Area Sourcce -- &ea sources 
(including area eource!e co-located with major sourceo) 
should be subjects to XACT or GACT for categoriee of area 
sources only after EPA demonstrates that the area source 
category presents a threat of adveree effects to human 
health or the environment that warrants regulations. 
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These three iDsues concern the definition of major source, 
which is the subject o,f a pending court decision. EPA 
agrees that it is important to resolve this issue as soon as 
possible because of it,6 broad implications for the section 
112 program. 

The Agency believes that its definition of major source 
makes common senaq. is consistent with the law, and 
addresses public cmcerns about air eoxics. Under EPA's 
definition, the determination of whether a facility is a 
major source dependw upon total HAP emissions from the 
entire facility, 
6ource category. 

not just from equipment vithin the same 
Congress selected the 10/25 tons per year 

threshold based on the common sense view that all the 
emission8 from a plant site contribute to health and 
environmental threats. 

EPA's program ensures that air toxic8 controls are required 
for all industrial and commercial plant sites that emit 
mw.jor amounts. 
alternative, 

This would not be tae under the suggested 
which would carve plants into pieces and 

consider whether each ,piece emits major amounts. 

Take for example a facility that emits multiple HAPS and is 
composed of three 20-ton souxces In different source 
categories. Under the suggested alternative, this facility 
would be considered to be a trio.of area sources. It would 
be exempt from major E:ource controls although its toxic 
emissions would total 60 tons a year -- far above the ZS-ton 
major source thresholti. This would not result in a credible 
air toxic6 program nor' satisfy public concerns about toxic 
emissions. 

With regard to area scurces, EPA has made findings under 
section 112(c) (3) for the area sources EPA has regulated. 

EPA is working to ensure that K?XT requirements are 
reasonable and cost-effective. The Agency is using tools 
available under the statute -- such as applicability 
cutoffs, subcategorization and emissions averaging -- to 
achieve this result. EPA is willing to explore concepts 
such as broader emiss!lons averaging within plant sites to 
provide additional flexibility. 
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IUSUO 5: New and.Exieting Source UACT for Categories of m,jtr- 
Sourcee - New Bourct MACT for cateqerits of major 
Bources must onl:f apply to constructed or reconsfructed 
major 8ource8 (i.e.. a greeafield major 8ource or the 
rw=onstI-uctio~ o:I at least 50% of an txleting major 
oource) . Simila:::ly, existing source XACT for 
categories of major toufces applies to existing major 
murces and modtled major BOUIC~S. section 112(g) $6 
the gatekeeper that determines whether and vhcrs PCIIQ 
and existing eou::ce XACT for categoriee of major 
R3OUrC8Q apply -- i.e., section 212(g) guides tha 
identification o:E major source constructiona and 
reconstructions to which new source K&CT applies, and 
major source modifications to which exiatinq nourct 
MACT applies. 

Response: 

t EPA has agreed to discuss the relationship of section 112(g) 
to sections 112.(d) ano 112(j) in upcoming meetings with 
litigants on this issue, as well a8 with other stakeholders. 

Q In EPA's view, for purposes of 112 (d) and 112(j) new 6ource 
M?CT applies when an Eiffected 6ource is constructed or 
reconstructed. The scope of the.affected source ie defined 
in each MACT standard, after notice and comment. This 
approach provides flexibility to tailor the applicability of 
new source MACT to the source category in question. 

0 Although the Agency's interpretation of the statute differs 
from the alternative finterpretation above, EPA agree6 that 
new source MACT should be applied to unit6 for which new 
source MACT is reasonable. Where appropriate, EPA has 
defined the "affected source" broadly, preventing small 
changes at existing sources from being subject to new Bource 
MACT. EPA believes that proposed and promulgated MACT 
standards would apply new source MACT to appropriate units, 
but is willing to conr:ider and discuss any'lnfonnation to 
the contrary. 

t EPA is carefully considering voluminous comments on this 
issue that.were received during the public comment period on 
the proposed section 1.12(g) rule. The Agency is coaeideriag 
a very broad definition of major 6ource for purpose6 of that 
rule, which would limit the applicability of new source MKT 
for that rule. 

tr 
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Iesue 6r Consistency Among Xey Section 112 Programs - The tbree 
MACT etsndard meW;ing provieione - sectionn 112(d), 
(57) I and Cj) - miu:nt be co-extensive. That is, a major 
8ource vith a aec,jrion 112(q) case-by-caes MACT 
limitation by definition satisfies subsevent 112(d) or 
Cjl ZdACT rcqulrem~~cote. Likewise, Q major aource.with a 
section 112!(j) P$A:T limitation by definition aatlsfied 
subsepuent eectio:!ls 112(d) ssgulrameats. 

Responeo I 

8 This issue is part of :ihe ongoing litigation on the section 
112 (j I rule. EPA will address it in the context of that 
litigation. 

II. ~TERMINING POTENTI& '.N, m 

Xsoue 72 Potential to Enit -- All controla and limitations 
(including voluntwy controls approved by the Stata) 
must be considere,:l when determining the poteatial to 
emit %APs under arctioa 112 -- not just those that are 
federally enforce%kale. 

8. This topic is addresaelr9 under the potential to emit issues 
section. 

I&sue 0: Pugltive eznission~~s may not be considered for purposes 

of determining a ~rsource~e potential to emit under 
section 112 until EPA conducte a eection 302(j) 
rulemaking. 

Responm?r 

8 This topic is addresseli under the fugitive emissions issues 

section. 

111. - :ISST~ 

Issue 98 The UACT Floor for New Xajor or area 6ourcas muclt be 
ett at the emlsslans limitation acb.ieved by thhs bomt 
controlled sim2ladr source in the murie eource category. 

Besponecr 

e 5x1 general EPA agrees with this issue. While the Clean Air 
Act allows ZPA to sele'ct the best controlled similar source 
(w++h~t ?.:mitation to a source within the regulated source 
category), this source,is almost~ always'going to be found in 
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the source category king regulated. EPA is not avare of 
situations where it hiis gone outside the regulated eourt~e 
category for new eourt:e MACT. 

Iaeue 10: The MAC!T Floor fox Existing mjor or Area Sources - 
First, the MACT floor for existing WOUTCCW muet be eat 
at the average emissione limitation achieved by all of 
the best perforaSng 12 percent of oourcea in the 
relevant ~3ource 1::ategory 02, for categoriee with fewer 
thdn 30 wource6, tbe average emiseione limitation 
achieved by all of the beat performing 5 Sourcea in the 
relevant 8ource category. ~CCO~C¶, if data ia not 
available ou eve:,7 source in the category, EPA must 
demonstrate that the floor that in calculated on the 
basis of the partial data ia the eame a8 the floor tbat 
would be calculal:ed if data were available on every 
source in the eourct category. Additionally, EPA muwt 
validate all datcl used to support a XACT floor 
determination to ensure its quality. 

I Rcsponaet 

0 The Clean Air Act states that the MACT floor for existing 
sources must be based on the averaae emission limitation 
achieved by the best performing 12% of the 8ource.e in the 
regulated source category. The term "all" doe6 not appear 
in the Act. EPA's approach to determining the MACT floor 
was developed after a very open discussion and EPA ha6 not 
been litigated over this issue. In each rule, EPA develops 
the data used to support the MACT floor and its validity and 
use are subject to review and comment. 

8 As stated in the Federal Register notice enunciating EPA'6 
position on determining the MACT floor (59FR29200). EPA 
plans to retain it6 discretion in setting MACT floors. For 
example, the CAA authorize6 EPA to establish subcategories 
of wources, which results in a separate floor determination 
for sources in the subcategory. 

lesue 21: The Theoretical l~Superfacilitym (EPA Wodel Plant.1 -- 
New and existing source XACT floora arc baaed on the 
average emission limitation achieved by major eeurce8 
in the relevant wource category.~ In other worde, BRACT 
limitation8 arm mot separately calculated for each 
emi~aion unit of major sources in tba POUZCU category 
such that only a fictional *auperfaCilityg CM comply 
without inwtallir!g additional controls. 

Response : 

0 EPA is using the best information it can gather in 
developing MACT floors!. Usually the best information EPA 
can obtain is on an emiesion unit by emission unit basis. 
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With this information EPA determines the MACT floor for the 
emission unit. If industry representatives believe EPA 
should uee an emissions database baaed on plant-wide 
estimates to establish MACT floors and then MACT, EPA is 
wiiling to discuss th:I.s approach to help affected industries 
collect the appropriate data needed for this approach. 

Issue 12: The section 112 c:eaaral Provisions should apply only ae 
cxgressly ePecif:!.ed in each promulgated PSACT standard. 

e EPA agrees and in attl:lmpting to do this already. 

Ircaue 13: EAP8 should be listed by regulation and A procedure 
should be providlrd by whfcb pollutants may be dclisted 
if LIP applicant c&monstratas that a listed %.AP alone, 
or in a particul,rr me, does not pose a threat to 
public health OT the environment. If new EAPP ara 
added to the lis. they mutnt not bs euhject to 
regulation under previously promulgated XACT standards. 

e The Clean Alr Act contains provisions to delict I-IAPs from 
the list in section 112(c). EPA has developed a a’et of 
procedures and provid#ed those to the public. EPA has ueed 
these procedures to evaluate delisting petitions such as the 
pending caprolactam petition as called for under the Act. 
As a result, EPA ia now planning to deliat caprolactam. 

0 With respect to Cparticular uee," EPA believes the Act 
provides that HAPS are either covered or nOt cwered under 
section 112. However I section 112(c) also provides that a 
particular source categozy can be delisted if the 
appropriate findings are made. 

8 With respect to the last question, EPA notes that there has 
been no petitions to list nev HAPS. EPA vi11 consider 
whether existing MAC?' standards should apply to tiy newly 
listed HAPS as new 3LWs are listed. EPA vould only consider 
applying MKT standards to newly listed HAPS after taking 
public comment and mking final decisions on the finding 
that such application is reasonable and appropriate for 
affected aourcee. 
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Issue 14~ The definition of 'affected facility. must be 
conaietent with the definition of major souxce to 
enaurc that the given standard 18 not applicable to 
area sources or other cateqoriee cb major auuretn. 

Responee: 

e EPA u6es the term "affected source" to clearly define which 
eqipment are affected by the M?XT standards. The substance 
of this issue is handled under Issues 2, 3, and 4 of this 
section. 

IBBUt 15 Existing major oo,arces must not be suhjtct to new 
source XACT when :!aodified. 

e EPA agrees that existi,ng sources are not subject to new 
source MACT when modif,ied. When a large readily segregated 
unit or collection of equipment is constructed (readily 
identified by the Statas and the public as a new affected 
source). however, this equipment can be defined as a new 
source and therefore s,ubject to new 8ource MACT under 
section 112 (d) . Generslly EPA has defined "affected 
sources* broadly, thus eliminating small changes at existing 
sources from being sub:ject to new source MACT. For example 
in the Hazardous Organic NESRAP (KON), EPA defines the 
chemical manufacturing process unit for purposes cf aetcing 
what pieces of equipment are subject to new source MACT 
requirements. 

xssue 162 Nonapplicability determinations muet not be required. 

0 EPA generally agrees w,ith this issue based on an initial 
review of 40 CFR 63.l(iz) (3). EPA has discussed this issue 
with affected interests and plane to review and, perhaps, 
revise this requiremenc in light of recent discussions on 
potential to emit. 

Ieeue 171 Sources must be dblc to bypaea for brief periods during 
malfunction while minimizing emiselona in the extent 
f essibla. 

Q Whether a bypase action is pennlssible or a violation 
depends on the definition of malfunction and the factual 
circumstances of the action. The definition in the General 
Provisions governs alt:hough specific standards may supersede 
the General Provisions. If an operator experiences a 
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sudden, infrequent and not reasonably preventable event, 
then activities (suck as bypassing control system) are 
permissible provided the operator takes action to minimize 
emissions. Generalll~, activiries such as byPasses would be 
addressed in the startup, shutdown, and malfunction plan. 

f~kuai leg stimup, ehuedorn, .aad malfunction plans arc not 
applicable r c@rements that must be lncludcd in Title 
V operating permits. 

Reuponscr 

0 EPA agrees that these plans do not need co be included in a 
Title V permit. The requirement to have the plans and the 
criteria governing the adequacy of the~plans are referenced 
from the applicable requirements in the MACT General 
Provisions. The plan,s and actions required by the plans can 
be enforced independent of the Title V pennit. 4 

. 
4 

&Qdif;ication Provisions ISPction 112 

Issue 391 Section Plz(gl met not became effective until 18 
monthe after prcmulgaticn of the esctian 112(g) 
regulation ox until th6 relevant bbt8 prOmUlget66 e 
rule to implement section 112(g), whichever is later. 

B EPA recognizes that s'tates and industry need lead rime to be 
able to implement sec,tion 112(g). The effective date of the 
section 112(g) program already has been delayed. EPA 
published an inrerpre,::ive notice in February indicating that 
states and industry drr not have to Implement section 112(g) 
EPA issues a final rule. In developing the final 112(g) 
rule, EPA will considlsr the need for lead time for state 
development of sectio!z 112(g) programs. EPA is open to 
considering a reasonable time period after promulgation. 

Sssue 20; Section 112(g) must not apply to etationary 6ourcc6i 
that are not inc:?Luded in e section 112(c) category of 
major aourceu. 

8) EPA believes section6 IlZ(cl and 112(g) are meant tb apply 
broadly to all major sources of toxic air emissions. All 
categories that concaiin major 8ouxces are meant to be liated 
on the source category:' list. EPA recognizes the need to 
amend the list If it finds sources that are not in listed 
categories. In the interim, section 112(g) ensures control 
of toxic emissions from constructed, reconstructed, and 
mvdiieII major sources in the category. The fact that EPA 
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has inadvertently ovrrlooked a eource category should not 
mean that citizens lose the protection from toxic emissions 
chat is provided by Cection 112(g). 

xesga 21: Research and del.elopment facilities should be exempt 
from section 13.2 (9). 

Responnscr 

Q EPA received many comments expressing this concernduring 
rhe public comment period. EPA is working on alternative 
approaches to exempting research and development facilities 
in the final rule. 

Xseue 22~ Broad and aalf-lmplunenting exclusione xuuet be provided 
to effectuate Ccngressional intent that only 
eignrificant changes should trigger the sppliCAtion of 
existing source MXT. An exelueion for operation8 that 
the major aoutce ie deaigntd to accommobate is 
essential to the workability of section 112. Sources 
are *designed to acco~Odate" any activity that is 
permissible under the 8ource'a design specifications or 
Title V operatin,g permit application or permit. 

!  
RC8pOn8~ t 

8 The "designed to accommodate" language in the section 112(g) 
proposed rule was the result of intensive collaborative 
thinking among EPA staff and the Clean Air Act Advisory 
Committee. This issu,e also received voluminous comment 
during the public comment period. EPA ie considering those 
comments as the final rule is developed. 

0 EPA does not believe, however, that it is appropriate to 
automatically exempt ,those changes that are represented only 
in a permit applicatisn, but not in an approved permit which 
has not been reviewed by the sr-ate or EPA. 

Xasus 231 Reasonable amisaion estimation techniques must be 
adopted that rea:Listically assess whether a proposed 
change will caua) an smissione increase. 

acsponea I 

8 EPAunderstands the cIxxcern that it or a permitting 
authority could seconl9-guess the methodology used in a de 
minimis determination after the fact, and possibly then 
bring enforcement act:Lon. EPA intends to address this 
concern in the final :rule more directly than was done at 
proposal. EPA ia looking for a way for eourCes to have more 
certainty that their emission estimates will be acceptable. 
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Zasue 24x De minimla emisoir~n levcle muat ba established at 10 
tons per year us&se It io demonstratad that a lower 
level irr aecessrrry to protect human health or the 
environment. Any de mlnimie level mmt be mearaurabls.. 

RCQPXUWt2 

Q At proposal, many de m,inimis level-s'were set at 10 tons. 
Pollutants of relativeiy higher toxicity vere given lover de 
minimis values based upon greater hazard. EPA is carefully 
considering 'comments r'eceived on this issue, including the 
concern that emissions be measurable, aa stated above. 

a In order to address tha conzem that small changes not 
overwhelm the system, 'PA has provided numerous other 
exclusions, such as tkse for xaw material8 switches 
("operatdona the major source is designed to accommodatenI 
and those for production rate increases and routine 
maintenance, repair, and replacement. 

Kssue 25: A simple, streamlLncd offset procedure is required 
under section 112(g) (I). Sourr~e only need to submit 
aa 'offset showi - preapproval ia Pot rtfpiftd. 
Sourcea must be dslc to claim offset credits for 
reductions taken ,+inder other programs and 80UrctB mudt 
be able to take me&it for shutdowns and curtallments. 

e Rather than require prdeconstruction review of offsets, as is 
required for case-by-c,ase MACT determinations, the proposal 
only requires pre-operation review of offsets. EPA did not 
intend that this review be onerous. However in the final 
rule, EPA intends to a-ldress the concern that the offset 
procedures be simpler and more straightforuard. 

8 As stated above, EPA i,s considering adopting a broad 
definition of major source that provides maximum flexibility 
for offsets. Should EPA do so, the definition would be 
linked to an approach that allows only those offsets which 
provide aUditiona emission reductions. 

Zmsue 26: Modified major aourets must have thraa yeare after XACT 
is determined to achieve complfrrxlce. 

8 The proposed rule grants the permitting agency/authority to 
determine the time need to comply on a case-by-case basis. 
The permitting authority has the discretion to allow up to 3 
years for compliance. Common sense would suggest that there 
--- ----* IZ?!CT emission limitation measures, such as 6ource, - _ '. -.. 

. 

. 
* 
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reduction projects, 
compliance. 

that may not require 3 yeare for 

e The new source review program, for example, provides no such 
lead time for compliance. MACT standards under section 
112(d) require different compliance perioda, up to three 
years maximum, 
basis. 

on a murce category by source category 
Therefore, EP.X believes it ie reasonable to grant 

the permitting authority discretion to use common sense in 
making case-by-case c*zmpliance decisions -- juet as they can 
approve MACT determinLxtiona on a case-by-case basis. 

Iercrue 271 EPA has no authozity to veto section 112(g) 
determinations mzde by States that have received 
section 112 delegation. 

Response t 

8 The supplemental ticlo V proposal contain6 a list of mare 
environmentally signi:Zicant permit revisions including 
section 112(g) determinations for which EPA will require an 
opportunity to review and object to the revision if 
appropriate. This does not mean chat EPA intends to veto 
section 112(g) determinations; but rather is retaining the 
right to do so. 

BD It is to the source's advantage to provide an EPA veto 
opportunity upfront when making a section 112(g) 
determination. This 11s because the title V operating permit 
process provides for I;PA veto opportunity when new 
requirements are entered into the permit. If that 
opportunity has been provided, then the source can more 
confidently incorporate 112(g) requirements into irs permit. 
EPA is also considering ways to reduce the administrative 
burden associated with such permit changes. 

Issue 28: Case-by-case blAC1:' determinations muet be streamlined, 
be based on infonaation reaeonably available to 
sources, and allow the use of HACT for similar sources. 

lassponec z 

e EPA agrees that case-by-case MACT determination& should be 
practical and based or:. reasonably available information. 
EPA is considering conments on its case-by-case MACT 
guidance and will address this issue in the final rule. 

@ACIAO 0020! 16 
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section 212 fil 

35sues 29 and 30X 

Application@ for section 212CjI limitations abe due 12 
monthe after the eection 112(j) deadline (i.e., 30 
months after the eection 112Cel scheduled promulgation 
date). Source category applicability must be defined 
before the meetion 112(j) deadline 60 that sourcea have 
notice that section 112(j) applies. 

Ia These Issues are part of the ongoing litigation on the 
secrion 112tjl rule. EPA does need to understand the i~eue 
better and will addrerls it in the context of rhe litigation. 

Icb In the final section 1.12(j) rule, EPA committed to sharing 
information with sources as the section 112(j) deadline 
approaches and infornzzion about a source category has been 
gathered, or EPA has made a presumptive MACT determination. 
EPA intends to work with stakeholders should section 112(j) 
ever become a reality for a source category. 

40 

EPAOAQ 00205.7 

KRM-D12SCHEDULE KRM-D12



08/14/01 TI% 0933 FAT 919 541 5489 ._ 
US EPUIPSG @lo43 

IEsua 31 

e EPA's proposed nenhaaced monitoring" (sEX*) rcgulatione have 
a number of serious flavs that have not been adequately 
addressed by the Agen::y. 

* 

0 

e 

8 

e 

P) 

The proposed pro:gram Iocusea improperly on monitoring 
to detect small changes in emissions, which may be the 
result of the no:mal variability aseociatsd with the 
underlying proce,is, emission control teCh.nOlogy, and 
analytical metho&, 
large, 

rather than on mmitoring to detect 
and environmentally eignificant, excess 

emissions incidents. 

The proposed program, vhich rcquirarr development of 
complicated and controversial ZIUV monitoring 
requirements on II case-by-case basic through the Title 
V permitting process, would impose huge burdens OP 
industry and the state1 would *gridlockm tha permitting 
process; and vou:id inevitably lead to the imposition of 
inconsiatcnt requirements on similar aouroee. 

The proposed program would impose c~onnoua compliance 
costs OP industry, that easily could exceed $1 
billion/year, with little, if any, environmental 
benefit. 

Despite Agency c:i.aima to the contrary, the proposed 
program would iocnrease the stringency of anany emission 
B tandards , contrary to law. 

The proposed program would severely restrict amissiooe 
trading, averaging and netting, thereby compromieiag 
use of market-barred incentive8 -- 'a critical tool for 
implementation of tha 1990 amcndmaate. 

Xonitoring approaches that would matimfy the criteria 
in the proposed xxlc are shply not available for some 
source categoricI: (e.g., fugitive emission 8ources and 
batch processes)., Par other Pourco categories (e.g., 
those eubject to mass limits), companies would be 
requfred to use undemonstratad techniquea. 

EPA'S RESPONSE TO ISSDES RAISED BY 1M)VSTXY ON 
CLEAN AIR A3 IMPLEMENTATION RGPOSW 

a 
*. 

Q EPA should seek an extension of the deadline to eagaga in a 
meaningful stakeholder diAlOgUe to develop a reasonable EM 
program. In order to allow time, for this dialogue to 
unfold, the Agency miwt seek a 12 month extenrsion of the 
April 30, 1995 court-ordered deadline. 
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8 EPA should proporre I rclasronabls M program with the 
following elemente: 

The Agency should develop BP Ex program that urea 
leg~slativc x-ule.mkings - not the Title V permit 
program - ae the process for determining EM for any 
emission standard tbat was originally setablishad 
through nh?.makla~:~. 

At most, the Agency should use tbs current W 
mlenak%lng to art:(.culate criteria for identifying 
cm~ssion standardrt with insufficient anonitorimg, md 
criteria for enhancing thbla to this point of 
w.lfficlency. The Agency could also u8e the current 
rulemaking to establish a scbedula with deadlines for 
completing a review of existing standards, under an 
appropriate prior2tization mcheune. 

The criteria articulated in this xulemaking ebou%dr 

Establish us a goal selection of monitoring 
tecbniquee that will provide data l zfficirnt to 
prevent and detect large excess mieuion 
Incldentm, vhich have significant environmental 
impact, rathrxr than monitoring technipura to 
detect small changes in emissiona. 

laclude adequate eafeguarda to ad+essr contn and 
cost-effect$venese (1) by clearly providing for 
selection of the least-cost nathod that satisfies 
the critiria, and (21 by prcvidiog for rejection 
of any monitoring raethoda ae EM that result in 
unreasonable Costa. 

Rewire use mly of demonstrated monitoring 
tecbniquee. 

Provide clea::c and unequivocal safeguards to assure 
that changes in monitoring method8 will not change 
the stringemy of the standard. Them safeguards 
would inclu& requiring coneldcration of tbe 
followingt (1) the aced for appropriate averaging 
times to takr into account variability in 
emission8~ (.:Z) tbe need for a chaage in t.he . 
numerical eqpression of 6tandardsJ md (3) tha 
need to estdblisb start-up/shutdown/malfunctioa 
rxemptic3le. 
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e Once the crltaria and schedule are established, EPA 
(for Federal 8tanCArds) and the statea (for state 
standardB) would z'~ply the criteria, and identify 
insufficient monitoring compliance methods. Theec 
standards would be candidates for rulemaking 
proceedings to enhance them. 

xesponae t 

% 

l 

‘B 

8 

EPA agrees and has withdrawn from the Office of Management 
and Budget its proposed! rule for enhanced monitoring. It 
has received a 60-day extension of the court-ordered 
deadline and intend6 tc,s seek a further extension of at least 
a year after it holds a. meeting with interested 
stakeholders. EPA plan-6 to issue a Federal Eguieter 
notice that announces the procees it intend6 to follow in 
reproposing and iSSUing the final enhanced monitoring rule. 
EPA ha6 withdrawn the enhanced monitoring protocols from the 
Technology Transfer Network (TFN) computer bulletin board 
and in the upcoming ma a notice will clarify 
that those protocols are no longer applicable. 

On May 31, 1995, EPA ie meeting with representatives of 
industry, States and environmental groups to discuss further 
option6 for developing a new flexible approach for the 
enhanced monitoring rule.' 

EPA hopes to develop an approach that will build on the 
requirement6 of existing rules and ensure that the 
environmental result expected from those rule6 are being 
achieved. 

One approach EPA i6 considering would focus on improving 
current pollution control equipment operating and 
maintenance monitoring requirements. An enhanced operating 
and maintenance monitcring protocol would require that a 
source owner provide dccumentation that it has operated and 
maintained a pollution control device or process operation 
In accordance with established, reliable operating and 
maintenance practices and that any necessary corrective 
action6 have been implemented to ensure that emissions have 
been reduced. At the Xay 31 atakeholders meeting, EPA 
anticipates discussing this option as veil as any other 
options or issues raised by atakeholdere. 
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EPA'S RESPONSE TO ISSUES RAISED BY INDUSTRY ON 
CLEAN AIR ACT IMPL~EWrATIO~ REPOR% 

@IO46 

p,Ytxntinl to Em$.$ 

Issue 11 Federal Enforceahilityt EPA should olPmiaate 'Pedcral 
enforceability" j,.n determining a eourcs~a potential to 
emit bccaueer 

-- The requiremeut hae XIO legal basis. 

-- The requirement aneedleoely Porcsa aourcen with real- 
world maximum em!~.ssions potential below the statutory 
thrcsholda to oamply with the burdensome requlremento 
designed for mma:jor= aourcea ox to attempt to radar 
existing coatroh and limitations -federally 
cnforceablcm by cmtcring a Cediour end coetly -- and 
often uaavsilablo -- federal docwaentation process. 
Horeover, existixrg sources face lengthy and costly 
delays when making even routine changes beceuee of the 
need to create 02:' revise mfederally eaforceablem 
res tzicticata. 

-- The requirammt forcas atatcs to upcad eQalficant 
time and resources to develop and admlniotcr proctoaen 
for non-major ~ot!!rcccl to render Controls end 
iimitatioua wfederally saforceable.~ 

-- The recpiremx~t is unaecsssaxy for effective 
enforcf2nent. States and localities can entorce 
restrictions imposed by their lawa and psrmit8. 
Moreover, if B aoubce operates above a statutory 
thresh~old without complying with applicable =major" 
80urce rerplrernerits, EPA and citizens have enforcement 

fOOlB BVailAbh. 

a EPA is currently in l:l.tigation on the federal enforceabllity 
issue. In that litig::ition EPA has taken the position that 
it has legal authority to require federal enforceability. 

Q Equally important, EPZl believes that the proviaioa for 
federal enforceability mkee nenee. nor eources that have 
the capability to emit major amounts, and avoid federal 
permits and federal emission reduction requirements by 
restricting their operations, EPA believes it ie TeaBOnable 
to ensure adherence to those restrictions by providing that 
they be enforceable b!,r the federal government and citizens. 
The requirement for federal enforceability increases the 
credibility of the system by giving EPA the opportunity to 

address patterns of nl>ncompliance. It also provides 
citizens an opportunity to ensure chat source8 in their 

I 
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communities are not inappropriately avoiding requirements 
that, if complied with. would decrease exposures CO 
hazardous pollutants. 

Is There are many ways to ensure that the creation of federally 
enforceable restrictions doe 6 not create a burden on 
i~ndustry. In a Januaxy 25, 1995 guidance memorandum, EPA 
identified approaches such as general rules and general 
permits that allow restrictions to be created for large 
numbers of sources without having to resort to individual 
permits - To ensure that states have sufficient time to 
implement any needed z:.pproachea, 
transition period. 

EPA has provided a two-year 
Ur.der this eransition policy, sources 

emitting less than 50 percent of ehe major source threshold 
would not be required to get permits but muat only keep 
records reflecting thc:ir actual emissions. Sources eznitting 
more than 50 pe~rcent c!f.the major source threshold, and for 
which there are State permita limiting their emissions to 
less than major amounts! can submit a certification 
accepting the state limits as federally enforceable. 

Issue 2: The transition pc:licy announced by EPA On January 25 ie 
not nn'adepuate x’esponse to the public and private 
burdens imposed 1.y the "federal l nforcaabilitym 
requirement. 

0 EPA believes that the transition policy,eliminates any 
short-term administrative burden that would be imposed by 
the requirement. The policy does require sources emitting 
less than the 50 percent threshold to keep appropriate 
records of their operations sufficient ~to demonstrate that 
the 50 percent level is being adhered to. In most cases, 
Such records will be z~elated to the amount of materials used 
or processed and should not require any new recordkeeping 
actlvieies. EPA does not intend to second-guesa the actual 
emissions findings of sources and states. Sources that are 
very close to the majcr source threshold must merely certify 
that they have a permit that effectively restricts emissions 
and accept the limits in the permit as federally 
enforceable. 

@D EPA believes that the various approaches to eliminating the 
burden over the,longer term (limitations by rule, general 
pc,'mlits, clarificaciors regarding realistic worst-case 
activities) should be in place by the end of the transition 
period. EPA is open to reviewing this assessment am the end 
of this 2-year period approaches. EPA is also giving 
serious consideration to permanently extending the exemption 
for Sources emitting less than the 50 percent cutoff. 

&&Q 002852i 
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Qt EPA agrees that realistic assumptions of this nature need to 
be made and has init.ii,ited an effort ,to evaluiite several 
categories of small sources (grain elevator6, gas stations, 
automobile body shops. and emergency generators). EPA plans 

. co follow up this effort vitb more general guidance on 
princip7es that can b{:+ used to evaluate additional 
categories. 

IBBUO I* EPA should allow ~ourcea to rely on objsctivsly 
reasonable estimates of potential to enit, and iesue ,̂ 
prerrumptively acceptab&i aethode for qstiznsting 4 

potential emissione, 

Xesponae t 

8 EPA agrees thaf sources should use objective and reasonable' 
methods, and chat a goneral hierarchy for these methods has 
been established. Source-specific testing is generally 
preferred. Where no source-specific information is 
available or feasible to obtain, tests on similar facilities 
or emission factors can be used. 

raau4 5: EPA should adopt an enforcement policy which does sot 
penall!ze a source when post hoc application of an 
updated estimation method results in a detarmlnation 
that the aource’cf potential to en&t, as calculated 
today, would oxcl!:ed an applicable threshold, where 
reliance on the prior estimation method was. at the 
time, objectively reasonable. 

Response t 

(Refer to Issue 2 In the Operating Permit Program section 
for response to this :Lssue.) 
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EPA'S RESPONSE TO ISSD-ES RAISED BY INDUSTRY ON CLEAN 
AIR ACT fl~LPLENajTATION 2ZREpORH 

F3nisaion~ Fuqikive 

issue 1: EPA must apply the 302(j) rulemaking requirement acrose 
the board to all Clean Air Act programs that apply to 
major sources, including the section 112, title V, BSD, 
and nonattainment HSB. 

a EPA continues to conduct section 302(j) rulemakings where 
reguired under the Act, but EPA believes section 112 does 
not require such a rulemaking. A court decision on this 
legal issue should be ::,.ssued shortly. EPA is interested in 
hearing specific concerns about the technical feasibility of 
measuring fugitive HAP emissions, and in providing guidance 
in this area. 

Issue 2r In a section JOZ(:i) rulemaking, EPA must demonstrate 
that the benefits of regulating a source of fugitive 
emissions would outweigh the costs of such zegulatioa. 

Reerponaer 

0 EPA historically has considered economic feasibility in 
rulemakings conducted mder section 302(j). 

Isoue 3: EPA should issue guidance regarding the proper 
treatment of co-located sources of fugitive emissions 
that have not been listed pursuant to section 302(j). 
EPA comitted to :;.ssue this guidance promptly in a 
Pf?bruary 10, 1995 motion to the D.6. Circuit. 

ReE?pon.ee: 

e EPA has committed to ic<sue this guidance in May 1995. 

9 
84 
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Attendees at Meeting with 
Assistant Administrator Mary Nichols 

April 12, 1995 

1. Max-v Nichols - OAR.!iC 
2. David Doniger - OAR/It 
3. Bill Tyndall - OAR,'IC 
4. Rob Brenner - OAR/::C 
5. Nancy Sutley - OA 
6. Alan Eckert - oGC 
7. Michael Wirier - OGC 
n. Greg Foote - OGC 
9. Lydia Wegman - OAQPS 
10. Jeff Clark - OAQ?S 
Il. John Seitz - OAQPS 
12. Fred Dimmick - OAQI?S 
13. Mike Trutna - OAQPS 
14. Tim Smith - OAQPS 
1s. Kathie Stein - OECA 
i6. Winston Smith - Resrion XV 
17. Julie Domike - OECA 
le. Jim Ketcham-ColwilL 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
x9. 
20. 
21. 
22. 
23. 
24. 

Industrv Reuresentativex~: 

Germ Ashe - AT&T 
Robert D. Bessette - Council of Industrial Boiler Owners 
Dorothy Bowers - Merck & Co. 
Shannon Broome - GE 
Bill Eurkhart - The! Procter & Gamble Company 
Kevin Butt - Toyota, Mgr of Envt'l Affairs 
Georgia Callahan - Texaco Inc. 
Nancy Cookson - Chemical Manufacturers Association 
Ted Cromwell - Chemical Manufacturers Association 
John Dege - E.I. duPont de Nemours & Co., Inc. 
Edan Dionne - IBM 
Sherpx Edwards - SOcMA 
Michael Faulkner - Fluor Daniel 
Joseph Flaherfzy - I!aiser Aluminum 
David Friedland - Beveridge & Diamond 
Barry Garelick - Solar Turbines, Inc. 
Denise Grant - Cheriical Manufacturers Association 
Julia A. Hatcher - Latham h Watkins 
Maureen Healey - The Society of the Plastics Industry, Inc 
Patricia Hill - Georgia-Pacific Corporation 
Joseph C. Hovious .. Union Carbide 
Mike Innerarity - Tenneco Gas 
Ed Jaffee - Primary Glass Manufacturers Council 
Douglas Kliever - (.!leary, Gotlieb 

wl11213129.1 

,.. 

EPAoAQ 0020525 

KRM-D12SCHEDULE KRM-D12



@OS1 

25. 
26. 
27. 
2a. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 

_/ :;: 
54. 
55. 
56. 
57. 
58. 
59. 

Chuck Knauss - Swidler & Berlin 
Karil Kochendorfer - American Textile Manufact. Institute 
Theresa K. Larsen - National Association of Manufacturers 
Bill Lewis - Morgan, Lewis & Bockius 
A. Walt Long - Owe,ns-Illinois 
Ken Markowitz - Kilpatrick & Cody 
Jack McClure - Shell Oil Company 
Michael McCord - M'organ, Lewis h Bockius 
John Medley - Mobil Oil Corporation 
Tim Mohin - Intel Government Affairs 
Jeffry C. Muffat - 3M 
Henry Nickel - Hunton h Williams 
Frank Partee - Ford Motor Co., Dearborn, MI 
Paul Patlis - Unit,?d Technologies Corporation 
Sill Pedersen - Sh'aw, Pittman 
Dick Penna - van Ns:zss Feldman 
Richard C. Phelps '_ Eastman Chemical Company 
Michael Pucci - AT<:T 
Patrick Rahter - Hogan & Hartson 
John E. Reese - American Petroleum Institute 
Leslie Ritts - NEDA/CARP 
Arline M. Seeger - Morgan, Lewis CL Bockius 
Eva Seydell - United Technologies Corporation 
Quin Shea - National Mining Association 
Ellen Siegler - American Petroleum Institute 
Susan Smith - Owens-Illinois 
Corey Snyder - The Procter & Gamble Company 
Scott Styles - Air Products and Chemicals 
Brian Taranto - E=:on Chemical 
Dina Vizzaccarro - AAMA, Washington Office 
Rasma I. Zvaners - Chemical Manufacturers Association 
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Attendees at Meeting with 
Assistant Administrator Ma,y Nichols 

April 12, 1995 

EeLcuests for Conferencii Call %cckuu: 

1. 
2. 
3. 
4. 
5. 
6. 

Mitch Eaer - API 
Vicki Arrovo Cochz:an - Kilpatrick & Cody 
Eric Grcten - Broxn, Fccarroll h Oaks Hartline 
Eugene Praschan - .UMA (North Carolina) 
Jackie Savage - Cb!rysier Corporation 
Larq Slimak - WA, Detroit Office 
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Bob Holden, Governor ' Srephen M Mahfood' Dirccror

T OF NATURAT RESOURCES
*w.dn¡.smtc.mo,us

EEC 23

Mr. Tad Johnsen
Power Production SuPerintendent

Columbia Municipal Power Plant

P.O. Box 6015
Columbia, MO 65205

RE: Applicability Determination Request - Project Number: 2003-11440

Installation ID Number: 0194002

Dea¡ Mr. Johnsen:

Yow request for a determination of perrrit need for the replacement of boiler tubes was reviewed by my

staff. According to Missouri State Rule l0 CSR 10-6.060, Cottstraction Permiß Required' no

construction pãrmit is required from the Missouri Air Pollution Control Program'

The City of Columbia, Missouri ploposes to replace the boiler tubes on the back wall-a1! in the lower part

of tle economizer of boiler oo. z. ri" toiler ii coal-fi¡ed, capable of producing 240,000 pounds per hour

;i;*trl *d co¡nected to a1¡-megawatr rt*- ¡¡rbine-generator. This procedure is necessary

maiittenance to the boiler to ensure the safefy and operatiãnd effectiveness of the unil The boiler

capacity, fuel-input rate, heat rate, and effrciency will remain uachanged' Replacement of theboiler tubes

is considered to be routine maintenauce by the Søte ofMissouri and is excluded from permitting per

Missouri State Rule 10 CSR l0-6.061(3XB)1.D.

The new tubes for this project are expected to cost $ 1.2 million dollars with an upper limil of $ 1'7 million

dollars. The $L7 million dollars rePfesents approximately seven percent of the DOE Aerivga 
39s-t¡' 

fne

actual expected expense ($ L2 million) comparedto a moíe realistic boiler replacement cost of $50 million

is approximat ely 2 t/zperàenf Both the .*p'otø and conservative percentages are less than the.20 percent

average Environmentat ¡;"t."tt";;l*r' Cnpnl uses for criteria ¿ifinition of maintenance activities'

The installation has also requested concurrênce with the EPA's routilrc maintenance' repair and 
-

replacement (RMRR) g"iãi"t" in regards to t¡be re,placement. The State of Missouri has not adopted the

ótdance in tà ûre statã mpternentattn Phu at this time. Therefòre, concìurence is unnecessary'

You a¡e stilt obligated to meet all applicable air pollution control rules, Department of Natural Resources'

rules, and any other applicabte føåaL state, or iocal agency regUlations'^specificalty' you should avoid

violating l0 CSR 10-3"090, Restriction of Emíssion ofOairt,l-O-C9119-0' 170, Restriction of Partianlate

Matter to the Ambient Air Beyond the Premíses of Ortgtn,l0 CSR 10-3'030, Opm Buming Restrictíon'

andl0cSR10-6.220,RestricríonofEmíssionofVßibleAirContaminants

Intcgrity and excclhncc in cverything wc dø

ût,
8qd'd PEPÉ

AM-00025849-MDNR
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Mr, Tad Johnsen

Page Two

,4. copy of this letter should be kept with the unit and be made available to Department of Natu¡al
Resources' personnel upon verbal request,

If you have any questions regarding this determination, please contact Lina Klein at tl.e Air Pollution
Control Progmm, P.O. Box 176, Jefferson City, Missouri 65102 or you may phone (573) 7514817 .

ftank you for your time and cooperation.
':

Sincerely,

AIR POLLUTiON CONTROL PROGRAM

/t,/ LJLJ/ If'+-^a- 
^-/ 

nùÙ-,<
I

Kyra L. Moore
Interim Ne,¡/ Sou¡ce Review Unit Chief

KLM:LK I

c: Northeast Regional Office
P-AMS FilegOO3JJ.040

AM-00025850-MDNR

KRM-D13SCHEDULE KRM-D13



lmieh W (Jry) Nìixon, Govcmor . MarkN. Tmplmn, Dincor

T OF NATURAL RESOURCES
www.dnr,mo.gov

JUL 1 7 2009

Nt[s. Dayla Bishop Schwa¡tz
Deputy City Counselor
Cify of Independence
11i East Maple, P.O. Box 1019
Independence, MO 64051-0519

RE: New Source Reviçw Applicability Determination -
Proj ect Number: 2009-04-050
Installation ID : 047-0096

Dea¡ lvfs. Schwa¡tz:

Your notification for replacement of a portion of the boiler tubes and all of the
superheater pendant tubes on Independence Power & Light's (IPL's) Missouri City
Untt2 was reviewed by my staff. According to Missouri State Rule
l0 CSR 10-6.060, Cowtruction Permit Required,no construction permit is
required from the Missouri Air Pollution Control Program.

In a letter dated April 9,2009,IPL notified the AirPollution Conhol Program that
they are intending to remove portions of the boiler tubes a¡d all of the superheater
pendant tubes in the Missouri City Unit 2 QVICZ)- A boiler tube wall thickness survey
indicated that areas of both the front and rear boiler wall tubes and the superheater
pendants have reached minimum waII thickness and should be replaced. The
replacements in the existing boiler tubes and superheater pendant tubes will be
replaced with like-kind tubes and pendant æsemblies as available. No modification to
the design or material will be implemented. llowever, corrective technolory /
engineering and design or material changes will be incorporated as a result of ma¡ket
availability. The boiler wall ¡¡bes that wiil be installed will be thicke¡ based on
availability. No modification to the operating design, layout, performance or process
is planned. IPL forecasts that usage of MC2 will decrease in years beginning in 2009.
Thus, IPL is not projecting any increase in capability or operating hours due to the

project. IPL is performing preventative maintenance to enzure that operations during
tbeMC2 operating season can be maintained. The following describes the details of
the project:

È,
RqddhF

Al\i,-00024472-MDNR
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able l: Replacement Tube F ect
Tube l,ocation unguar ruoe

¡ô fì
r(eplacemenl ûriginai Tube

Wall
Thiclcress

Repiacement

Tube Wal!
Thiclsress

Originai Tube
Mate¡ial

Ksplacement

Tube
Material

Front Boiler
Wall

3.00" 3.00" 0.180MWT 0.203MWT sA 210 A1

Rea¡ Boiler
'Wall

3.00" 3.00" O.lEOMIT/T 0.203MWT SA 210 AI SA 2IO A1

Primary
SuDe¡heater

2.00" 2.00 0.0165MWT 0,0r65MwT sA213:T22 sA213-T22

Secondary
Sunerheater

2.00" 2.00" 0.0l65MwT 0.0l65MWT sA213-T22
SA 210 AI

s^213-T22
SA 210 AI

Ms. Dayla tsishop Schwartz
Page Two

The Air Pollution Confrol Program concurs that the replacement of the boiler tubes
and superheater pendant tubes appear to be routine repair. However, since there is no
clear definition or policy on what should be consider routine maintenance and repair,
the Program is also relying on 'þrojected acfuals to actuals" information supplied by
IFL showrng that this project is not a major modification.

IPL has performed an emission analysis based on the projected actuals to actuals test
as outlined in 40 CFR 52.21(a)(2)(iv)(c). Tbe baseline actual emissions @AE) were
calculated using coal heat input, coal bumed, coal sulfur content and AP-42 emission
factors. Project actual emissions @AË) associated with the project were calculated
based on forecasted energy production, annual fuel use and emission levels
accounting fo¡ the project annual utilization of MC2 through the next 5 year period.
IPL selected the highest BAE found for each pollutant in the 5 year period
immediately preceding construction of this project which is the same 24-month period
of July 2005 through June 2007 for each pollutant. (The project is anticipated to
begin in October of 2009.) As summa¡ized in the kble below, the calculated project
emissions çhange is a dec¡ease for each New Source Review (NSR) pollutant. Thus,
there will not be a significant net emission increase as a result of the project.

Table 2: Fuhre Actuals to Actuals
NSR
Pollutant

PAE (tpy)* Selected
BAE (Þv)

Change
(tpy)

PSD
Significant
Level ltovl

Major
Modification?
(Yes/ltto)

NOx 420.3 5L4.9 -94.6 40.0 No
voc 0.5 0.7 -0.2 40.0 No
PM'n 16.0 2r.9 -5.9 15.0 No
PM 42.1 5't.6 -15.5 25.0 No
SOz 2,032.3 2.209.7 -1't7.4 40.0 No
CO 6.8 8.3 -1.5 100.0 No
+Thc PAE smissions a¡e the highest projected for any one of the succeeding five years.

Arvt-00024473-MDNR
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Ms. Dayla Bishop Schwartz
Page Three

Since an emissions increase is not expected from the replacement of the boiler tubes

and all of the superheater pendant tubes at MC2, the project is not considered a major

modification and no permit is required. However, in order to demonstrate that the

actual-to-projected actual applicability tests will result in no net increase, IPL shall

maintain all records of the baseline and annual emissions infonnation as outlined in

40 CFR 52.21. IPL shall maintain these records for 5 years after the modification

outlined in this project is completed.

Additionally, staffrequested IPL to evaluate whether the planned replacement of the

boiler tubes constituted reconstruction of the boiler with regards to the New Source

Performance Standa¡ds (NSPS). The MC2 unit wæ put into service in 1954' Since

the boiler was constructed prior to Se,ptember 18, 1978, it is not currently subject to

the NSPS, Subpart D4 Standards of Performanceþr Electric Utility Steam

Generatíng Unitsfor Which Cowtruction Is Commenced Afier September 18' 1978.

For the unit to be considered reconstructed, the replacement of the components of the

existing facilitymust be to the extent that the fixed capital costs of the new

components will exceed 50 percent of the fixed capital cost that would have been

required to construct a comparable entirely new facility. According to additional

information submitted by IPL, the re,placement cost of the boiler tube project is

estimated to be $3,553,000 anä complete re,placement of MC2 is estimated to be

522,273,143. The boiler tube replacement project makes up less than2}% of the

total re,placement costs. Therefore, the boiler tube re,placement does not constitute

reconstruction and the boiler remains not subject to the NSPS'

Lastly, in the course of the technical review, staff noticed discre,pancies between

submitted data from the spreadsheets included in the letter dated April 9, 2009, and

the Emission Inventory Questionnaire (EIQ) submittats. The discrepancies are due to

differences in the amounts of coal bumed in the MC2 unit as reported in the

spreadsheets and the EIQs. In addition, IPL did not report condensable emissions on

their 2008 EIQ. Since IPL is projecting a significant decrease in the future

operational hours ofMC2, correction to the baseline actuals will only lead to a

different negative emission increase and inclusion df condensable PM¡¡ smissions will
also result in a negative increase. Therefore, we are moving forwa¡d with our

determination that this project is not a major modification. However, IPL shall submit

information to the Emission tnventory Questionnaire unit reconciling differences in

the total coal burned in MC2 as well as submit the required condensable emission data

for the boilers for the 2008 EIQ.

You are stíll obligated to meet all applicable air pollution control rules, Døpartrnent of
Natu¡al Resources' rules, or any other applicable federal, state, or local agency

AM-00024474-MDNR
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Ms. Dayia Bishop Schwa¡tz
Fage Four

regulations. Specifically, you should avoid violating 10 CSR i0-6.17A, Restriction of
Particulate Matter to the Ambient Air Bqtond the Premises of origín; 10 CSR l0-
6.220, Restriction of Emßsion of vßible Air Contaminanfs; 10-6.045, open Burning
Restrictíon; and l0 CSR 10-2.070, Restriction of Emission of Odors.

A copy of this letter should be kept with the unit and be made available to Dryarhent
of Natural Resources' personnel upon verbal ¡equest.

If you have any quætions regarding this deterrnination, please do not hesitate to
contact Susan Heckenkamp at the Departrnents' Air Pollution Control program,
P.o, Box 176, Jefferson city, Mo 65 102, or by relephone at (s73) 7 sr-48 r 7. Thank
you for your time a¡d attention to this matter.

Sincerely,

AIR POLLIJTTON CONTROL PROGRAM

Ms. Wendy Vit, PE, Emissions Inventory Unit Chief
Kansas City Regional Offrce
PAMS File: 2009-04-050

? 7,%ry
Fermits Section Chief

KT ì,¡f'chlr

AÍ\/1-0AA24475-MDNR
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF MISSOURI

AMEREN MISSOURI,

Plaintiff,

vs. NO. 4:11-CV-2051 AGF

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendant.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

PRESENT: The Honorable Audrey G. Fleissig, Presiding

ATTORNEYS FOR PLAINTIFF: Neal H. Weinfield, James J. Virtel

ATTORNEYS FOR DEFENDANT: Andrew J. Lay, Andrew Hansen

Motion Hearing

July 26, 2010

TERI HANOLD HOPWOOD, RMR, CRR
Thomas F. Eagleton Courthouse

111 South Tenth Street
St. Louis, Missouri 63102
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THE COURT: Good morning. We are here in the matter

of Ameren Missouri versus United States Environmental

Protection Agency, case number 4:11-CV-2051 AGF, and the

plaintiff is represented by Mr. Neal Weinfield?

MR. WEINFIELD: Yes, Your Honor.

THE COURT: Is it Weinfield?

MR. WEINFIELD: Weinfield, Your Honor.

THE COURT: Thank you, sir. And James Virtel?

MR. VIRTEL: Yes, Your Honor.

THE COURT: And the defendant is represented by

Andrew Lay, and do you have someone else with you?

MR. LAY: Yes, Your Honor, sitting with me at

counsel table in case I need help is Andrew Hansen from the

Department of Justice in Washington D.C.

THE COURT: Okay. All right. And this case as you

all know involves a request for documents under FOIA, and the

parties have filed cross motions for summary judgment, and have

fully briefed the matter. I have reviewed those briefs, I want

to let you know that before we get started, and now we are

here, I believe, at plaintiff's request for oral argument on

the cross motions for summary judgment.

MR. WEINFIELD: Yes, Your Honor.

THE COURT: Now, before we get going on your

arguments, I would like each of the parties to take just a

couple of minutes and educate me on what is the purpose and
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effect of a Notice of Violation because I'm not sure that I

fully understand that, and I'm going to start with the EPA, and

then I'm going to hear from the plaintiff.

MR. LAY: Your Honor, thank you for the opportunity

to argue this morning. From the Government's perspective, the

purpose of what a Notice of Violation is has been already

resolved by Court cases. I'm looking at my notes for the

actual cite. The Union Electric case, 593 F2d 89, points out

that a Notice of Violation is not a final agency action. There

is another case cited in the EPA's briefs, the Royster-Clark

case, 391 F.Supp 2d 21, that discusses that no legal

consequences flow from the issuance of a Notice of Violation.

THE COURT: Now you've told me what it's not, and

I'd like you to tell me what it is.

MR. LAY: A Notice of Violation, Your Honor, is

something that puts an emitter of potential pollution on notice

that they may have Clean Air Act liability. It is not a final

agency action that resolves for all time the agency's ultimate

finding that the Clean Air Act has been violated. Instead, it

is the beginning of the process. In plain language basically

it says, "Watch out, wake up, there may be problems with your

emissions."

THE COURT: From the EPA's perspective, the purpose

of the Notice of Violation is simply to put the prospective

defendant on notice?

KRM-D15SCHEDULE KRM-D15
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MR. LAY: Yes, enable the potential defendant to

take action.

THE COURT: Does the EPA then move forward with

enforcement proceedings on some of those Notices of Violation

and not others?

MR. LAY: That's exactly what happens.

THE COURT: When a Notice of Violation is filed, are

there further proceedings between the parties? In other words,

is there the ability of a regulated entity to dispute that,

come forward, deal with that in any administrative sense?

MR. LAY: Typically at the same time that a Notice

of Violation is issued, EPA also makes requests for documents

and information with no pending lawsuit to the potential

violator of the Clean Air Act, and there is generally a

dialogue going on over not just what would be produced but what

the significance of it is, and sometimes that dialogue leads to

no Clean Air Act suit, and sometimes it leads to a referral to

DOJ and a filing of a Clean Air Act suit.

You can see that process here because a number of

violations of were issued for a number of plants, but the Clean

Air Act case is a much narrower subset of those NOV's.

THE COURT: Right. If I understand Mr. Smith's

affidavit correctly, the prospect of further litigation as a

result of some of those NOV's was still there.

MR. LAY: True.

KRM-D15SCHEDULE KRM-D15
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THE COURT: Let me just hear from the plaintiff with

respect to that same issue. What is your understanding of the

purpose and effect of an NOV?

MR. WEINFIELD: Good morning, Your Honor. Neal

Weinfield for Ameren Missouri. Your Honor, our understanding

is different. What we heard today was different from what I've

heard from 25 years of practice. A Notice of Violation is a

numbered document that looks a lot like a complaint filed

before this Court. It's got findings of fact, it's got

conclusions of law, it's got allegations, and it also sets

forth potential penalties that can be secured.

Typically, in most cases, the Notice of Violation is the

end of the road for the parties. Sometimes cases are referred,

but usually negotiations revolve around the NOV and its

allegations.

That is what parties usually see. They are issued by

EPA in every branch, air, water, land. Penalties are often

issued under them.

THE COURT: Penalties issued under them because the

parties agreed to those penalties as a resolution of the Notice

of Violation, or because some form of administrative

proceedings permit the EPA unilaterally to levy penalties?

MR. WEINFIELD: That's a good question, Your Honor.

The Notice of Violation the way it's docketed does permit the

parties to take the matter through the administrative

KRM-D15SCHEDULE KRM-D15
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proceedings before the agency. Typically, the parties

negotiate a result, but not always. There is an EPA docket

where they list the various penalties that have been assessed

by the parties.

THE COURT: And did the parties go through

administrative proceedings in connection with this matter?

MR. WEINFIELD: The Notices of Violation were

issued, there were no hearing-like proceedings in this matter.

THE COURT: Because why?

MR. WEINFIELD: I guess the EPA was apparently

satisfied, maybe, with the Notices of Violation, and decided to

refer some up to the Judicial Circuit, perhaps because the EPA

hasn't decided how to proceed with the other allegations in the

NOV.

THE COURT: Could Ameren have requested

administrative hearing-like proceedings with respect to the

NOV's? Please understand, folks, I'm not suggesting that any

of what I'm asking you is necessarily pertinent. I just want

to understand the lay of the land a little bit better before we

launch into the issues that are specifically related to FOIA.

MR. WEINFIELD: Ameren did not request --

THE COURT: Could Ameren have requested that?

MR. WEINFIELD: I guess so. If the parties had

reached an impasse, typically it's the agency that refers

internally to itself, actually, to an ALJ to resolve the
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proceedings. I've never had a case where a client has said, "I

want to go the before the ALJ." The parties are very pleased

to get it resolved. I guess Ameren could have, if it felt it

was necessary, but if EPA hadn't pursued, I don't know why it

would.

THE COURT: So on a particular Notice of Violation,

we have several options. One is that the EPA is going to refer

that Notice of Violation to DOJ, or DOJ is going to want to

pursue it, and we will have litigation like is currently

pending before Judge Sippel.

MR. WEINFIELD: Correct.

THE COURT: Another option is that a Notice of

Violation will be issued, and either through negotiations or

through remediation that is taken by the regulated entity, that

there is nothing further that happens with respect to the

Notice of Violation.

MR. WEINFIELD: Another possibility.

THE COURT: And another possibility is that either

the agency itself or the regulated entity could want further

administrative proceedings with respect to the Notice of

Violation which could have the effect of narrowing, changing

whatever the findings are with respect to that Notice of

Violation.

MR. WEINFIELD: Correct, that's the third angle.

THE COURT: All right, am I missing an option?
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MR. WEINFIELD: Just resolution is part of any of

those.

THE COURT: A negotiated resolution through

mediation or through negotiation.

MR. WEINFIELD: Yes.

THE COURT: All right. Does the EPA have anything

further that it wants to add on just this one narrow issue?

MR. LAY: One minor point on the Notice of

Violation, if we choose the administrative option, only EPA can

request the administrative option. The potential power plant

emitter cannot trigger the administrative option.

THE COURT: And let me pull you back up here.

What's the purpose of going through the administrative action?

MR. LAY: You end up before an Administrative Law

Judge that creates a record, and my guess is, and let me make

sure, you could ultimately get judicial review on the

administrative record.

MR. HANSEN: No, I can correct that.

THE COURT: Could you obtain penalties then as a

result of that administrative action?

MR. HANSEN: Yes.

THE COURT: So with just the issuance of the

violation, there would not be penalties that would result from

the issuance of a Notice of Violation.

MR. LAY: You would have to go to the administrative
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law --

THE COURT: If in fact EPA is going to seek

penalties, a different type of proceeding than currently exists

before an enforcement proceeding before Judge Sippel, you could

take it through the administrative process to attempt to have

penalties levied. Okay.

MR. LAY: Stated another way, you could get

penalties from either an administrative law judge or an Article

III judge handling a Clean Air Act case.

THE COURT: But it is your understanding that a

regulated entity like Ameren could not have elected to go

through the administrative process rather than either have the

NOV sit out there, or have an enforcement proceeding brought.

MR. LAY: That's right.

THE COURT: But the regulated entity and the EPA

would typically engage in discussions with respect to the NOV

to see if a negotiated resolution of that NOV could be

achieved, is that fair?

MR. LAY: Exactly.

THE COURT: If a negotiated resolution is not

achieved, then the NOV either sits out there, or some form of

enforcement proceeding or administrative proceeding would be

brought.

MR. LAY: Correct.

THE COURT: Okay. All right. Thanks. Now, I'm
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going to get to the issues that you all came here prepared to

argue, and I'm going to begin with the plaintiff. As I stated,

you all should assume I have read the briefs --

MR. WEINFIELD: All right.

THE COURT: -- because I have read the briefs.

MR. WEINFIELD: Good morning, Your Honor.

THE COURT: Good morning.

MR. WEINFIELD: Your Honor, what Ameren is trying to

obtain in this case is the information critical to defending

itself in those very -- those NOV's that you discussed just a

few moments ago. Ameren has brought a motion for summary

judgment under the Freedom of Information Act to provide the

Court with several alternatives and rulings to address the

request for information that has been sought. We offer the

Court the alternative of simply looking at the documents in

camera in their unredacted form in deciding whether the

information in those comports with the representations and

beliefs set forth in the motions; the Court can order EPA to

issue a Vaughn log which describes the information in more

detail, which will allow more briefing by the parties; and to

offer limited discovery to test the veracity of the statement

of the affidavits put forward by the Government.

The information that Ameren is seeking is plainly showed

on the exhibit that I've presented for Your Honor's review. It

is factual information. It is numeric information. It is
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compiled by the agency pursuant to statute. It has been placed

squarely at issue in the three NOV's that are covered before

this Court.

Ameren has made efforts and taken pains to reduce the

number of documents that are in dispute currently in this

litigation. Out of the hundreds of documents that were sought,

Ameren is seeking only 78, and those look like the example that

I've put up in front of you which is the redacted documents.

This is one page that you see.

THE COURT: All right.

MR. WEINFIELD: And this is the second page. This

is just one example of the 78 documents, and you can see this

page is completely --

THE COURT: For the record, tell us which exhibit

you are displaying. It's on the top of there. So it's

Document 24-15.

MR. WEINFIELD: That's correct, and the filing

number is listed on it as well.

THE COURT: And the second page, I'm sorry, I wasn't

focusing on it, that's totally blank?

MR. WEINFIELD: That's the second page of this

particular document.

This case arises -- this FOIA action deals with these

NOV's, and it arises out of the Clean Air Act's new source

review requirements. The Clean Air Act's new source review
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requirements provide -- they are very complex regulations, Your

Honor, but provide in essence that if a company installs a

piece of equipment or modifies a piece of equipment, and the

resultant emissions exceed certain statutory thresholds,

usually set forth in tons, if you exceed 40 new tons of a

particular chemical, or 100 tons, that the company would be

compelled to either obtain or modify a permit, or perhaps even

install very expensive pollution control equipment.

The question is whether the project constitutes a major

modification. Those are the buzz terms. There are two

components to this analysis. The first component is whether

the plant, the piece of equipment caused actual emissions to

exceed a particular threshold, and that can occur -- there are

a number of issues and sub-issues that play into that, but

that's, I'd say, half the equation, did the replacement of

Equipment A yield certain emissions, do certain emissions

increase. As you can imagine, there is a lot of back and forth

on causality, whether the equipment caused the emission or some

other piece of equipment caused it.

The agency has -- do you want me to stop there?

THE COURT: No.

MR. WEINFIELD: The agency has in this exhibit

disclosed the actual emissions increases. That's the first

piece of the puzzle. The second piece of the puzzle regards

something called projected emissions.
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THE COURT: Now I do want to interrupt you. Do you

have any reason to believe based upon the documentation that

you received that you -- that there are -- there is data

reflecting actual admissions that was not disclosed to you?

MR. WEINFIELD: No, Your Honor.

THE COURT: Okay.

MR. WEINFIELD: In fact, the information that EPA

sent to us is exactly the same information that Ameren sent to

the EPA, they just kicked it back.

THE COURT: It may be in different chart form.

MR. WEINFIELD: Yes, Your Honor. The second piece

of the puzzle is whether Ameren should have considered whether

its piece of equipment would have caused emissions. These are

called projected emissions.

Ameren did not submit to the agency projected emissions

calculations. The agency developed these projected emissions

calculations, and that is what they are refusing to provide to

us. You can see on the table, it says, "Projected Actual

Emissions," and then the table for Projected Actual Emissions

looks pretty similar to the table above it, as best we can

tell. It looks tabular in nature. There does not appear to be

any attorney's notes or attorney's instructions. It looks to

be factual. We can't tell because it's been redacted, but we

believe it to be factual based on its appearance and based on

the fact that projected actual emissions increases are
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inherently factual in nature.

As you know, there are three Notices of Violation. They

cover 78 projects and four plants. These Notices of

Violation --

THE COURT: By projects, you mean some sort of

modification or new equipment or something?

MR. WEINFIELD: I would rather say something in open

court, but yes, something, a type of equipment.

THE COURT: Some form of modification or change or

something.

MR. WEINFIELD: Yes, equipment installation or

change. The Notices of Violation contained very little if any

facts, although they should have, and very little detail. They

didn't specify the amount of emissions. The only way for

Ameren to really defend ourselves on these Notices of Violation

is to obtain the information that is requested here.

FOIA is an excellent vehicle to obtain this information.

We are not before a Court right now on most of these Notices of

Violation. It is routine. EPA issues Notices of Violation all

the time. The only way to get this information is through the

Freedom of Information Act. In fact, EPA's own regulations, 40

CFR Section 2, EPA provides for the Freedom of Information Act

as the vehicle to obtain this information.

THE COURT: In this case, did Ameren and the EPA

engage in this attempt to resolve the Notices of Violation?
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Were there discussions and negotiations?

MR. WEINFIELD: Yes, Your Honor. There were

discussions and negotiations. They have not been resolved.

THE COURT: Are those negotiations still ongoing, or

did they come to an end?

MR. WEINFIELD: They have not come to an end. The

NOV's sit out there waiting someday to come back to life, or

who knows, or be referred up. We just don't know. They do

hang there and sitting on company disclosures.

THE COURT: All right.

MR. WEINFIELD: Under the Freedom of Information

Act, Your Honor, the presumption is in favor of disclosure.

The agency bears the burden of having to establish that the

requested information falls within certain narrowly prescribed

exceptions. We take these one at a time.

The first exception that EPA has raised is something

called the law enforcement privilege. In essence, the law

enforcement privilege provides that an agency, typically

somebody like the FBI, or the SEC in a very vigorous

enforcement matter involving current witnesses and real time,

need not produce information that could lead to intimidation of

witnesses, falsification or destruction of evidence, or the

creation of false alibis.

THE COURT: But it hasn't been limited to those

three categories, has it, in the case law?
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MR. WEINFIELD: Well, Your Honor, there are

exceptions to that, to those very sorts of reprehensible

activities, but the case of Goodrich versus EPA is instructive

on this. In Goodrich versus EPA, a 2009 District of Columbia

case, the Court stated, "Here there is no evidence for

plaintiffs to destroy, nor are there witnesses for them to

intimidate. The contamination at the site took place decades

ago. Releases of the model would not threaten the integrity of

EPA's enforcement actions by enabling the plaintiff to engage

in any inappropriate means to undermine it."

While it is somewhat, under certain circumstances it is

a little broader, in certain unrelated issues here, there is no

possibility that evidence could be changed or witnesses

intimidated. EPA has the evidence. It's already presented to

them by Ameren pursuant to a request for information. EPA has

the lists of the witnesses. There is nobody that's going to be

changing their testimony here. This is all past information,

what's done is done.

THE COURT: All right.

MR. WEINFIELD: Okay. The next exception is the

attorney work product privilege, or -- and it's bundled with

the attorney/client communication privilege.

THE COURT: I mean, and before you move on to there,

I mean, do you agree with me that typically Vaughn indices are

not required with respect to the law enforcement exception?
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MR. WEINFIELD: No, I'm sorry, Your Honor. The

Vaughn indices are typically required whenever EPA declines to

withhold documents.

THE COURT: So you don't think there is any

distinction in the requirement of a Vaughn in the law

enforcement versus the attorney/client work product.

MR. WEINFIELD: Not that I've seen, Your Honor. We

get Vaughn indices that will list the exceptions it's being

held under, that's certainly one column, usually it's a table,

lists documents, Bates numbers, identity of the document, the

reason -- some brief description of the contents, the reason

it's being withheld, and the author.

THE COURT: All right.

MR. WEINFIELD: It's more detailed than a privilege

log in court.

THE COURT: You were going to move on to the

attorney/client work product.

MR. WEINFIELD: Right. The attorney/client work

product doctrine and the attorney/client communication

privilege, which are set forth in Exemption 5 of FOIA here does

not appear to be applicable, and I'll go through it. Basically

we're not seeking a lawyer's mental impressions. These numbers

that you see, these calculations, there is no evidence that a

lawyer did these. We're not seeking the memorandum of counsel.

These calculations and the numbers are mandated by regulation.
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This seems to be the work, the best we can tell, put together

by scientists.

THE COURT: Are you saying that none of these

documents involve memoranda of counsel?

MR. WEINFIELD: That's correct, not what we're

seeking here, not the 78.

THE COURT: Let me just make sure that I understand

what is at issue here. The 78 documents at issue here are all

documents that contain or discuss the projections, whatever

formula, they either show the application of the formulas and

methodology used to set forth EPA's assessment of the second

prong that we've talked about here, namely should the entity

have considered whether it would cause an increase in

emissions.

MR. WEINFIELD: I would agree with that, Your Honor.

The only thing I would add is we're just seeking the tables.

THE COURT: Is that everybody's understanding of the

documents at issue here?

MR. LAY: I think counsel is correct that there were

78 documents withheld that are very similar to Exhibit 15. I

wasn't clear until the hearing that that's all that they are

seeking. For example, there is 136 documents that were

withheld that are correspondence, text documents.

THE COURT: I did not understand that from the

briefing, either, which is why it's very helpful for us to
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narrow what is being sought here, if in fact that is the case.

MR. LAY: I don't want to interrupt his argument,

but the cite in the record would be paragraphs 29 and 33 of

Mark Smith's declaration, which is Exhibit H to Docket 34, and

that explains 275 total documents, 78 are the charts, another

100 and --

THE COURT: And I understood that there were these

various categories. I did not understand in my reviews of the

briefs, and I'm sorry if I missed it, that the only real

question at issue here is those 78 documents.

MR. WEINFIELD: To clarify for the Court, yes.

THE COURT: Good, yes.

MR. WEINFIELD: It's been an evolving process with

both entities to narrow what's being sought before this Court

today. We believe that the information in this table deals

with such technical numeric information as BTUs per megawatt

hour, the amount of coal needed to make a megawatt of

electricity at the various plants, the annual hours of

operation, the annual hours of availability of the equipment,

and the megawatt capacity, and there are more. We believe the

equation which is mandated by regulation and statute, should be

something similar to E=mc squared.

THE COURT: Why do you say the equation is mandated

by regulation and statute?

MR. WEINFIELD: The regulation sets forth the
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various criteria that need to be considered.

THE COURT: So when you were listing things like the

annual hours of operation, megawatt capacity, you're saying the

regulations require consideration of those factors?

MR. WEINFIELD: The regulations use words that

require -- they may not specify those particular factors, but

those are the factors that are considered by the agency, so

they don't get quite that specific. They look into what should

have been projected by the agency, or by the party, actually,

in putting together their equipment installations.

THE COURT: All right.

MR. WEINFIELD: EPA states that it did a fact

specific analysis applying numerous factors and variables. We

are looking for the facts and the variables. A variable is

nothing more than a fact, it's nothing more than a number in an

algebraic equation, and that's what we're looking for.

There is no special sauce that we can see that the

agency could have applied here or should have applied here and

they didn't. If they did, I think we would be curious to know

it. It seems to us that this is a purely objective analysis

that the agency has done. If they are going to claim it's a

subjective analysis, I think we would like to hear it, but from

what we can tell, it's just an objective recording of numbers.

Presumably, these numbers serve as the factual basis for the

Notice of Violation. That's what they said, that's what we
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requested. We requested all documents and information that

discuss or memorialize the emission calculations performed or

used in connection with USEPA's finding that physical changes

identified in the NOV's constituted major modifications. As

far as we can tell, these should be final.

Even if they are not final, Your Honor, FOIA does not by

its terms limit the requesting party to just final documents.

FOIA productions are often tens of thousands or hundreds of

thousands of pages long. We had a case recently where the

agency produced over a million pages pursuant to a Freedom of

Information Act request. It is designed to get at the

information behind the final decision so that the parties can

-- or final document or records so the party can discuss it and

learn what the Court -- what the Government has secured against

it.

The information is easily segregable. That's another

key criteria. We're not talking about a couple words in a

memorandum, we're talking about easily segregated tables.

Now EPA has raised a number of defenses. One of them is

that disclosing this information will impact its national NSR

compliance strategy, and I want to read the sentence because I

think it's rather stark. "Moreover on a national scale,

revealing the information through this FOIA request will also

enable other similarly-regulated entities to gain insight into

the agency's nationwide NRS compliance investigation, methods,
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and strategy."

Your Honor, first of all, we're looking at just our

information, but second of all, there is no case law to support

this argument. Almost any document in any case would allow

somebody somewhere to figure out where the agency is going.

Perhaps disturbing, Your Honor, is EPA seems to have lost sight

of its mission.

This is a rather remarkable position. What the agency

is saying is we don't want to tell you how to comply with the

law. Instead, we want you, the regulated community, to go out,

do your thing, do whatever you think is right, and then play

gotcha. They would rather not tell the regulated community how

to comply, but instead just keep this hidden, secret approach,

and then attack the regulated community after the fact.

Even if this information flunks the past test of not

being numeric or factual in nature, the information still must

be disclosed because EPA put the information at issue in the

Notices of Violation. They have clearly alleged that Ameren's

projected emissions violated the Clean Air Act's new source

review provision when it issued the Notices of Violation.

These are just EPA's historic working papers which are clearly

produceable under FOIA. The numeric information pertains

exactly to projected information put forward in the NOV's. It

doesn't matter whether the information is final or not.

Your Honor, in many ways, I think of this information,
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if Your Honor will permit, is similar to any -- similar to a

criminal case or any other enforcement case, but I use the

criminal type case situation, not that there is an allegation

of criminal wrong doing, certainly there is not, because it

provides a very simple analogy.

In a criminal case, the EPA puts forward an indictment,

the EPA -- the Government puts forward an indictment.

Preceding that indictment are various documents, the police

report, the investigator's documents. All of that information

is put forth pursuant to Brady. This information in a way is

exactly what FOIA was designed to accomplish. If FOIA -- if

the Government had no such obligation, FOIA wouldn't have

existed. It was put in place back in the early '70s in

response to Watergate. It is designed to create openness in

Government.

EPA, on President Obama's first day in office, the first

document he signed said there would be a new era of openness

between the United States Government and its people. That is

what FOIA is there to do, is to provide us with those documents

that EPA considered in taking whatever action it wanted to, or

indeed taking no action.

THE COURT: I'm a little bit confused by that

analogy.

MR. WEINFIELD: Okay.

THE COURT: Because when we have a criminal
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proceeding, there is a constitutional obligation to make Brady

and Giglio disclosures. Right? Not necessarily at the start

of the proceedings, but certainly you're going to have to

disclose your Brady early on, and you're going to have to

disclose your Giglio materials at least the Friday or after

direct examination of the witness, all right? That's a

constitutional requirement. Then we have civil litigation on

the other side that permits the discovery of matters that are

relevant and not privileged. But the FOIA, as I understand it,

has a different standard than that, such that FOIA is not

litigation specific, and would require the disclosure of

documents that would routinely be disclosed in litigation

without any showing of special need, and I know the wording may

be a little bit different, but that is not Brady.

MR. WEINFIELD: No, it isn't, Your Honor. I was

using Brady as a basic analogy that even as -- first of all,

we've got a couple things going.

THE COURT: You've got some litigation going, and

you may well be able to convince the Judge in that litigation

that certain privileges have been waived, you may be able to

convince the Judge in that litigation that you have a need for

certain work product documents that require disclosure, or some

of those work product documents may at appropriate times during

the course of that civil litigation be disclosed because a

witness will get on the stand or appear in a deposition and use
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them, right?

MR. WEINFIELD: Yes, Your Honor.

THE COURT: But you're not normally entitled to the

disclosure of those work product documents in that civil

litigation until the civil litigation says you're entitled to

them, right?

MR. WEINFIELD: That's correct, Your Honor, for the

case before Judge Sippel.

THE COURT: And I don't understand that FOIA is at

all like Brady, and that the fact that you have ongoing

litigation with the EPA does not give you any different rights

with respect to these documents than any other member of the

public would have, unless I am misunderstanding FOIA.

MR. WEINFIELD: No, you are correct. FOIA is an

interesting vehicle. Every statute springs from the

constitution, and FOIA is no different than that. FOIA is a

doctrine that is used against the United States, not a document

that's used in typical litigation.

I was just trying -- what I was focusing on with that

analogy is EPA has claimed here -- maybe we don't have final

documents, and we're not entitled to their papers that were

analyzed or their facts that were developed or scrutinized in

coming up with some sort of final approach. All I'm saying is

that like any case, the civil cases, the criminal case, it's a

fundamental premise that parties are entitled to documents
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supporting or being considered by the agency in issuing a

Notice of Violation, a civil complaint, a criminal indictment,

or anything like that. The analogy to Brady was misplaced.

No, I wouldn't say it was misplaced. It was done by analogy

only to show that across all types of litigation, FOIA, Brady,

and NOV's, judicial litigation, parties are entitled to the

information that supports those provisions.

THE COURT: Well, where does it say that a party is

entitled to disclosure of the thought process that went into

issuing an NOV?

MR. WEINFIELD: The way the statute is worded, Your

Honor, is it says the party is entitled to request information

subject to various disclosures. It's a very broadly-worded

provision. Now there are the exceptions that are set forth

there. It does not say NOV. A party can obtain documents

regarding themselves in any matter. It can obtain documents

regarding almost anything, the location of a theme park, it

could go on. I think it's an infinite provision. It does not

specify NOV. I believe the provisions would have to be so

numerous that I guess it would take pages and pages.

THE COURT: All right.

MR. WEINFIELD: It's a very broad provision with

limited exceptions that the Government has to intend to follow.

THE COURT: You're talking about FOIA now as opposed

to some EPA regulation.
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MR. WEINFIELD: I'm talking about FOIA which is

incorporated not just by reference but spelled out in the EPA

regulations as well. It has its statutory site that sets

alone, and has its regulatory provision within EPA's

regulations, 5 USC Section 552, and 40 CFR Section 2.

THE COURT: All right.

MR. WEINFIELD: That is it. We request the right to

respond or rebut what EPA presents.

THE COURT: I'll give you that, but I have some more

questions for you first.

MR. WEINFIELD: Proceed, ma'am.

THE COURT: So I noticed that the parties had

entered into a stipulated protective order in Judge Sippel's

case. Tell me how if at all you believe the discovery in Judge

Sippel's case affects the outcome here.

MR. WEINFIELD: Judge, as in Judge Sippel's case,

Judge Sippel is handling his own docket his own way. EPA has

logged the same documents before Judge Sippel, at least the

ones related to the matter -- just limited to the ones I should

say to the matter before Judge Sippel. We are requesting a

broader range of documents here.

THE COURT: Because we're dealing with more plants?

MR. WEINFIELD: More plants, yes, Your Honor.

THE COURT: But we're requesting the same nature of

documents, requesting the same nature of documents as with
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respect to this plant and projects, the Rush plant, am I

recalling it correctly?

MR. WEINFIELD: Rush is before Judge Sippel. These

are other plants.

THE COURT: So you are requesting the same category

of documents with respect to the other plants and projects, and

a portion of those are before Judge Sippel.

MR. WEINFIELD: About eight of the projects are

before Judge Sippel, and the answer to your question is we

believe so.

THE COURT: And is Judge Sippel right now

determining whether those documents should be released?

MR. WEINFIELD: My understanding is the negotiation

over those documents has not proceeded that far. We are ahead

of him in our resolution here.

THE COURT: But the parties did enter into a

protective order that did reference these FOIA docs, right? I

wasn't sure I totally understood what it was saying about them,

but it says, "Ameren Missouri administrative confidential

information in paragraph 2.4," and says here, "shall mean all

items or information provided by Ameren or its affiliates to

the EPA in connection with information requests issued by the

EPA under the section of the Clean Air Act, and for which

Ameren Missouri has asserted and not withdrawn its request that

such documents be protected from disclosure under the Freedom
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of Information Act." Now is that simply to define documents

that you gave to Ameren -- that you gave to the EPA, excuse me,

that you have requested that the EPA not disclose under FOIA?

MR. WEINFIELD: I'm trying to understand. Does it

deal with the same documents? Yes, for just the Rush Island

plant.

THE COURT: In defining confidential documents

there, that was solely to reference confidential documents that

your client gave to the EPA, and you requested that no

disclosure be made of them under FOIA, is that fair?

MR. WEINFIELD: That is correct.

THE COURT: I wanted to make sure I understood.

MR. WEINFIELD: That's a different provision.

THE COURT: I wanted to make sure I understood that

properly. Some subset of these very documents the parties

believe is at issue for disclosure in Judge Sippel's case.

Have the parties engaged in discovery?

MR. WEINFIELD: They have engaged in discovery.

THE COURT: I take it that these documents have been

withheld under some claim of privilege.

MR. WEINFIELD: Yes, Your Honor, it's been logged as

such.

THE COURT: All right. Has a privilege log been

created with respect to those documents?

MR. WEINFIELD: With respect to the Judge Sippel
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documents. Just to clarify, Your Honor, I think the provision

you read out of the protective order, that dealt with a

different issue.

THE COURT: I thought that, but I thought I better

make sure before I went on.

MR. WEINFIELD: That was the quizzical look on my

face.

THE COURT: You all have the protective order, you

both have the ability to designate documents as technical, as

confidential, or super secret confidential, and a subset of the

documents at issue here have been requested in that civil

litigation, a privilege log has been created with respect to

them, and currently the EPA is withholding production of those

documents, and no Motion to Compel is yet before Judge Sippel.

Is that fair, or there has been a Motion to Compel?

MR. WEINFIELD: I cannot say with certainty, Your

Honor.

THE COURT: Okay. All right. Do you believe there

is a difference in the analysis of attorney/client and work

product privilege in that litigation versus this FOIA request?

MR. WEINFIELD: The standards are somewhat

different, Your Honor. I did look into that.

THE COURT: How?

MR. WEINFIELD: Certainly not to put at issue the

standard, but one of the standards regarding the attorney work
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product doctrine. Actually, I take it back. It does deal in

part with whether information is put at issue in the attorney

work product doctrine, that's the primary focus, and I have a

recent decision that came out, and we just saw it, and it deals

with discovery in civil litigation, which we thought might be

analogous here, and will be raised before Judge Sippel. It's

the United States District Court for the Southern District of

New York, and if I can read the quote, this is a Clean Air Act

case. Actually, I'm sorry, an MTEB case, a water pollution

case. It states, "Moreover," and let me read the citation into

the record. It's state of New Jersey versus -- wait a minute.

It's In Re: Methyltertiary butylether,

M-E-T-H-Y-L-T-E-R-T-I-A-R-Y space B-U-T-Y-L-E-T-H-E-R products

liability litigation, and it's got a file number of 1:00-1898

MDL 1358. M 28 -- strike that. M 21-88. The decision came

down June 15th, 2012.

THE COURT: This is unpublished?

MR. WEINFIELD: It is unpublished as of the date of

this document.

THE COURT: Do you have copies for the defendant and

for the Court?

MR. WEINFIELD: I will obtain copies. I can give

you mine. It's got a markup on it. The reason it's relevant

is it was sought to be included in a civil proceeding regarding

the state of New Jersey versus RRI Energy Mid Atlantic, which
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is in the Eastern District of Pennsylvania, which is an air

case, an NSR case, and in it the Court said, "When a party puts

its confidential," and this is the state of New Jersey, "puts

its confidential communications directly at issue in

litigation, any privilege qualified or not may be waived. This

at-issue doctrine serves to avoid the inherent inequity in

permitting litigants to use the privilege as a sword rather

than as a shield, which is the result whenever litigants are

permitted to divulge whatever information is favorable to their

position, and assert the privilege to preclude disclosure of

detrimental facts."

I believe, Your Honor, that that statement which is out

of civil discovery and is the same sort of issue of whether

information is put at issue would apply here for the Government

to --

THE COURT: Do you have case law suggesting that

that same at-issue principle applies in the FOIA context?

MR. WEINFIELD: Yes.

THE COURT: Have you cited that in your brief?

MR. WEINFIELD: Yes, absolutely. So, this is the

case where the agency is disclosing one piece of information,

but not including the back of the coin, which lists the rest of

the story that sits behind their NOV's.

THE COURT: All right. Let me ask you one last

question. Assuming that we were engaged in litigation and
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let's just pick something simple, let's have a traffic accident

on a highway, and the question is whether or not the defendant

was negligently operating that vehicle.

MR. WEINFIELD: Yes, ma'am.

THE COURT: And the parties, lawyers, and experts go

out to the scene and they take all of the information that was

provided in the police report, and from other people, and they

take all those bits of information, all right, and those are

facts, we can all agree that those are facts, you know, how

long the tire tread tracks were on the highway that appeared to

come from the vehicle, the defendant's vehicle, and which

direction the cars were facing after the accident, and how far

they were, and people go out to the scene, and the experts go

out to the scene, and they take all those bits of information,

and the expert for the plaintiff makes calculations, their own

calculations based upon all those bits of information, comes to

the conclusion and offers the opinion that the car was moving

too quickly, all right? Driving faster than the speed limit,

and maybe making some determination that it wasn't in its lane

based upon where the cars ended up and how fast they collided,

and what the laws of physics would have to do with all of that,

and if I understood physics, I wouldn't be a lawyer, so they

make all of those determinations.

Now, are those calculations, the calculations that go

into the determination that the -- on the defendant's part
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because the defendant goes and does the same thing, of course,

and the defendant's expert is going to testify that the car was

not in its lane and was exceeding the speed limit, based upon

that expert's formulas that it has applied to all of these

facts --

MR. WEINFIELD: I can respond.

THE COURT: -- now is that attorney work product?

MR. WEINFIELD: First, there are three responses.

First of all, there is a separate -- Rules of Civil Procedure

were recently amended to address the fact of calculations put

forth by experts, but I don't believe that's where Your Honor

was going.

We've got two -- I would like to address two things.

First of all, we're seeking the tire track length and the

direction of the tire track. Second of all --

THE COURT: I'm having trouble with that because it

seemed to me from the exhibit that we have here that you have

the tire track lane, and the tire tracks, and the -- what you

don't have is the particular mix and analysis of that data

that's been done by the EPA that causes the EPA to feel that

it's justified in making the assertion that Ameren should have

considered whether it would have caused an increase in

emissions.

MR. WEINFIELD: Your Honor, we don't necessarily

know what facts EPA has considered.
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THE COURT: I understand that.

MR. WEINFIELD: We don't know what's in the police

report. The calculations are prescribed by regulations.

That's the most important part of your answer. This isn't an

expert's subjective machinations and manipulation or

evaluation, whatever, of the tire track length.

THE COURT: When you say the calculations are

prescribed by statute, tell me what you mean. Tell me what

statute you're talking about. I will need to look at it.

MR. WEINFIELD: The regulations, I should say. 40

CFR part 60 point --

THE COURT: Is that in your brief?

MR. WEINFIELD: It is.

THE COURT: We'll search it and find it.

MR. WEINFIELD: 40 CFR Section 52.21(a)(2)(iii) and

related regulations, and what that provision provides is a

number of criteria for the regulated entity, or in this case,

EPA as well, to consider in determining whether projected

emissions will exceed various limitations. We would just like

to know the factors that went into that evaluation.

THE COURT: Does it tell the EPA how to weight those

criteria or how to apply them?

MR. WEINFIELD: It does not. It tells them how to

-- what needs to be evaluated to make its decision, but in --

let me rephrase that. It tells them what the end result needs
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to be to make its determination as to whether Ameren violated

the new source review provisions.

THE COURT: The end result?

MR. WEINFIELD: Was Ameren -- should Ameren have

known that its emissions would have exceeded let's say 40 tons

per day extra as a result of replacing this piece of equipment.

THE COURT: And do you believe that that is an

objective or a subjective determination or some combination of

the two?

MR. WEINFIELD: It should be objective, Your Honor.

THE COURT: All right.

MR. WEINFIELD: That is all, Your Honor.

THE COURT: Thank you.

MR. LAY: Judge, subject to your thoughts, I would

like to start just by asking the basic question in any Freedom

of Information Act case, which is what does the requester want?

What is the agency withholding? This was the issue the Court

was just grappling with. I think the Court's task here is

complicated because Ameren's motion takes two logically

inconsistent positions about what they are requesting.

The first part of the motion, the first part of the

argument today portrays what is withheld as purely numerical

information, it's just numbers, it's just the mechanical

objective application of the regulation, kind of like a recipe,

to set factors that produces an easy hard number. This purely
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numerical approach is designed to make sure that this material

could never be privileged. If it's just math, if it's just

numbers, that's not legal advice, that's not anything performed

under the supervision of a lawyer.

At the same time, Ameren's motion calls the same

information evidence of a hidden secret agenda by the agency.

Throughout the motion of Ameren, you can see that they begin to

describe it as numerical, just numbers, they later characterize

it, even in their own motion, as projections, calculations, the

term EPA would prefer would be analyses, but clearly when you

get to the end of the motion, when you get to the end of the

argument today, the regulation by itself, 40 CFR 52.21, doesn't

provide explicit guidance on how to evaluate the various

criteria to plug into the analysis of whether or not somebody

has violated the Clean Air Act.

The analysis has to include some degree of subjective

analysis, some degree of judgment, and in the end, even

Ameren's motion, I think, establishes the same fact that EPA is

making on the record here with Mark Smith's declaration that

there is more going on here than just pure math.

If you look at this document, which is Exhibit 15, all

base line numbers are there. To the extent this is just math,

to the extent it's just simple application of the regulation,

you know, just like a subtraction problem that always yields

the same answer, they have all the inputs. They provided the
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inputs. It came from their underlying data. If you had to

know the cost of the economizer replacement for the pre-H2M

five years database like, it's all there for each year. I

think getting their arms around what is being requested here is

key to resolving the motion.

The Court has read the briefs so I won't make a lengthy

and detailed discussion, but I will highlight a procedural

issue. In any case, in this case, any civil case, the classic

rules of summary judgment apply, including Celotex, and one of

the unusual parts about this case is under Exemption 5,

obviously the agency has to establish that this material is

privileged, that it's prepared by lawyers, that it's kept in a

manner that suggests it's privileged. If you look at

Exhibit 15, which is Ameren's exhibit, you can see the

documents that are the subject of the FOIA request are

explicitly labeled by EPA, "attorney/client work privilege,

enforcement sensitive."

In the record, the only admissible evidence, the only

record evidence that establishes what these documents are is

the declaration of Mark Smith which is Exhibit H to Docket 34,

paragraphs 32, 33, and 35 to 52. There is no contrasting

declaration. There is only assertions of counsel on the Ameren

side of the pleadings before the Court. Under Celotex, this is

a problem. You can't rest on your pleadings and just stick to

attorney assertions to meet your burden.
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THE COURT: But the fit there is a little bit funny

in a FOIA case. You're generally conducting a de novo

determination of the issue in a case where normally no

discovery is taking place, and where you're not disclosing the

documents to the requesting party that could permit them to do

anything else.

Now, I understand there could be a situation where based

upon other documents that an individual has received from other

sources, that they could come in and try to refute the

affidavit of someone like Mr. Smith to show, well, you couldn't

have done a thorough review because had you done a thorough

review, you would have disclosed these documents that we got

from another source, and therefore da-da-da-da.

Absent your letting them come in and look at all your

documents, there really is not much of an ability to refute

many of the paragraphs that are contained in Mr. Smith's

affidavit.

MR. LAY: In the FOIA case law, the way you usually

pierce an Exemption 5 request is to say that draft consent

degree was already shared with these third parties, you know,

these calculations were taken to a meeting. You do see that.

THE COURT: You can show some misconduct on the part

of the parties, or you show that there was already some

disclosures.

MR. LAY: My point is a limited one. There is no
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affidavit from the trade industry group saying, "Hey, that same

stuff, they were talking about it in the meeting two weeks

ago."

THE COURT: The mere fact that they can't put forth

an affidavit to show it's not attorney/client privilege, or

it's not work product --

MR. LAY: It's a little bigger than that. Under the

typical way FOIA cases are resolved, if the affidavit is

sufficient to describe in detail what happened --

THE COURT: I understand.

MR. LAY: -- and that's typically the basis, and

there is evidence in the record, I'm just pointing out there is

no contrary evidence.

THE COURT: Okay.

MR. LAY: Talking briefly about the second

independent reason why EPA believes the documents were properly

withheld, which is Exemption 7, the law enforcement exception,

I have copies of selections of the case management order, and

some discovery from the ongoing Clean Air Act litigation. Your

Honor, may I approach the bench?

THE COURT: This is from Judge Sippel's case?

MR. LAY: Yes. I have copies for defense counsel,

too. The Court previously asked the question, what's going on

in the Clean Air Act litigation, are the documents at issue in

this FOIA case also at issue at the same time in the Clean Air
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Act litigation? And from the Government's perspective, the

answer is yes. Defense counsel or plaintiff's counsel in this

case is correct, Ameren's counsel is correct that the fight in

the Clean Air Act litigation is over the emissions calculations

just for the plants and the time frames at issue in that Clean

Air Act litigation, and the FOIA is in some respects broader as

it looks at other plants and other time frames.

That being said, EPA used the same analysis for all of

its emissions calculations, so from the Government's

perspective, as soon as you disclose any of the calculations,

you can figure out pretty much how the analysis was performed

for any of the plants or any of the time frames.

What's most important about the case management order in

the pending Clean Air Act case is the expert deadline. Under

Judge Sippel's case management order, plaintiff, which in that

case is EPA, is supposed to disclose its expert reports

June 3rd, 2013, and you'll see it's a typical case management

order. After that the defendants disclose theirs in August,

2013, and there is deposition discovery afterwards.

The Government anticipates in the Clean Air Act

litigation that the primary discovery about the emissions

calculations will occur through experts, and that those experts

will produce reports and be disclosed. That leads me back to

Exemption 7. In the Eighth Circuit, you don't have to --

THE COURT: Is it your belief that in the context of
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that litigation, the 78 documents that we're talking about will

be disclosed to the extent that they relate to the Rush plant?

MR. LAY: These calculations from EPA's perspective

are screening calculations. They are designed to determine

whether or not EPA is going to make a referral to DOJ under the

Clean Air Act, so I don't think these specific calculations

absent an order from the Court will be disclosed as what the

Government will use at trial to prove damages.

THE COURT: So the analysis done might differ in

some respects.

MR. LAY: In theory, EPA will get additional

discovery from Ameren over the next year that will sharpen and

broaden the calculations. But looking at Exemption 7, in the

Eighth Circuit, the standard for whether or not you can use

Exemption 7 is just a showing that production would generally

interfere with enforcement proceedings.

THE COURT: And how would it generally interfere

with enforcement proceedings in some reasonably articulable

manner here?

MR. LAY: If you look at the legislative history,

and I'm reading from the Barney case, the primary purpose of

Exemption 7 is to prevent harm to the Government by not

allowing litigants earlier or greater access to agency

investigatory files than they would otherwise have. So here

from the Government's perspective, the harm we're talking about
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is exactly what the Eighth Circuit was talking about in Barney.

What Ameren is trying to do through this case is get broader

and earlier discovery than they would under Judge Sippel's case

management order. Judge Sippel said disclose it through

experts next year, but they want it now through this claim.

In this sense, Ameren's motion presents the Court with a

pure legal issue, what is the scope of Exemption 7. Does the

EPA in this case have to prove that a witness is going to be

threatened, or a car is going to be blown up? Can the EPA

produce, you know, the type of witness obstruction concerns you

might see in a classic Mafia criminal trial, or is the standard

more generous under FOIA, and from the United States's

perspective, looking at Eighth Circuit cases like Parton, if

you can use FOIA to prevent disclosure of investigatory

materials years after the investigation has concluded, the

criminal trial has concluded, the defendant has been convicted,

and you can still use FOIA years after all that to protect

investigatory records when they might reveal how the agency

investigates something, how it gets ready for enforcement

proceedings, even when there is never going to be a trial,

there is no way witness obstruction, actual witness obstruction

could occur with that procedural posture where the trial is

already over, when the FOIA request comes in. If Parton is

good law in the Eighth Circuit, which EPA believes it is, it's

clear that the Goodrich approach, where you need proof of

KRM-D15SCHEDULE KRM-D15



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

actual witnesses being obstructed, is too stringent a test.

It's primarily a legal issue presented by Ameren's motion, what

is the scope of Exemption 7.

THE COURT: Let's put aside for the moment the harm

that you assert would occur by allowing a disclosure that might

be different and earlier than parties to litigation would

otherwise receive. So let's put that aside for a moment. In

your briefs, you assert that disclosures of this information

would harm your enforcement activities not just with respect to

Ameren, but also with respect to other regulated entities

nationwide. How so?

MR. LAY: We were talking about the analysis, and

what EPA is doing with all the inputs and data points that

Ameren provided.

THE COURT: How does that harm the EPA? Assume that

you've got a magic formula that you've all used that says we're

going to look at these 17 factors, and we're going to weight

this one this way, and we're going to weight that one that way,

and we're going to weight that one that way, assume that's all

done, and it's disclosed, how does that impact EPA's

enforcement activities, either here or elsewhere?

MR. LAY: Mr. Smith's declaration establishes that

EPA is currently using that same general analysis approach with

other power plant emitters, so if it's forced to disclose how

it conducts investigations through this case, other power plant
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companies can then look at that formula and think about what

kind of data they are going to create, what kind of data they

are going to produce, and they can begin to --

THE COURT: It's your belief that people would be

able to -- regulated entities would somehow be able to

circumvent the regulatory purposes by working around that

formula?

MR. LAY: Basically, they would take EPA's work

product, EPA's hard work in determining how to analyze all

these different factors and data points, and get a short cut to

figuring out what the enforcement risks are.

THE COURT: Isn't that going to come out in your

litigation with Judge Sippel anyway?

MR. LAY: I think obviously in the Clean Air Act

litigation, ultimately a damage model will be produced that

contains emission calculations, but that's a different issue

than the beginning screening level calculations that the EPA

and DOJ used to determine which if any of the Notices of

Violation should be turned into a Clean Air Act case.

I think the Court is correct, looking at the issue from

20,000 feet up, so much of Ameren's motion is focused on need,

we have to be able to defend against these Notices of

Violation. The Government agrees, and the only point is, there

is already a forum where the parties are actually doing that,

and there is a schedule set up that Ameren agreed to where they
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are going to get all of the discovery they need.

The case law of the Eighth Circuit is clear. FOIA is

not a substitute for civil discovery, and from a judicial

resources concern, or a pragmatic concern, there is no good

reason for this Court to basically supplement what Judge Sippel

is doing and have two federal judges trying to decide at the

same time what's privileged and what isn't privileged, what is

disclosed in the expert report, what isn't.

THE COURT: Well, if in fact the damage model that

is ultimately going to be produced is different than the

screening model that is used, and I think we're all in

agreement now that the only documents at issue in this piece of

litigation is those screening calculations, the screening

analysis, if the damage calculation is different than the

screening analysis, why do you assert that this litigation

should be stayed because Judge Sippel's case would tend to moot

the issue? Why would it moot the issue?

MR. LAY: What they are asking for are the emissions

calculations currently in discovery, so given the way all

discovery disputes go, they are either going to decide for

whatever reason they are not going to pursue those document

requests, or they are going to file a motion to compel, and

Judge Sippel sooner or later will have an opportunity to

determine whether or not they get the screening calculations

that are the subject of this motion.
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THE COURT: Your position is that because the

approach is generally the same, that if they receive those

documents with respect to the Rush plant, they would be able to

replicate the analysis with respect to the other projects and

plants?

MR. LAY: That's right, but the big picture in the

Clean Air Act case, if there is a trial and a finding of

liability, sooner or later, the Judge, the parties will have to

have adequate disclosure on what the emissions calculations are

for trial purposes, and the issue of whether or not the power

plants emitted too much of the wrong chemicals, that's going to

be resolved one way or the other in the Clean Air Act case. It

will be mooted by virtue of just the inevitable progress of the

Clean Air Act case.

THE COURT: In the Clean Air Act case, is the

foreseeability a issue?

MR. LAY: Foreseeability of --

THE COURT: Whether Ameren should have anticipated

that those emissions would increase?

MR. LAY: I think for penalty purposes.

MR. HANSEN: If I may, Your Honor, Andrew Hansen,

counsel for the United States in the enforcement case before

Judge Sippel. The analysis in that case is whether or not the

company at the time of the projects should have expected that

its major projects would result in significant net emissions
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increases, so in that sense foreseeability is part of the

analysis.

THE COURT: All right.

MR. LAY: I have nothing further, unless there is

questions from the Court.

THE COURT: Well, I might have some more for you.

Let me go down my little list here.

What is your response to Ameren's arguments with respect

to Coastal States and the Tax Analysts case, that what's

happening here is contrary to the proper enforcement activities

of EPA, that EPA ought to be letting its regulated entities

know what factors are being applied here so that people can

conduct themselves in a reasonable manner?

MR. LAY: I would have a two-part answer to that.

In terms of guidance for regulated agencies, there are a number

of public materials that the agency has provided, there are the

regulations, the case law. From a broad scope, EPA believes

that it has provided regulated entities with enough information

about how to comply.

THE COURT: Certainly I assume in Tax Analysts the

IRS had plenty of regulations before that case, too.

MR. LAY: On a more focused level for Ameren, they

are in the process of understanding what the agency's position

is. There is a very large case management order, there is a

huge amount of discovery going on. The EPA's position is not
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that Ameren is not entitled to any information about why they

were selected for Clean Air Act enforcement, it's a much more

limited point. The proper forum for that is the Clean Air Act

litigation, and the reason for that approach is coming from the

Eighth Circuit, cases like Barney.

FOIA is not a substitute for civil discovery. All of

their need arguments in the case before this Court are keyed

off the need to understand and defend against the Notices of

Violation which are currently at issue in front of Judge

Sippel.

THE COURT: What is your response to the at-issue

argument made by Ameren? If I'm understanding that argument

correctly, Ameren is arguing that the EPA has essentially

waived its right to assert these privileges by putting the

matter at issue by issuing its Notices of Violation.

MR. LAY: EPA by filing a Clean Air Act suit has put

emissions calculations at issue, and there is a methodology in

process in place in Judge Sippel's case for how those

disclosures will be made. To the extent EPA makes a mistake in

Judge Sippel's case, they would have a remedy to get an

appropriate amount of discovery. But simply filing a Clean Air

Act case or sending a Notice of Violation, which from the EPA's

perspective is not final agency action, does not waive the

attorney/client privilege.

THE COURT: Why not, and what do you have that tells
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me that's true?

MR. LAY: Mark Smith's declaration talks about how

these documents were created and prepared. The Notice of

Violation itself doesn't contain an emission calculation

assertion, or an argument about damages that's keyed off the

screening analysis we talked about. It sets the stage for

either no action or the type of action we were discussing.

Simply filing a lawsuit or sending a Notice of Violation, there

is no case law that says that by itself waives the

attorney/client privilege.

THE COURT: Do we have the Notices of Violation in

the record here?

MR. WEINFIELD: I believe, Your Honor.

THE COURT: That's all right.

MR. WEINFIELD: I believe, Your Honor, that they are

in appendices.

THE COURT: Okay, thanks.

MR. WEINFIELD: If not, I will get them. There have

been voluminous appendices filed.

THE COURT: I want to see one for my own

edification. I'm not suggesting that it has any impact on the

determination, but I'd like to see one.

Okay, why should the EPA not create a Vaughn index with

respect to these documents?

MR. LAY: Judge, under Exemption 7, to show that it
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applies, you have to prove two things. You have to prove that

the records were investigatory records compiled for law

enforcement purposes, and that production would interfere with

pending enforcement proceedings. Here I don't think there is

any dispute between the parties about why these documents were

created. They are clearly by all accounts screening

calculations that EPA and DOJ were using to determine whether

or not to refer Ameren for Clean Air Act enforcement.

The second part of the test, would production interfere

with pending enforcement proceedings. We have already talked

about that with the harm in the ongoing discovery in the case.

Once you've proved those two things in the Eighth

Circuit, the precedent is clear, and I'm talking about the

Parton case and the Barney case. You don't have to produce a

Vaughn index when Exemption 7 is properly claimed.

THE COURT: Do you disagree with plaintiff's

assessment that the necessity for a Vaughn index is different

in a Section 5 versus a Section 7 case?

MR. LAY: I respectfully do, Your Honor. Crancer

versus Department of Justice, 999 F2d 1302, would be one of

those cases. Barney would be another case. I think it's clear

in the Eighth Circuit that's not the law.

That being said, the Mark Smith declaration is detailed

and lengthy, and does provide the Court and the parties with an

overview of what kind of documents we're talking about, who

KRM-D15SCHEDULE KRM-D15



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

created them.

THE COURT: All right. Anything further?

MR. LAY: No, Your Honor.

THE COURT: I said I would give you time to reply.

MR. VIRTEL: Your Honor, if I may?

THE COURT: You may.

MR. VIRTEL: Your Honor, a few matters in response.

In terms of the affidavit, how could we possibly file an

affidavit? We haven't seen the documents that we're trying to

so desperately have an opportunity to review. It seems to me

that as we look at what the Government's position is --

THE COURT: Let me interrupt you for just a second

because unless I'm missing something here, there isn't a whole

lot of dispute about what these documents are, how they were

created, and what purpose they were used for. Do you have any

reason to think that these are something other than documents

that take information and apply certain formulas and analyses

to that information that was used for screening purposes for

EPA to make a determination as to whether to issue a Notice of

Violation?

MR. VIRTEL: We agree with that. That is that EPA's

technical staff, according to Mr. Smith's affidavit, took

Ameren's information and applied factors and variables with a

number of technical judgments by the staff, not by the lawyers,

and came up with some calculations. That's what we -- and then
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based upon that technical screening calculation, now remember,

Your Honor, this is a screening calculation done before any

decision is made whether any further litigation is going to

pursue. They don't even know if there is a violation. How

that can be work product at the screening level makes no sense

to me. This is their initial screening level which then -- and

when the calculations are done, that information is then sent

to the EPA lawyers. The EPA lawyers then look at it and then

they make a decision whether they want to issue the NOV's based

on how they perceive the screening analysis. Then before any

litigation is instituted, that information is sent to the

Justice Department, and the Justice Department makes its own

independent evaluation. And then what we're told by the

Government in their law memorandum is that none of this

information is going to be offered into evidence. So the

screening analysis is just that, it's a screening analysis.

It's an action taken before any decision is made whether to

issue an NOV, or whether to send it to Justice, or before

Justice decides they want to proceed with litigation.

It seems to me that it's -- all we're asking for is that

initial evaluation that their technicians have engaged in, and

I agree, Your Honor, they are going to be applying variables,

but they have to be variables within the world of science and

within the world of relative relationship to the science.

As Your Honor pointed out when you're doing calculations
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on speed and stopping distance, you have to look at the

coefficient of friction, you may select 2.4, and I may select

3, or whatever the number is, but they have to pick a number.

We ought to be entitled to see the screening evaluation and

analysis, not only in the Rush Island data, but in the other

three plants so we understand the basis on which our data is

being used.

The idea that we can somehow manipulate our data going

forward is absurd. We have to produce whatever data the EPA

asks for. We're bound to do that. We are not some

fly-by-night operation operating out of some garage. We're a

utility that has been in business for 100 plus years. All

those records are maintained. There is no opportunity for us

to manipulate the data.

So to me, here we have screening information, which is

then passed up to the lawyers at the EPA who in turn made their

evaluation, issued the NOV, and put at issue the way in which

we did our repairs. We ought to be able to see that screening

information.

The fact that some of those same issues are being looked

at by Judge Sippel in a case that the Justice Department down

the road said we're going to bring against you, the fact that

those things are now seemingly on a parallel track, yes, they

are, but the fact of the matter is one is limited to Rush

Island, and we're here asking for information we think we're
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basically entitled to across all of our plants and across all

of the NOV's that the Government submitted.

THE COURT: Why are you entitled to it?

MR. VIRTEL: Because the whole purpose behind the

Freedom of Information Act is to make information available to

us the public. We're part of the public. There is nothing

about the exemptions that I think the Government has offered

that gives them protection. This isn't work product, not at

the screening evaluation level. How can it be, Judge? They

haven't decided -- the screening is done before they decide

whether there is a problem. Then in terms of this protection

from, you know, their whole enforcement strategy --

THE COURT: Moving this into civil litigation, are

you suggesting to me that if somebody goes to their lawyer and

says that they think they might have a claim against somebody,

and the lawyer directs someone to perform some analysis, and

nobody has filed any suit yet, that that's not work product?

MR. VIRTEL: If you go to a lawyer and have the

lawyer do it, it isn't, but let's say in my business, I have my

accountants do some primary analysis, and then I go to a lawyer

and ask the lawyer to file an action.

THE COURT: But EPA has an enforcement obligation,

right? I mean, that's the difference, is that EPA has an

enforcement obligation, and at some point along the way, they

must make determinations about what violations -- they have to
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determine whether there has been a violation, and whether to

pursue it, and they do that within the agency in conjunction

with their discussions with counsel.

MR. VIRTEL: Yes, and we're not asking for those

conversations with counsel. We're not asking for the judgment

of the lawyers.

THE COURT: I understand, but what you're asking for

is the analyses that were then provided to the lawyers so that

they could make that determination. We're assuming a lawyer --

in the hypothetical I gave you, the lawyer isn't able to do

that on his own, and he asks that -- he retains some technical

people to run numbers for him so that he can analyze those

numbers, and he's saying, "Well, if the numbers come out this

way, that way, and that way, oh, I think we'll have a claim."

Now are you saying to me that the numbers that got run for that

lawyer to assess whether it was a good enough claim to bring

are not work product?

MR. VIRTEL: I'm saying that the numbers are run by

the agency, not by the lawyers of the agency, and that the

screening calculations are done by the technical staff per Mr.

Smith's affidavit, and then that information is given to

lawyers, and they decide based on that information whether they

think they have an action, that they can issue an NOV, and I

think that's a difference.

The idea that this screening information is not going to
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be part of the evidence in the case against Ameren in the Rush

Island --

THE COURT: It may or may not. It remains to be

seen.

MR. VIRTEL: No, no, no, they specifically say, page

9 of their memorandum, and let me read it to you, "The withheld

documents will not be offered into evidence in court to support

EPA's prima facie case or to rebut an affirmative defense."

THE COURT: I understand, but if I understand

correctly, you requested those documents in the litigation, and

if in fact Judge Sippel ordered that they be produced to you,

it's possible they could be used in the litigation, and they

might be used by you.

MR. VIRTEL: They might be used by me, they might

be, but until we see them we don't know, and until we see these

documents as it relates to our other plants that are not

involved in litigation, we are at least entitled to understand

why the Government is putting us on notice. Our shareholders

are entitled. This all has to be reported in our security

reporting. It puts a cloud over the company, and it seems to

me we ought to be able to get some sense through the Freedom of

Information Act as to the risk and exposures we have based on

what the Government is doing. That's our position, Your Honor.

We think we clearly should be entitled to the screening

calculations, not the lawyer's interpretation of the screening
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calculations, not their judgments, not their questions, just

the calculations.

THE COURT: All right.

MR. WEINFIELD: Can I have one or two points? I'll

be very short here.

THE COURT: All right.

MR. WEINFIELD: Your Honor, any piece of litigation

is more than just trial through experts. The case entitles the

parties to review the documents put together by their own

people, in addition to the affidavits that the Government wants

to put on. Just saying, just by saying that the EPA wants to

put on its whole case through experts does not give them a

basis to preclude Ameren from obtaining the other documents in

EPA's possession.

Now we've still got all of the other exclusions, and we

talked about those, but saying that we don't have to -- that

EPA doesn't have to disclose their information because it's

going to be put on or some different information is going to be

put on by their experts is not a grounds.

THE COURT: But Judge Sippel is a real capable

judge, and I assume he's capable of making the determination

whether within the scope of the Rules of Evidence and the

Federal Rules of Civil Procedure the information that you're

seeking with regard to the Rush plant is relevant and not

privileged, and so he's going to make that determination in
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your litigation, and he's a real smart, capable guy, and he'll

give you a ruling on that, so you don't need these documents --

you have a forum to obtain a determination of whether these

documents are necessary for you properly to defend yourself in

litigation. That's not this forum.

MR. WEINFIELD: Right, we have a forum for Rush.

The other NOV's, they are still out there. We have no way of

getting these documents. The only other thing that I want

to --

THE COURT: So why shouldn't I delay ruling on this

until Judge Sippel makes that determination in the enforcement

action because it may well be that, one, you'll get those Rush

documents, and if in fact the formula is the same, we probably

won't need them with respect to your other plants.

MR. WEINFIELD: No, we still don't have the facts,

and there could be different equations with respect to the

other plants. I think your analysis, Your Honor, is very

valuable with respect to Rush.

THE COURT: I didn't understand that that's what the

Government was saying about -- that's what the EPA was saying

about them. I think what the EPA was saying was the forum was

the formula.

MR. WEINFIELD: I heard them say they thought the

formulas were subjective. I don't believe that, if they are

using subjective formulas, and those were the first 30 seconds
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of their opening, we could have subjective formulas with

respect to Rush -- well, to all the plants. So we really have

two, we've got that, and we've also got different facts.

Again, we believe this is objective, they have said it's

subjective, but we're talking about two different groups of

documents, if you will, the Rush documents before EPA, and

these other documents basically before Your Honor in this FOIA

action.

THE COURT: All right.

MR. WEINFIELD: The next is that we have -- EPA is

advocating that they should not have to disclose the documents

because Ameren is learning the law through litigation. I don't

believe that an agency should have to be sued for potentially

millions of dollars to learn the law. Parties should be able

to have a full and complete understanding of EPA's procedures,

documentation, methodology, without having to be sued.

Learning through litigation I do not believe is a policy that

is approved by anybody. It's the first I've heard of it today.

THE COURT: All right.

MR. WEINFIELD: That is it.

THE COURT: Thank you.

MR. LAY: Briefly, Your Honor, I just want to make

sure the Government's perspective on the regulations is clear.

We don't believe the regulations are subjective, we think they

provide the industry with clear guidance, but we do agree with
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counsel from Ameren that applying the regulations to specific

factual scenarios which was done in the screening calculations

always involves a degree of judgment and analysis, and a

selection of which facts to use, just like the Court's

hypothetical with the expert trying to figure out how the

accident happened, but to be clear, we don't think the

regulations are subjective.

THE COURT: Why shouldn't Ameren be able to learn

why you have decided that it is subject to a Notice of

Violation?

MR. LAY: From the Government's perspective, Ameren

is learning that through the Clean Air Act litigation.

THE COURT: You've got other plants, and no Clean

Air Act litigation has been filed with respect to those, and

maybe no Clean Air Act litigation will ever be filed with

respect to those, and yet a Notice of Violation has been

issued, and I assume you can't tell me standing here today

whether a Clean Air Act case will or will not be filed with

respect to the other plants.

MR. LAY: That's true.

THE COURT: So why shouldn't Ameren be able to

learn?

MR. LAY: Through FOIA rather than the Clean Air Act

case?

THE COURT: But the Clean Air Act case only pertains
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to Rush. With respect to Ameren's other three plants, why

should Ameren not be entitled to learn why the EPA has issued a

Notice of Violation, apart from you saying, well, because we

issued a Notice of Violation, and we think you should have

expected that the emissions would increase? Why shouldn't they

get to know why you believe it should have known?

MR. LAY: The Court is right to start with the

presumption of transparency and openness, but FOIA as enacted

by Congress contains important exceptions. The law enforcement

exception specifically discusses this issue. What do you get

from the agency when they are just investigating, and the

Eighth Circuit and Congress are clear, it is a legitimate basis

to withhold. The Government does have some breathing room to

explore enforcement options, and look at a number of factors

when trying to investigate something.

THE COURT: You're saying that sending a target

letter would not entitle the defendant to get discovery as to

the claim.

MR. LAY: And I'm saying from a more important

point, just like you were talking about with the Brady evidence

at trial, the need for the information about the plants that

are not the subject of a CAA case is less, and it's unclear at

this point how much of a need they will ever have for that.

THE COURT: Now, you have one of the other points

that was just raised by the plaintiff here was that the
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argument that disclosure of this information can somehow hamper

the enforcement and investigation activities is -- does not

have a basis because EPA tells the entities what data to

produce, and they have to produce that, so how is it that

having this information can permit them to circumvent what EPA

is requesting when EPA gets to request what EPA wants to

request? And I think co-counsel is trying to get your

attention.

MR. LAY: May I have a moment?

THE COURT: You may.

MR. LAY: Judge, this is addressed to some extent

already in Mr. Smith's declaration, but from EPA's perspective,

the stakes are high with Clean Air Act litigation. The

potential penalties, injunctive relief to fix the plants can be

extremely expensive. In EPA's experience, for better or for

worse, faced with those big odds, companies have a strong

motive to shade their data, to stop creating certain types of

data, to create more or other types of data, if they knew going

into a potential request for information from the agency what

was most important to the agency, and if the Court wanted, we

could provide a supplemental declaration with some examples

from other cases, you know, historically in other districts,

but as the Court has seen in many civil cases, discovery is not

always a perfect process, documents get lost. From an

Exemption 7 perspective, the agency is entitled to some degree
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of latitude with ongoing investigations, which no one disputes

is what is going on here.

THE COURT: All right. Anything further?

MR. WEINFIELD: I don't think so. This is extremely

expensive, Your Honor. The NOV's sit out there on the

company's disclosures. We would like to be able to have the

information to deal with that with our shareholders, with the

public, and that is it.

THE COURT: All right. Thank you. I do understand

that, you know, obviously the question that's before me is

whether FOIA properly believes that these documents must be

produced so that Ameren can know that question. Right, isn't

that the question before me?

MR. WEINFIELD: That is correct, Your Honor.

THE COURT: All right, unless there is anything

further then, I thank you all. We'll continue to work our way

through this and get you a decision as soon as we can.

MR. WEINFIELD: Thank you, Your Honor.

MR. LAY: Thank you, Your Honor. (Court adjourned.)
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1 

Notices of Violation (NOVs) Issued by EPA to Electric Utility Companies from 1999 to December 31, 2009  
and Resolutions of Such Claims Within That Period 

NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

11/3/1999 American Electric 
Power Service  
   Corp.; 
Indiana Michigan 
Power Company,  
   d/b/a American 
Electric Power  
   (AEP); 
Ohio Power Company, 
d/b/a AEP; 
Appalachian Power 
Company,  
   d/b/a AEP 
Columbus & Southern 
Ohio 
    Electric Company, 
d/b/a AEP; 
Cardinal Operating 
Company; 
Central Operating 
Company 

Cardinal Power  
   Plant (OH) Unit 1 
Cardinal Power  
   Plant (OH) Unit 2 
Cardinal Power  
   Plant (OH) Unit 3 

Conesville Power  
   Plant (OH) Unit 1 
Conesville Power  
   Plant (OH) Unit 2 
Conesville Power  
   Plant (OH) Unit 3 

Mitchell Plant  
   (WV) Unit 1 
Mitchell Plant  
   (WV) Unit 2 

Muskingum River  
   Station (OH) 
   Unit 1 
Muskingum River  
   Station (OH) 
   Unit 2 

United States v. 
American Electric 
Power Service 
Corp., No. 99-
1182 (and 
consolidated 
cases) (S.D. Ohio 
lodged Oct. 9, 
2007, Order 
directing entry 
Dec. 13, 2007) 

Yes, for AEP east All 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Muskingum River 
   Station (OH) 
   Unit 3 
Muskingum River 
   Station (OH) 
   Unit 4 
Muskingum River  
   Station (OH) 
   Unit 5 

Philip Sporn Plant  
   (WV) Unit 1 
Philip Sporn Plant  
   (WV) Unit 2 
Philip Sporn Plant  
   (WV) Unit 3 
Philip Sporn Plant  
   (WV) Unit 4 
Philip Sporn Plant  
   (WV) Unit 5 

Tanners Creek Plant 
   (IN) Unit 2 
Tanners Creek Plant 
   (IN) Unit 3 
Tanners Creek Plant 
   (IN) Unit 4 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

11/3/1999 Cinergy Corporation, 
PSI Energy, Inc., and 
Cincinnati Gas & 
Electric Company 

Beckjord Plant  
   (OH) Unit 1 
Beckjord Plant  
   (OH) Unit 2 
Beckjord Plant  
   (OH) Unit 3 
Beckjord Plant  
   (OH) Unit 4 
Beckjord Plant  
   (OH) Unit 5 
Beckjord Plant  
   (OH) Unit 6 

Cayuga Plant (IN) 
   Unit 1 
Cayuga Plant (IN)  
   Unit 2 

Gallagher Plant (IN) 
   Unit 1 
Gallagher Plant (IN) 
   Unit 2 
Gallagher Plant (IN) 
   Unit 3 
Gallagher Plant (IN)  
   Unit 4 

Wabash River Plant  
   (IN) Unit 1 

United States v. 
Cinergy Corp., 
No. 99-1693 
(S.D. Ind. lodged 
Dec. 22, 2009, 
entered Mar. 18, 
2010) 

No Gallagher Units 1-4 (after 
liability trial) 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Wabash River Plant  
   (IN) Unit 2 
Wabash River Plant  
   (IN) Unit 3 
Wabash River Plant  
   (IN) Unit 4 
Wabash River Plant  
   (IN) Unit 5 
Wabash River Plant  
   (IN) Unit 6 

11/3/1999 First Energy 
Corporation,  
Ohio Edison Company, 
and Pennsylvania 
Power Company 

W.H. Sammis Plant  
   (OH) Unit 1 
W.H. Sammis Plant  
   (OH) Unit 2 
W.H. Sammis Plant  
   (OH) Unit 3 
W.H. Sammis Plant  
   (OH) Unit 4 
W.H. Sammis Plant  
   (OH) Unit 5 
W.H. Sammis Plant  
   (OH) Unit 6 
W.H. Sammis Plant  
   (OH) Unit 7 

United States v. 
Ohio Edison Co., 
No. 99-1181 
(S.D. Ohio lodged 
Mar. 23, 2005, 
Order directing 
entry July 11, 
2005) 

No Sammis Units 1-7 (after 
liability trial) 

11/3/1999 Illinois Power 
Company 

Baldwin Plant (IL)  
   Unit 1 

United States v. 
Illinois Power 
Co., No. 99-833 

Yes All (after liability trial) 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Baldwin Plant (IL)  
   Unit 2 
Baldwin Plant (IL)  
   Unit 3 

(S.D. Ill. entered 
May 27, 2005) 

11/3/1999 Southern Company 
Services, Inc. / 
Alabama Power 
Company 

Barry Steam Plant  
   (AL) Unit 5 

Gaston Steam Plant  
   (AL) Unit 5 

Gorgas Steam Plant  
   (AL) Unit 10 

Greene County  
   Plant (AL) Unit 2 

Miller Plant (AL)  
   Unit 3 
Miller Plant (AL)  
   Unit 4 

United States v. 
Alabama Power 
Co., No. 01-152 
(N.D. Ala. lodged 
Apr. 24, 2006, 
entered June 19, 
2006) 

No Miller Units 3, 4 (Note: 
Miller involved “commence 
construction” NSR claims) 

11/3/1999 Southern Company 
Services, Inc. / Georgia 
Power Company 

Bowen Plant (GA) 
   Unit 2 

Scherer Plant (GA)  
   Unit 3 
Scherer Plant (GA)  
   Unit 4 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

11/3/1999 Southern Company 
Services, Inc. / Gulf 
Power Company 

Crist Plant (FL)  
   Unit 7 

11/3/1999 Southern Company 
Services, Inc. / 
Mississippi Power 
Company 

Watson Electric  
   Generating Plant 
   (MS) Unit 5 

11/3/1999 Southern Company 
Services, Inc. / 
Savannah Electric & 
Power  
   Company 

Kraft Plant (GA)  
   Unit 3 

11/3/1999 Southern Indiana Gas 
and Electric Company 
(SIGECO) 

F.B. Culley Station  
   (IN) Unit 1 
F.B. Culley Station  
   (IN) Unit 2 
F.B. Culley Station  
   (IN) Unit 3 

United States v. 
Southern Indiana 
Gas & Elec. Co., 
No. 99-1692 
(S.D. Ind. entered 
Aug. 19, 2003)  

No Culley Units 1-3 

11/3/1999 Tampa Electric 
Company (TECO) 

Big Bend Station  
   (FL) Unit 1 
Big Bend Station  
   (FL) Unit 2 

United States v. 
Tampa Electric 
Co., No. 99-2524 
(M.D. Fla. 
entered Feb. 29, 
2000) 

Yes All
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Gannon Station  
   (FL) Unit 3 
Gannon Station  
   (FL) Unit 4 
Gannon Station  
   (FL) Unit 6 

3/9/2000 Tennessee Valley 
Authority (TVA) 

Allen Steam Plant  
   (TN) Unit 3 

Bull Run Steam  
   Plant (TN) Unit 1 

Colbert Steam Plant 
    (AL) [no unit  
   number identified] 

Cumberland Steam 
   Plant (TN) Unit 1 
Cumberland Steam  
   Plant (TN) Unit 2 

John Sevier Steam  
   Plant (TN) Unit 3 

Kingston Steam  
   Plant (TN) Unit 6 
Kingston Steam  
   Plant (TN) Unit 8 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Paradise Steam  
   Plant (KY) Unit 1 
Paradise Steam  
   Plant (KY) Unit 2 
Paradise Steam  
   Plant (KY) Unit 3 

Shawnee Steam  
   Plant (KY) Unit 1 
Shawnee Steam  
   Plant (KY) Unit 1 

Widows Creek  
   Steam Plant (AL) 
   Unit 5 

4/24/2000 Virginia Electric and 
Power Company 

Mount Storm Power 
   Plant (WV) Unit 1 
Mount Storm Power  
   Plant (WV) Unit 2 
Mount Storm Power  
   Plant (WV) Unit 3 

United States v. 
Virginia Elec. & 
Power Co., No. 
03-517 (E.D. Va.
entered Oct. 3,
2003)

Yes All (note:  Mount Storm 
Units 1-3 already had FGD) 

5/9/2000 Duke Energy 
Corporation 

Allen Plant (NC) 
   Unit 1 
Allen Plant (NC)  
   Unit 2 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Allen Plant (NC)  
   Unit 3 
Allen Plant (NC)  
   Unit 4 
Allen Plant (NC)  
   Unit 5 

Belews Creek Plant 
   (NC) Unit 1 
Belews Creek Plant  
   (NC) Unit 2 

Buck Steam Station 
   (NC) Unit 3 
Buck Steam Station 
   (NC) Unit 4 
Buck Steam Station  
   (NC) Unit 5 

Cliffside Steam 
   Plant (NC) Unit 1 
Cliffside Steam  
   Plant (NC) Unit 2 
Cliffside Steam 
   Plant (NC) Unit 3 
Cliffside Steam  
   Plant (NC) Unit 4 
Cliffside Steam  
   Plant (NC) Unit 5 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Dan River Steam  
   Station (NC) Unit  
   3 

Marshall Steam 
   Plant (NC) Unit 2 
Marshall Steam  
   Plant (NC) Unit 3 
Marshall Steam  
   Plant (NC) Unit 4 

Riverbend Steam  
   Plant (NC) Unit 4 
Riverbend Steam  
   Plant (NC) Unit 6 
Riverbend Steam  
   Plant (NC) Unit 7 

W.S. Lee Steam  
   Plant (SC) Unit 3 

6/28/2000 Cinergy Corporation, 
Cincinnati Gas and 
Electric, and PSI 
Energy, Inc. 

Gibson Generating 
   Station (IN) Unit  
   1 
Gibson Generating  
   Station (IN) Unit  
   2 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Miami Fort  
   Generating Sta- 
   tion (OH) Unit 5 
Miami Fort  
   Generating  Sta- 
   tion (OH) Unit 7 

6/30/2000 Dayton Power and 
Light Company 

J.M. Stuart
Generating Station
(OH) – four units

Sierra Club v. 
Dayton Power & 
Light Co., Duke 
Energy Ohio, 
Inc., & Columbus 
Southern Power 
Co., No. 04-905 
(S.D. Ohio 
entered Oct. 23, 
2008) 

No Stuart Units 1-4

6/17/2002 Minnkota Power 
Cooperative, Inc. 

Milton R. Young  
   Station (ND) Unit  
   1 
Milton R. Young  
   Station (ND) Unit  
   2 

United States v. 
Minnkota Power 
Coop., No. 06-34 
(D.N.D. entered 
July 27, 2006) 

No Milton R. Young Units 1-2 
(Note:  units already had 
one FGD) 

6/26/2002 Xcel Energy Comanche Station  
   (CO) Unit 1 
Comanche Station  
   (CO) Unit 2 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Pawnee Station  
   (CO) – has one  
   boiler unit 

1/24/2003 East Kentucky Power 
Cooperative 

Spurlock (KY) Unit  
   2 

United States v. 
East Kentucky 
Power Coop., No. 
04-34 (E.D. Ky.
entered Sept. 24,
2007)

Yes All

7/2/2003 East Kentucky Power 
Cooperative 

Dale (KY) Unit 3 
Dale (KY) Unit 4 

United States v. 
East Kentucky 
Power Coop., No. 
04-34 (E.D. Ky.
entered Sept. 24,
2007)

Yes All

1/22/2004 Mirant Potomac River, 
LLC 

Potomac River  
   Power Plant (VA)  

United States v. 
Mirant Potomac 
River, LLC, No. 
04-1136 (E.D.
Va. lodged Sept.
27, 2004,
amended consent
decree entered
Apr. 20, 2007)

No Potomac River Units 3-5 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

1/22/2004 Westar Energy, Inc. Jeffrey Energy  
   Center Unit 1 
Jeffrey Energy  
   Center Unit 2 
Jeffrey Energy  
   Center Unit 3 

4/1/2004 Cinergy Corporation; 
PSI Energy, Inc.; and 
Cincinnati Gas & 
Electric Company 

Gallagher Unit 1 
Gallagher Unit 3 

Gibson Unit 2 

Miami Fort Unit 7 

4/1/2004 Cinergy Services, Inc. Beckjord Plant 
   (OH) Unit 1 
Beckjord Plant  
   (OH) Unit 2 
Beckjord Plant  
   (OH) Unit 3 
Beckjord Plant  
   (OH) Unit 4 
Beckjord Plant  
   (OH) Unit 5 
Beckjord Plant  
   (OH) Unit 6 

Cayuga Plant (IN)  
   Unit 1 
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NOV Date Company Units Named 
(State) 
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Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Cayuga Plant (IN)  
   Unit 2 

Gallagher Plant (IN) 
   Unit 1 
Gallagher Plant (IN)  
   Unit 2 
Gallagher Plant (IN)  
   Unit 3 
Gallagher Plant (IN)  
   Unit 4 

Gibson Plant (IN)  
   Unit 1 
Gibson Plant (IN)  
   Unit 2 

Miami Fort Plant  
   (OH) Unit 5 
Miami Fort Plant  
   (OH) Unit 7 

Wabash River Plant 
   (IN) Unit 1 
Wabash River Plant  
   (IN) Unit 2 
Wabash River Plant  
   (IN) Unit 3 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Wabash River Plant  
   (IN) Unit 4 
Wabash River Plant  
   (IN) Unit 5 
Wabash River Plant 
   (IN) Unit 6 

6/18/2004 American Electric 
Power Service  
   Corp.; 
Indiana Michigan 
Power Company,  
   d/b/a American 
Electric Power  
   (AEP); 
Ohio Power Company, 
d/b/a AEP; 
Appalachian Power 
Company,  
   d/b/a AEP 
Columbus & Southern 
Ohio 
    Electric Company, 
d/b/a AEP; 
Cardinal Operating 
Company; 
Central Operating 
Company 

Cardinal Power  
   Plant (OH) Unit 1 
Cardinal Power  
   Plant (OH) Unit 2 

Conesville Power  
   Plant (OH) Unit 5 
Conesville Power  
   Plant (OH) Unit 6 

John Amos Power  
   Plant (WV) Unit 2 

Kammer Power  
   Plant (WV) Unit 1 
Kammer Power  
   Plant (WV) Unit 2 
Kammer Power  
   Plant (WV) Unit 3 

United States v. 
American Electric 
Power Service 
Corp., No. 99-
1182 (and 
consolidated 
cases) (S.D. Ohio 
lodged Oct. 9, 
2007, order 
directing entry 
Dec. 13, 2007) 

Yes All
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Muskingum River  
   Station (OH) 
    Unit 1 
Muskingum River  
   Station (OH) 
   Unit 2 
Muskingum River  
   Station (OH) 
   Unit 3 
Muskingum River  
   Station (OH) 
   Unit 4 
Muskingum River  
   Station (OH) 
   Unit 5 

Philip Sporn Plant  
   (WV) Unit 1 
Philip Sporn Plant  
   (WV) Unit 2 
Philip Sporn Plant  
   (WV) Unit 5 

Tanners Creek Plant  
   (IN) Unit 4 

9/29/2004 Northern Indiana 
Public Service 
Company (NIPSCo) 

Bailly Electric 
   Generating  
   Station Unit 7 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Bailly Electric  
   Generating  
   Station Unit 8 

Michigan City  
   Station Unit 12 

R.M. Schahfer
Station Unit 4

R.M. Schahfer
Station Unit 15

2/15/2005 Louisiana Generating, 
L.L.C.

Big Cajun II Power 
   Plant (LA) Unit 1 
Big Cajun II Power  
   Plant (LA) Unit 2 

4/26/2006 E. ON U.S. (Kentucky
Utilities)

E.W. Brown Plant  
   (KY) Unit 3 

United States v. 
Kentucky Utilities 
Co., No. 07-75 
(E.D. Ky. entered 
Mar. 17, 2009) 

No Brown Unit 3 

7/31/2007 Midwest Generation, 
LLC and 
Commonwealth Edison 
Company 

Crawford Station  
   (IL) Unit 7 
Crawford Station  
   (IL) Unit 8 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Fisk Station (IL)  
   Unit 19 

Joliet Station (IL)  
   Unit 6 
Joliet Station (IL)  
   Unit 7 

Powerton Station  
   (IL) Unit 5 
Powerton Station  
   (IL) Unit 6 

Waukegan Station  
   (IL) Unit 6 
Waukegan Station  
   (IL) Unit 7 
Waukegan Station  
   (IL) Unit 8 

Will County Station 
   (IL) Unit 1 
Will County Station  
   (IL) Unit 2 
Will County Station  
   (IL) Unit 3 
Will County Station  
   (IL) Unit 4 

KRM-D16SCHEDULE KRM-D16



March 9, 2023 

19 

NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

9/17/2007 Allegheny Energy, 
Inc.; Monongahela 
Power d/b/a Allegheny 
Energy; and West Penn 
Power d/b/a Allegheny 
Energy 

Armstrong  
   Generating  
   Station (PA) Unit  
   1 
Armstrong  
   Generating  
   Station (PA) Unit  
   2 

Fort Martin (WV)  
   Unit 1 
Fort Martin (WV)  
   Unit 2 

Hatfields Ferry  
   (PA) Unit 1 
Hatfields Ferry  
   (PA) Unit 2 
Hatfields Ferry  
   (PA) Unit 3 

Willow Island  
   (WV) Unit 2 

9/26/2007 E.ON U.S. (Kentucky
Utilities)

Ghent Station (KY) 
   Unit 1 
Ghent Station (KY)  
   Unit 3 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

3/10/2008 Duke Energy 
Corporation 

W.H. Zimmer  
   Generating  
   Station (OH) Unit  
   1 
W.H. Zimmer  
   Generating  
   Station (OH) Unit  
   B006 
W.H. Zimmer  
   Generating  
   Station (OH) Unit  
   B007 
W.H. Zimmer  
   Generating  
   Station (OH) Unit  
   B008 

8/5/2008 Allete Inc. d/b/a 
Minnesota Power 
Company 

Boswell Generating 
   Station (MN) 
   Unit 1 
Boswell Generating  
   Station (MN) 
   Unit 2 
Boswell Generating  
   Station (MN) 
   Unit 3 
Boswell Generating  
   Station (MN) 
   Unit 4 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Laskin Generating  
   Station (MN) 
   Unit 2 

10/21/2008 Consumers Energy J.H. Campbell Plant 
(MI) Unit 1

J.H. Campbell Plant
(MI) Unit 2

B.C. Cobb Plant
(MI) Unit 4

B.C. Cobb Plant
(MI) Unit 5

D.E. Karn Plant
(MI) Unit 1

D.E. Karn Plant
(MI) Unit 2

J.C. Weadock Plant
(MI) Unit 8

11/25/2008 Unified Government of 
Wyandotte 
County/Kansas City, 
Kansas, acting through 
the Kansas City Board 
of Public Utilities 

Nearman Creek  
   Power Station  
   (KS) Unit 1 
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Quindaro Power  
   Station (KS)  
   Unit 1 
Quindaro Power  
   Station (KS)  
   Unit 2 

12/8/2008 Nebraska Public Power 
District (NPPD) 

Gerald Gentleman 
   Station (NE)  
   Unit 1 
Gerald Gentleman 
   Station (NE)  
   Unit 2 

3/19/2008 E.ON U.S. and
Kentucky Utilities
Company (KU)

Ghent Station (KY) 
   Unit 1 
Ghent Station (KY)  
   Unit 2 
Ghent Station (KY)  
   Unit 3 
Ghent Station (KY)  
   Unit 4 

3/26/2009 Richmond Power and 
Light 

Whitewater Valley 
   Generating  
   Station (IN) Unit  
   1 
Whitewater Valley  
   Generating  
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NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
Resolution? 

Units Covered by the 
Settlement 

   Station (IN) Unit  
   2 

3/27/2009 American Municipal 
Power-Ohio, Inc. and 
Elkem Metals, Inc. 

Richard H. Gorsuch 
   Generating  
   Station (4 units)  

4/16/2009 Dominion Resources 
Services, Inc., 
Commonwealth Edison 
Company, 
Mirant Americas, Inc. 

Kincaid Generating  
   Station (IL) Unit 1 
Kincaid Generating  
   Station (IL) Unit 2 

State Line  
   Generating 
   Station (IN) Unit  
   3 
State Line  
   Generating  
   Station (IN) Unit  
   4 

7/24/2009 DTE Energy Belle River  Electric 
   Generating  
   Station (MI) Unit  
   1 
Belle River  Electric  
   Generating  
   Station (MI) Unit  
   2 
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(State) 

Consent Decrees 
Entered before 
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System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Monroe Electrical  
   Generating  
   Station (MI) Unit  
   1 
Monroe Electrical  
   Generating  
   Station (MI) Unit  
   2 
Monroe Electrical  
   Generating  
   Station (MI) Unit  
   3 
Monroe Electrical  
   Generating  
   Station (MI) Unit  
   4 

River Rouge  
   Electric 
   Generating  
   Station (MI) Unit  
   2 
River Rouge  
   Electric  
   Generating  
   Station (MI) Unit  
   3 

KRM-D16SCHEDULE KRM-D16



March 9, 2023 

25 

NOV Date Company Units Named 
(State) 

Consent Decrees 
Entered before 

Jan. 2010 

System-Wide 
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Units Covered by the 
Settlement 

St. Clair Generating 
   Station (MI)  
   Unit 2 
St. Clair Generating  
   Station (MI) 
   Unit 3 
St. Clair Generating 
    Station (MI) 
   Unit 4 
St. Clair Generating  
   Station (MI) 
   Unit 6 
St. Clair Generating  
   Station (MI) 
   Unit 7 

Trenton Channel  
   Generating  
   Station (MI) Unit  
   9A 
Trenton Channel  
   Generating  
   Station (MI) Unit  
   17 
Trenton Channel  
   Generating  
   Station (MI) Unit  
   18 
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(State) 

Consent Decrees 
Entered before 
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System-Wide 
Resolution? 

Units Covered by the 
Settlement 

Trenton Channel  
   Generating  
   Station (MI) Unit 
   19 

8/12/2009 FirstEnergy 
Corporation 

Ashtabula  
   Generating  
   Station (OH) Unit  
   5 

Bay Shore 
   Generating  
   Station (OH) Unit  
   2 
Bay Shore  
   Generating  
   Station (OH) Unit  
   3 
Bay Shore  
   Generating  
   Station (OH) Unit  
   4 

Eastlake Generating 
   Station (OH) Unit  
   1 
Eastlake Generating 
   Station (OH) Unit 
   2 
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System-Wide 
Resolution? 

Units Covered by the 
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Eastlake Generating  
   Station (OH) Unit 
   3 
Eastlake Generating  
   Station (OH) Unit 
   4 
Eastlake Generating  
   Station (OH) Unit 
   5 

Lake Shore  
   Generating  
   Station (OH) Unit  
   18 

8/18/2009 Painesville Municipal 
Electric Plant, 
Painesville, OH 

Boiler 3 
Boiler 4 
Boiler 5 

8/26/2009 Hoosier Energy Rural 
Electric Cooperative 

Merom Generating  
   Station (IN) Unit 
   1 
Merom Generating  
   Station (IN) Unit 
   2 

8/26/2009 White Pine Electric 
Power, LLC 

White Pine Power  
   Plant (MI) Boiler 
   1 
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System-Wide 
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Units Covered by the 
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White Pine Power  
   Plant (MI) Boiler 
   2 

9/29/2009 Indianapolis Power & 
Light Company 

Eagle Valley 
(formerly H.T.  
   Pritchard) (IN) 
   Unit 3 
Eagle Valley (IN)  
   Unit 4 
Eagle Valley (IN)  
   Unit 6 

Harding Street 
(formerly Elmer  

W. Stout) (IN)
Unit 5

Harding Street (IN)  
   Unit 6 
Harding Street (IN)  
   Unit 7 

Petersburg  
   Generating  
   Stations (IN) Unit  
   1 
Petersburg  
   Generating  
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System-Wide 
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Units Covered by the 
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   Stations (IN) Unit  
   2 
Petersburg  
   Generating  
   Stations (IN) Unit  
   3 
Petersburg  
   Generating  
   Stations (IN) Unit  
   4 

11/18/2009 Dayton Power and 
Light Company 

O.H. Hutchings  
   Generating 
   Station (OH)  
   Boiler 3 
O.H. Hutchings  
   Generating 
   Station (OH)  
   Boiler 6 

11/18/2009 Wisconsin Public 
Service Corporation 

J.P. Pulliam  
   Generating 
Station (WI) Unit 8 

Weston Generating  
   Station (WI) Unit  
   1 
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System-Wide 
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Units Covered by the 
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Weston Generating  
   Station (WI) Unit  
   2 
Weston Generating  
   Station (WI) Unit  
   3 

12/14/2009 Wisconsin Power and 
Light Co.,  
Alliant Energy Corp., 
Madison Gas and 
Electric Co., 
Wisconsin Electric 
Power Co., 
Wisconsin Public 
Service Corp. 

Columbia Energy  
   Center (WI) Unit  
   1 
Columbia Energy  
   Center (WI) Unit  
   2 

Edgewater  
   Generating  
   Station (WI) Unit  
   4 
Edgewater  
   Generating  
   Station (WI) Unit  
   5 

Nelson Dewey  
   Generating  
   Station (WI) Unit  
   1 
Nelson Dewey  
   Generating 
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   Station (WI) Unit  
   2 
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