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MOTION TO COMPEL RESPONSES
TO DATA REQUESTS ;

MOTION TO SHORTEN TIME TO RESPOND

FILED'

0(an

COMES NOW Intervenor Sedalia Industrial Energy Users'

Association (SIEUA) and for its Motion to Compel Responses to

Data Requests and Motion to Shorten Time to Respond states :

NOTION TO COMPEL

1 .

	

Pursuant to Commission Rule 4 CSR 240-2 .090, on

October 5, 2001 counsel for SIEUA transmitted to counsel for

Applicant Missouri Public Service Company (MoPub) Data Request

No . 85 and Data Request No . 86 . Copies of each data request are

attached hereto as Exhibit A .

2 .

	

Under 4 CSR 240-2 .090(2), any objection or infor-

mal request for extension of time to respond to these data

requests was due on or before October 15 . No objection was

received to either data request and no request for additional

time to respond was received .
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3 .

	

On October 30, 2001, responses were received from

MoPub as shown on the attached Exhibit A . No other responses

have been received regarding either request .

4 .

	

On November 6, 2001, counsel for SIEUA (using

facsimile) wrote counsel for MoPub seeking compliance with the

requests, a copy of which correspondence is attached as Exhibit

B . Counsel also discussed the matter briefly at a prehearing

conference at the Commission on November 7, 2001 .

	

Counsel for

MoPub acknowledged receipt of the "golden rule" letter, and

requested that no action to compel be taken until he had an

opportunity to discuss the matter with his client .

5 .

	

On Thursday, November 8, 2001, counsel for MoPub

left a voice-mail message for SIEUA counsel advising that SIEUA

should file a motion to compel .

6 .

	

The requested data is needed in the preparation of

SIEUA's testimony and case . A key issue in this dispute is the

calculation of the costs of fuel . This calculation, which

employs numerous input factors, requires the use of a computer

model that integrates the various inputs and assumptions and

produces a "fuel run" or output reflecting the costs that result

from those inputs .

7 .

	

MoPub used such a computer model, called

"RealTime," in the preparation of its original case . There

Witness Stephen L . Ferry stated :
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After doing this, the fuel and purchased energy
should be dispatched by a reliable and accurate
production cost computer model to develop the
appropriate generation and purchased energy levels

- 2



s

Direct Testimony, Stephen L . Ferry, p . 8, line 15 through p . 9,

line 2 .

8 .

	

The new generation equipment is fueled with

natural gas .

	

Thus, a key input to any such model is the cost of

natural gas . The output, and thus the level of fuel costs to be

included, is a function of the cost of natural gas .

9 .

	

Evaluation of the validity of the fuel cost

assumptions used by MoPub in its case, identification of the

sensitivity of MoPub's computer model to variations in the cost

of natural gas as an input, and the results of these studies are

critical parts of this case . They are key components to develop

a record on which the Commission may make informed choices

regarding the rates to establish for MoPub as an outcome of this

case . These data and the results of various runs are unquestion-

ably relevant and material .

10 . The subject requests were designed to develop such

data, based on varying the single input of natural gas cost

across a range of potential values, as an input to MoPub's fuel

model . These results would likely undercut MoPub's claims and

its asserted fuel expense numbers . Because this data would have

99908 . 1

and the resulting amount of fuel burned .
UtiliCorp uses the RealTime computer software for
its production cost model .

4 . Did MPS develop its recommended annualized test
period fuel and purchased energy expenses for th
case using the method your just described?

A . Yes .



been prepared with MoPub's RealTime model, the results would be

highly probative .

11 . Alternative suggestions by counsel for SIEUA to

counsel for MoPub to provide a copy of the model subject to the

protective order permitting us to perform the runs were rejected .

12 . No objection, timely or otherwise, to either

request has ever been tendered . The model is asserted by MoPub

to be "proprietary ." There is no basis on which MoPub can

legitimately claim to employ this "proprietary" fuel model to

develop its submitted case yet deny other parties access to the

model, in a manner that permits protection of its "proprietary"

claims, to test the sensitivity and results of the model .

Furthermore, there is a protective order in this case .

13 . Accordingly, MoPub should be compelled to perform

the fuel runs on its model as requested and provide SIEUA with

the results of those runs . MoPub's suggestion that SIEUA "may"

request the data from Staff has no merit . NoPub is the appli-

cant ; not the Staff .

14 . The next round of testimony, including testimony

on revenue requirement, is now due on December 6, 2001 . These

requests have already been outstanding more than the twenty days

allowed by Commission rule . Accordingly, compliance should be

compelled immediately .

MOTION TO SHORTEN TIME FOR RESPONSE

15 . Testimony is impending and currently due from

these intervenors on all issues on December 6, 2001 . Responses

99908 . 1



to these requests have been overdue since October 25, 2001, well

in excess of the twenty days provided by rule .

16 . Counsel for MoPub is aware of the dispute, both by

reason of discussion with SIEUA counsel and by reason of the

"golden rule" letter attached hereto . There is no reason that a

full ten-day response time is needed or should be allowed in the

circumstances .

MoPub simultaneous with its filing with the Commission . Five

days is adequate time for a response, given these circumstances .

The time for response to this Motion to Compel should be short-

ened to five days .

promptly provide responses to the data requests as requested .

13
November X, 2001
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17 . This motion is being telecopied to counsel for

WHEREFORE, the time to respond to this motion should be

shortened to five days and thereupon MoPub should be compelled to

Respectfully submitted,

FINNEGAN . CONRAD & PETERSON . L .C .

Stuart W. Conrad

	

MBE
3100 Broadway, Suite 1209
Kansas City, Missouri 64111
(816) 753-1122
Facsimile (816)756-0373
Internet : stucon@fcplaw .com

ATTORNEYS FOR SEDALIA INDUSTRIAL
ENERGY USERS' ASSOCIATION

#239-66



I HEREBY CERTIFY that I have this day served the foregoing
Application for Leave to Intervene by facsimile upon counsel for
MoPub and by electronic or conventional means to the remaining
attorneys of record for all parties as provided on the records of
the Commission .

I
Dated : November`#, 2001

CERTIFICATE OF SERVICE

Stuart W . Conrad



11-05-01 .

	

06:06am

	

Fram-6A1 ST . LOUIS--

	

314-275-7036

	

T-057 P.003/O0b

	

^-:?3

OTILICORD U=TED INC .
ER-2001-672
Data Request

of
Sedalia Industrial Energy Users Association

to
Utilieorp United

October 5 . 2001

Stem No . -

	

Descrintion

a5 .

	

Please rcn the Real Time production costing model and
provide copies of the output reports assuming each the
NYMZX Henry Hub prices listed below .

	

?lease add appro-
priate transportation and other costs, specifying the
amounts added for each=

For Cane "market purchase- pl>-ass use ,prices consistent with mbe
''low fuel" price assumptions contained in the April 9 -200_ price
forecast fu.zisbed in response to Request No . MPSC-2905,

	

?lease
make . arly other corresponding adjustments to the assua=ticns to be

:hs a-^_-~--d er sbew Salazaatina p.tov£ded :n ebe eagaaatiag parry or gi-ties -. eerycmwe ro this
data er infomation =MT~t is aeeare~ sad Ov%'1coe and "---"--<=_ sip nateaal o:.szeoze=octas£azs
or aad"9aiaas. based vpen y~aaa laatf m the beat of the foowledge, ia~azsacim or belie£ at Lba
undazaigned.

	

Tlao Smda=igoed ag=es to .. ft-a<atmly izZom tte ragacztibg Pa--%v or pa"-ties it
d=IU2 tta pcndrndy o= this case spy i=-..n era diaeewred vhLoh would oac=ially ifact the
Oeeusaey ar complesaAesa of the attached £a:ermation and asrcea to regard this as A contLYUing
data ragoeat.

AN used in 'thie rtgaaet the tern 'docnmauc. inelVdea ruhuoatims is aay fOT,aa� w=h pap="lacc®, MMOOM%naa, =eras, mpascs, ass2.

	

a, mompucar aralysea . teat reaulta atudies ar dac%
~COzdingf r traAHCe£pyinna aafl prlacer,

	

:d. oW Wrists% ® esiala of evezy k~ 4= Yourpossession, watody ar ton=al ar Within your kroriedge. zat P~~ 'Yzu- or -your" refe~a to
c11e yarty co vbaw said cegooec is e=iozad uat ~a above sad i41eluaes its erug1cyoos . ccnsrae-
tars, agents or other raIP3ayed by os att1ng is its b4

	

f.

signed=

EXHIBIT A
Page-L.01-.f

Date :

NYI~'
Henry Hub

Month Price

Jan $2 .9o
Feb 2 . 90
Ma= 2_85
An- 2 .75
May 2 . so
Sun 2 .807t'1 2 .90
Aug 2 .90
se= 2
act 2 .90
Nov 3_10
D-a 3 .25



11-05-01 .

	

08 Is am

	

from-BAI

	

ST .

	

LOUIS .-
..

consistent with the low price forecast for purchased power asjd
the gas prices stated above .

^ha aztaehed or above ia:oraati= pzov'ed to the raqucating party a-- pareies in response to t7L'ad--- or iaformaeion regmose is aae=MCa and complex sad contain . no material m;Jra~rasentatina9or opieaions s based Upon present facra to she beat of tha ]sm,liedgC, Sntarmatioa or beLiet of theamdaraigmd.

	

She underaigsed agteea to ipmediately into= the segoestinq party, o, parties if
duzzuq tsr pendeney of tin

	

east any matters are discovtred whien wonid materially ateact theacu~ o^ emmpleteneaa of the nttac2Ld lafor=tion and agrees to :eghrd chie as a conti=inqgoes.
Am wed la- thi- segeeac Cbe tasty 'doctm:mt+ ir,CSude®pu' li"eat3ana
le=sera, Maai~ianda, nntte,

	

Q=s, Analyses, C"Mutsr analyses, tout remJ~ts tstudiesporedata=cardlngs . s:ansa'iptS:ass :3 printer. typed or wittm mazftr i-'a of every

	

is your
poaasasion. custody nr control or uit~ your knowledge .

	

17re proeatl ayou` or nyour" rslars to
the patty to whom this rcHOeat is emdered and same3 above Sad includes its etfplmyees, .car ra<-
tora. agents or c=hars employed by or acting la iU behalf.

314-275-7030

	

T-057 P .004/00B %-2~5

Signed :

Date:

EXHIBIT Ls

Page-,_of



I1-05-01

	

08 :08am

	

From-BAI ST . LOUIS-

QUESTION :

DATE OF REQUEST: .

	

October 5, 2001

DATE RECEIVED:

	

October 8, 2001

DATE DUE:

	

October 28, 2001

REQUESTOR:

	

Stu Conrad

ATTACHMENTS : None

ANSWERED BY: Gary Clemens

UTILICORP UNITED
CASE NO . ER-01-672

DATA REQUEST NO- SIE-85

EXHIBIT
_Page 3 of

T-057 P-005/009 F-273

Please run the Real Time production costing model and provide copies of the output reports
assuming each of the NYMEX Henry Hub prices listed below. Please add appropriate
transportation and other costs, specifying the amounts added for each:

For the 'market purchase" please use prices consistent with the 'low fuel' price
assumptions contained in the April 9 . 2001 price forecast furnished in response to Request
No. MPSC-2905 . Please make any other corresponding adjustments to the assumptions to
be consistent with the low price forecast for purchased power and the gas prices stated
above.

RESPONSE: This run is not available, the MPSC Staff uses Realtime and maybe able to
make a run for these assumptions.

NYMEX
Henry Hub

Month Price

Jan $2.90
Feb 2.90
Mar 2.85
Apr 2.75
May 2.80
Jun 2.80
Jul 2.90
Aug 2-90
Sep 2-90
Oct 2.90
Nov 3.t0
Dec 125



11-05-0.1

	

08 :09am

	

From-BA! ST . LOUIS-

	

314-275-7036

TrrZLICORP UNITED ITC .
ER-2001-672
Data Itequest

OP
Sedalia Industrial Energy Users Association

to
Utilicorp United

Oct 'r 5 . 2001

StemNo . _

	

Deseribtioa

T-057 P .006A09 F-273

as .

	

Please provide the same information requested in the
immediately preceding question, except utilize a natu-
ral gas price that is $1 per million Btu higher .

Vie attached or above infarmatioc p.ZGVided to the requesting party ar pasties, in respoaaa to th4a
data eII LaZaaMrim request is aeayrate and ccvp1e;e and =Mtain3 Lo vat=Yal mi.e=egseaenGstieos
or anieei.-s, based upon pZe3ent facts to roe best of the Yaovledge, iafornwtion or belie- of t2%c
smdeai.~ad_

	

The ttid*zsi9nad agcaao to impiediatclY infnam the requesting parry or par~i.ea if
during the pmdemay of this cans any vntter! are dfatoverid which mould materially af~taet c2he
accuracy ar cowpl~ of the attached iafoemtion and agrees to regard thin as a continuing
data requeaz.
Ts, usea ia.this vogm h the eats ftdotnC=t" 4-tees pab"eneis+a to ar. ro~v . ~%C=x paper&.
Letters, e.aaoranda . notes. r-^a^'^ =alyaea . ecmpager &naly~, toot results . &tnt4es e= data
reearplagg, CranBaiptioms an0prSzter . typed or ,mtten Metlale of every kind is your
possesaton . tuatody or ecoatrol Cr Within yoilr 1maYleaso .

	

She ptoaotm ^y"W er °your^ refers ec
the party t0 whoa thia requaet is

	

.-.a-xvx pad caned above and i^^lad® its cmpioyeea . oonrsae-
te¢a. agency or oeberr employed by as srtiog is its behalf_

Signed :

" Dgtc :

EXHIBIT
Page-Lot S



11-05-01

	

08 :09am

	

from-BAI ST . LOUIS ._

DATE OF REQUEST:

	

October 5, 2001

DATE RECEIVED :

	

October 8, 2001

DATE DUE:

	

October 28, 2001

REQUESTOR:

	

Stu Conrad

QUESTION:

RESPONSE: See DR 85

ATTACHMENTS: None

ANSWERED BY: Gary Clemens

UTILICORP UNITED
CASE NO. ER-01-672

DATA REQUEST NO. SIE-86

314-275-7036

	

T-057 PA07/009 F-273

Please provide the same information requested in the immediately preceding question,
except utilize a natural gas price that is 51 per million BTU higher .

EXHIBIT `_

Page-S of



ATTORNEYS AND COUxSELORS AT LAW

1209 PIN=Ow8I1 OBOE CENTER

	

ERP\rr&w rINWEOAN, P.C.
3100 BROADWAY

	

STUART W. CONRAD
EANBAS CITY, MISSOURI 6411l

	

C. 1mw~ PETERSON'

flf 181 753-1122
~GOPIER 4816) 76e1O373

Internet : stucou®fcptaw .com

	

Writer's 24-Hour Number :
(888)266-7934

VIA FACSIMILE

Dear Jim :

November 6, 2001

Mr . James C . Swearengen
Brydon, Swearengen & England, P .C .
312 East Capitol Avenue
Jefferson City, MO 65101

Re : UtiliCorp United/MoPub
PSC Case No . ER-2001-672

EXHIBIT
Page_..L_of

'~ADSTF
8A.r9AB AAD MAHBwC8U~

This "golden rule" letter concerns our data requests 85 and
86 . Conies are attached .

These were sent on October 5 and no objection was made to
either data request . However, the only response is shown on the
attached which amounts to a refusal to _provide the information
requested .

We do not have the software which, - understand, -_s claimed
to be "proprietary ." Thus, running the model with other values
seems the only way to develcp the data on the fuel issue at the
price levels we believe are reasonable and consistent with our
view of the case . The bulk of this case is about fuel . MoPub
utilized the model in developing its case . Given the dependence
on computer models that is so frequently a part of this case, it
is not reasonable to deny other parties both access to the model
while refusing to .employ the model to run the values that we
request .

FLNNEGAN, COIVRAD & PETERSON,,LL.C .

I will have to file a motion to compel joined with a motion
to shorten response time unless we either have the data requested



SWC :s
Enclosures

FINNEGAN, CONRAD & PETERSON, L.C.

Mr . James C . Swearengen
November 6, 2001
Page 2

or the software is made available to us so that we can make the
runs . Either must be prompt .

Sincerely yours,

EXHIBIT

Page P- of


