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BEFORE THE PUBLI C SERVI CE COW SSI ON
OF THE STATE OF M SSOURI
In the Matter of the )
| nvestigation of Aristotle )
Uni fied Communi cations, LLC )
) Case No. TO 2023-0436
Rel ated to the Connect Anerican )
Fund Phase |1 Auction )
)
TRANSCRI PT OF PROCEEDI NGS
12-12-2023
EVI DENTI ARY HEARI NG
VOLUME | |
On Decenber 12, 2023 the above cause cane on for
hearing before the HONORABLE RON PRIDGA N, Regul atory Law
Judge, and the Public Service Conm ssion of the state of
M ssouri .
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EVI DENTI ARY HEARI NG
VOLUME 2

THE COURT: Good norning. This is an evidentiary
hearing in the matter of the investigation of Aristotle Unified
Communi cations, LLC, related to the Connect America Fund phase
|1 Auction.

| am Ron Pridgin. | amthe Regulatory Law Judge

assigned to preside over this hearing that is being held
Decenber 12, 2023, at the Governnent Office Building in
Jefferson Gty, Mssouri. The timeis 9:00 aam | would
like to get entries of appearance from counsel beginning
with staff, please.

MS. SCURLOCK: \Whitney Scurlock on behal f of the
Staff of the Mssouri Public Service Conm ssion.

THE COURT: Ms. Scurlock, thank you. On behalf of
Aristotle Unified Comunications, please.

MR HEINZ: Thank you, Judge. Appearing for
Aristotle, Carl Lumey of the Curtis, Heinz, Garrett & O Keefe
law firm

THE COURT: M. Lum ey, thank you. | don't believe |
see any ot her counsel in the roomfor any other parties, but
| et me doubl e check.

Anyone el se wishing to enter an appearance?

Al right. Hearing none, we'd normally begin with

opening statenments and | would like to begin with Staff.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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|s there anything el se fromcounsel or fromthe bench

before we proceed to opening statements?

MR LUMLEY: No, Your Honor.

M5. SCURLOCK: No, Your Honor.

THE COURT: Ms. Scurlock, when you're ready.

[ OPENI NG STATEMENT. ]

M5. SCURLOCK: May | please the conm ssion? This may
be the first time this particular issue has come before this
comm ssion and certainly it is a bit unusual. Aristotle has
tried to boil this case down to only a question of whether or
not it is appropriate for this conmssion to certify Aristotle
under provision 54.314. It has also tried to justify the fact
that it has not nade any contributions to Mssouri G tizens by
saying that it was not awarded a | arge enough service area.
However, the fact is that Aristotle was awarded this service
area in 2018 and starting in July of 2019, began receiving
instal I ments of that federal funding. |t has received over
$1.3 mllion today. |If Aristotle knew that it could not
provide service to the 788 locations it was awarded, then it
shoul d have taken action to transfer it's obligations
I medi ately. Instead we are now here in 2023 and Aristotle
still has not successfully transferred its interests.

The Connect Anerica Fund Phase |l Auction was

I ntended to award federal funding to conpanies that coul d

provide internet service to high-cost areas of the US.
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Hi gh-cost areas are those for which it is nore expensive

to build out broadband service when conpared with the
average cost in unserved areas. It was a reverse auction
whi ch neans that | ower bids were considered preferable to
provi de the requested broadband services. There were also
tiers of service that were weighted along with the bids to
determ ne the winners. Utimtely 103 bidders won $1.49
billion to be paid out over the course of 10 years to
provi de fixed broadband and voi ce services to over 700, 000
| ocations in 45 states. Wnning bidders are required to
hit benchmarks over the course of six years in order to
continue receiving their funding.

By the end of this year, Aristotle is required to be
able to provide service to 60 percent or nore of its
service areas. Aristotle reported to the Universal
Service Adm nistrative Corporation that oversees the
funding that it hit the Decenber 31, 2022, benchmark to
provi de service to 40 percent of its service area. It
reported that it hit that benchmark on Decenber 31, 2022.
Staff saw no evidence of the service prior to Aristotle's
report and the conpany did not update its website to say
that it was able to provide service until this sumrer of
2023. In fact, from Staff's investigation it is |earned
that Aristotle's ability to provide service has no

association with Aristotle at all, but rather cones from
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the use of existing service that's provided by two ot her

conpanies. |f these other conpanies can provi de service
to the areas, then what good is the $1.3 mllion that was
given to Aristotle already?

The conpany has openly admtted that it is not
serving broadband to a single M ssouri custoner, nor has
It installed a single piece of equipnment in the state of
Mssouri. Additionally, Aristotle is not advertising to
M ssouri's custonmers using any nmethod other than relying
on customers in other states to tell Mssouri citizens
about their services. But Aristotle did not provide
evidence that is even facilitating what it calls this
wor d- of - nout h advertisi ng net hod.

Federal provision 54.314 asks State Conm ssions to
attest to the Federal Communi cations Conmm ssion that
eligible telecommunication's carriers used all federal
funding provided to themfor the current year, and wl|l
use the funding for the next year for the provision,
mai nt enance, and upgrading of facilities and services for
whi ch the support is intended only.

Qur own Court of Appeals in 2009 quoted a 10th
Circuit case stating that the state nust certify that a
carrier is using the funding appropriately. Staff has
been formally investigating the conpany through this

docket since June and was observing the conpanies reports

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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regarding its CAF Il benchrmarks prior to that. Staff

cannot in good faith recomend recertification of
Aristotle to receive federal funding when Aristotle has
been unable to prove that the citizens of Mssouri are
recei ving any benefits fromthese funds.

| imagine that today Aristotle will tell you that
M ssouri is mssing out on funding if the conpany is not
recertified. It may also tell you that the funding wll
be transferred to another conpany for use in Mssouri.
Aristotle's funding will not be withheld until the new
year. That nmeans that at any point in this year of 2023,
Aristotle could have transferred its interests while it
was still receiving its funding. However, it has not. |If
the comm ssion recertifies Aristotle, Staff has no
reassurance that Aristotle will successfully transfer its
interests or that the noney will be used in any matter
that benefits the state of Mssouri. None of the
equi pnent that Aristotle reports to have purchased is
| ocated in our state presently, and no construction work
has been reported to be started by Aristotle today.

Pl ease consider what Staff has reported to you up to
this point and do not hand waive this noney based on enpty
prom ses. | encourage you to ask our w tness, John Van
Eschen, about his investigation and his site visits to the

service areas that Aristotle has reported. Thank you.
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THE COURT: Ms. Scurlock, thank you. Let me se
we have any bench questions.
Commi ssi oner Col eman, any questions for Staff
counsel ?

M5. COLEMAN: No questions. Thank you, Judge.

questions?

MR HOLSMAN. (No response.)

THE COURT: Hearing none --

MR HOLSMAN: No questions, Judge. |'msorry.

THE COURT: |'msorry, conm ssioner, thank you.
Conmi ssi oner Hahn.

M5. HAHN. No questions.

THE COURT: Al right. Thank you.

when you' re ready.
MR LUMLEY: Good norning. Again, Carl Luniey
representing Aristotle this norning. 1've enjoyed |isten
your PSE history noments during your agenda neetings and

hearing about colleagues of mne, Bill Steinmeyer, JimFi

been a pleasure in ny career, and it got me thinking. It
me thinking all the way back to when | started in 1985.
first day of practice | was hel ping ny partner Lee Curtis

represent MCl in the days of trying to create tel ephone

Page 11
e if

THE COURT: Thank you. Conmi ssioner Hol sman, any

Ms. Scurlock, thank you so nuch. M. Lum ey, opening

ing to

sher,

and others. And practicing before the comm ssion has al ways

got
On ny
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conpetition for the first tine. And this is the first tine |

can think of in all the cases |'ve handl ed where the conm ssion
made an adverse decision against a utility before hearing from
the utility. And you know, one of the advantages of due
process i s decisions can be fully inforned because you've heard
fromall sides. But the commssion is hearing fromthe conpany
now and the evidence will show that the conm ssion shoul d
change course and certify Aristotle to receive these funds.
Wth |ate certification, funding has been lost. It's
a prorata loss. Once you're late fromthe -- it's an
Cct ober 1st deadline. There's a grace period to Cctober
5th, but once you mss the grace period, then the funds
are lost. But if we get certification as soon as
possible, there still will be funds for 2024. By now it
means that over $50,000 have been | ost, but we can
mnimze this commssion. As the comm ssion stated inits
order of designating Aristotle as an ETC, the CAF |
programis part of the FCC s reformed and noderni zation of
its Universal Service Fund Support prograns designed to
accel erate the expansion of broadband service to rural
areas. The evidence will show that Aristotle was awarded
the CAF Il support funds for Howell, Ozark, and O egon
Counties in Mssouri along the Mssouri-Arkansas border.
Aristotle's CEQO Elizabeth Bow es, has submtted

prefiled direct testinmony and will be here today to

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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testify further. She's been involved in

t el ecommuni cations with Aristotle and its former parent
conpany since 2000, she's been a licensed attorney since
1993, she was first in her class in [ aw school, she's a
law clerk for the Grcuit Court of Appeals, and worked in
private practice at a firmin D.C. -- a tel ecomunications
law firmprior to becom ng involved with Aristotle.
El i zabet h denponstrates that Aristotle has spent M ssour
CAF || support funds properly, and has in fact -- and w |
spend its own funds on top of those funds. She'll provide
further testinony on that point today.

So it's not just even the matter of these support
funds. They don't -- they don't track with your
m | estones. The conpani es are always going to be behi nd,
and they will never actually catch up. Conpanies have to
spend nore than the supported funds. But it's the use of
t he support funds that is the only issue in front of the
conmi ssion today for certification under rule 54.314.
Staff confirmed this recommendation report, and indeed the
Issues list confirns this as well. Elizabeth testifies
that Aristotle has been recertified in its other states of
operation: Illinois, Arkansas, klahoma, and M ssissippi,
4-20-24. Staff asserts that Aristotle is just collecting
t hese funds and sitting on them That's not correct and

t he evidence shows just the opposite is true and that

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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Aristotle should be certified to continue to receive

support -- support funds. Staff raises concerns about the

CAF Il mlestones, but the evidence will show that

Aristotle is meeting the mlestones and further that FCC

and USAC are in charge of the mlestones. And under the

FCC s rules if a conpany isn't mssing the mlestones,

they don't forfeit support funds. The FCC can withhold

portions of the support funds, not even 100 percent. They

wi thhol d portions of it and then restore those funds when

the conpany rights course and neets mlestones. So even

In a situation where a conpany is behind -- we assune that

Is not the situation for Aristotle, but if it were, the

funds would still ultimately be received once the conmpany

caught back up. So it's -- the punitive action is the

| ack of certification and permanent |oss of support

f undi ng.

Staff asked USAC to audit Aristotle and that audit is
underway. And Aristotle doesn't expect any issues, but again
i f there were, USAC has plenty of authority to reclaimfunds or
do whatever it thinks is appropriate. [It's again not an issue
in front of this commssion and certainly not an issue in the
case today.
That evidence w |l show that because Aristotle won a

very small set of census blocks, it determned that it woul d be

nmore advant ageous for M ssourians and nore efficient for
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anot her conpany with |arger award to ultimately take over these

areas, and that process has dragged on nuch |onger than
Aristotle anticipated but it has changed its course to not
wasteful |y spend these support funds. You don't build a tower
that the other company isn't going to need. | mean these
towers are expensive. Evidence will showit's $300,000 in
today's noney. You don't just spend that out of these support
funds and then have a tower go to waste. So it tried to
reposition its strategy so that when the transfer goes through,
the noney is continued to be spent in an appropriate way. And
one inpact of this delay has been on marketing and you'll hear
that Aristotle has been changing its marketing as it founds to
drag on. But again, that's not an issue in front of the
conm ssi on today.

Aristotle still plans to submt this transfer request
as to do so in cooperation with the transferee, and expects to
do that. And once that application is filed, you'll hear that
it's standard practice for there to be an operating agreenent
so while that application is pending, the transferee can be
conducting the business. Aristotle would receive the support
funds to be able to transfer themto the operating conpany
while we're waiting for FCC support. And in general they
approve these transfers -- of course you can never guarantee
anything. But even if these support funds resune during

transfer, which is absolutely uncertain, we still have these
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| oss of funds until certification occurs. And then the only

| oser ultimately inthat is -- is the residents of these rural
counties. And if the transfer weren't approved, which again we
don't expect, but if it weren't, Aristotle would never recover
these lost funds either. And it creates a question that
dependent on how nmuch has been | ost on whether they could even
go forward. | mean it's just day by day you're |osing noney,
you're losing the ability to serve another custonmer, and that's
t he concern.

So to best preserve these resources for the fol ks of
t hese counties, Oregon, Howell -- those are -- we're asking
that the conm ssion recertify Aristotle as soon as possible.
Thank you.

THE COURT: M. Lumey, thank you. If you could hold
just in case we have bench questions.

Commi ssi oner Col eman, any questions for conpany

counsel ?

M5. COLEMAN: No questions, Judge. Thank you

THE COURT: Conmi ssioner Hol sman, any questions?

MR HOLSMAN: No questions, Judge. Thank you

THE COURT: Thank you. Conmi ssioner Hahn.

M5. HAHN. (Nonverbal response.)

THE COURT: No questions. Al right. Thank you,
t hank you. Just one quick note before we nove onto evidence.

| just want to remnd everyone, | believe Ms. Bow es attached
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the confidential Exhibit to her testinony. And so because we

have people listening not just in the roombut online, if you
want to discuss the contents of that confidential Exhibit,
pl ease give me a heads up so we can nmake sure we're out of the
hearing of the canera properly.
So anything el se before we proceed to evidence?
MR LUMLEY: No, Your Honor.
M5. SCURLOCK: No, Your Honor.
THE COURT: Ms. Scurlock, when you're ready.
M5. SCURLOCK: Staff would call its wtness John Van
Eschen to the stand.
THE COURT: M. Van Eschen, if you'll cone forward to
be sworn please, sir.
[Wtness sworn in.]
[Direct exam nation. ]
MS. SCURLOCK:
Q Wul d you pl ease state and spell your nane for the
court reporter?
A John Van Eschen, J-O-H N Last name V-A-N space
E-S-CGHEN
Q And M. Van Eschen, by whom are you enployed and in
what capacity?

A "' m enpl oyed by the Mssouri Public Service
Comm ssion. |'mthe manager of the tel ecommunications
depart ment .
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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Q And are you the sane John Van Eschen who prepared or

cause to be prepared direct testinony in this case in
contribute to the Staff report that was filed in this case?

A Yes.

Q And t hose have been narked as Exhibit No. 100 by
Staff if that's okay.

THE COURT: Thank you
BY M5. SCURLOCK:

Q Do you have any changes or corrections to make to
that testinony today?

A | do not.

Q And is it true and correct to the best of your
know edge and belief?

A Yes.

Q If | were to ask you the same questions that are
contained in your testinmony, would your answers be
substantially the same?

M5. SCURLOCK: At this tine Staff offers Exhibit 100
which is the direct testinmony John Van Eschen both public and
confidential into the record.

THE COURT: Any objections?

MR. LUMLEY: No objection.

THE COURT: Al right. Exhibit 100 is admtted.

[Exhibit 100 admtted into evidence.]

THE COURT: Ms. Scurl ock, when you're ready.
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M5. SCURLOCK: | tender this witness for cross.
Thank you.
THE COURT: Thank you. M. Lunmley, any questions?
MR LUMLEY: | have no questions.
THE COURT: Al right. Thank you. Let ne see if we
have any bench questi ons.
Commi ssi oner Col eman, any questions for M. Van

Eschen?

M5. COLEMAN: No questions, Judge.

THE COURT: Thank you. Conmi ssioner Hol sman.

MR HOLSMAN: No questions, Judge.

THE COURT: Thank you. Conmi ssioner Hahn.

M5. HAHN. Thank you. | have questions. Thank you,
Judge.
[ Bench questions. ]
BY MR, HOLSMAN:

Q Good norning, M. Van Eschen.

A Good nor ni ng.

Q | do just have a few questions to help me better
understand sone of the testinony and exhibits that have been
filed. So in reading the Staff report, | think it's Exhibit C
It says at a particular point that Staff asked for a copy of
the signed agreenent, the transfer agreenent with the conpany,
and the conpany obliged but provided a copy solely signed by

Aristotle. And so | did review that an executed transfer
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agreenment and it does seemto have both the -- both conpanies’

signatures on it. Can you speak to that? Because if |I'm
reviewi ng the correct document, I'mtrying to figure out --

A In terns of transferring the obligations from
Aristotle to this other conpany.

Q Yes.

A Yeah. | haven't seen anything substantial that woul d
indicate that. This -- this is sonething that Aristotle and
t he ot her conmpany woul d need to file with the FCC, and the FCC
woul d have a process in which to entertain that -- that
petition for a Section 214 transfer

Q Ckay. M. Van Eschen, on the Connect Anerica Funds
can you speak to if Aristotle does not receive the funds and
they're retained within the FCC, what happens to those funds?

A By not certifying Aristotle, their CAF Il funding
wi || cease January 1st. And | have tried to get sone
clarification fromny contacts at the FCCin regards to what
m ght happen with that funding should Aristotle be successful
in a Section 214 transfer, and | was unable to get a clear
conci se answer fromthe FCC.

Q Even if the transfer agreement is not executed and
the funds remain within the FCC, how are Connect Anerica Funds
either retained wthin the FCC or redistributed?

A | can't attest to what happens with the funds. The

funding to Aristotle would cease January 1st until this
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comm ssion woul d decide to recertify Aristotle.

Q Ckay. M understanding was that if funds were
recouped or not -- not distributed by the FCCin the Connect
Anerica Fund auction, if they retained -- were remaining wthin
that -- that fund, they would be used the same way in the sane
reverse auction process so that they may actually cone to the
state, those funds, through another reverse auction process, or
they coul d go anywhere else in the United States.

A They -- they may. It's -- it's unclear to ne.

It's -- the situation that we're in is sonmewhat unusual and FCC
staff admts it's unusual, but they understand the situation.

Q Ckay. And if transfer agreenent is not approved by
the FCC, who has the burden of recouping the funds that have
been expended or how does that process work?

A | think Aristotle would -- is -- is telling this
comm ssion that it plans to neet the mlestones on its own.

And | think at this point Aristotle would need to convince the
conmi ssion that they are serious, they have definitive plans,
that -- on how they would use the fundings so that it would
benefit the consunmers at these 788 targeted | ocations.

Q Ckay. M understanding is that Aristotle is
currently being audited and the -- the results of that audit
are not yet conplete. Can you speak to that or give nme any
tineline for when you think that audit nay be conpl ete?

A | do not. You know, when we were investigating the
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conpany and | had conmuni cated with the FCC about the conpany

and asked for advice, they were the ones that suggested the
USAC audit and | reached out to USAC. They started the audit
| medi ately and USAC has not kept me in the loop in terms of
the status of their audit and what they're exactly | ooking at,
when they intend to conplete the audit. | do not know.
Aristotle to their credit has provided responses that they have
given to USAC. Sone of those responses have generated concerns
for me sinply because it suggests the conpany is advertising in
M ssouri, it's suggesting that perhaps the conmpany is
installing facilities in Mssouri and none of that is true.
But I'm-- 1 -- 1 -- 1 don't know what pronpted the pictures,
the information that Aristotle provided. So | don't know. Al
| see is how Aristotle has provided information to USAC

Q Ckay. The next one you may not know but ['mgoing to
ask it anyway. Has Aristotle filed a transfer agreement with
the FCC for approval to your know edge?

A Not to ny know edge.

Q Ckay. If they did, what's the tineline for that
approval process?

A | don't know. | think it depends on the situation.
| think in terns of these sort of transfers, it's smoother if
t he conpany acquiring the broadband obligations is already an
established ETC, and that appears to be the situation here if

they intend to pursue the Section 214 transfer.
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M5. HAHN. |'mgoing to ask the Judge a question.

The agreenent that's filed on the nutual confidentiality
agreenent, can we discuss that?

THE COURT: Is this from M. Bow es testinmony? To be
safe -- | think we can, but to be safe let nme double check with
counsel for Aristotle.

M. Lunley, could you approach? | want you to | ook

at this docunment. | don't think it's confidential, but I

just want to verify. Thank you.

[ Bench conference. ]
MR LUMLEY: Let ne just confer for second.
[ End of bench conference.]

MR LUMLEY: Judge, as long as the nane of the party
s not discussed. The nane would be confidential, but the
terns woul d not be.

THE COURT: M. Lum ey, thank you. Conm ssioner,
when you' re ready.

BY M5. HAHN:

Q M. Van Eschen, | am|looking at a docunent where
Aristotle is engaged in a nmutual confidentiality agreement with
another internet service provider or ETC. And were you aware
of that confidentiality agreenent?

A "' mnot exactly sure the purpose of that agreenent.

Q Ckay. |'mwondering if this nutual confidentiality

agreenment proceeds a transfer agreement. Do you have any
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know edge of the --

A | do not.

M5. HAHN. Ckay. Thank you

THE COURT: Conm ssioner, thank you. Let me see if
we have any questions based on bench questions.

M. Lum ey, any cross based on those bench questions?

MR, LUMLEY: No, sir.

THE COURT: Al right. Thank you. Let ne see if we
have any further bench questions.

Conm ssi oner Col eman.

M5. COLEMAN:  No, Judge.

THE COURT: Thank you, conmi ssioner. Conmi ssioner
Hol sman.

MR, HOLSMAN:  No. Thank you, Judge.

THE COURT: Thank you. Conm ssioner Hahn, any
further questions?

M5. HAHN: (Nonverbal response.)

THE COURT: Any redirect, M. Scurlock?

MS. SCURLOCK: No questions. Thank you, Judge.

THE COURT: Al right. Thank you. My this wtness
be excused?

M5. SCURLOCK:  Yes.

THE COURT: Al right. M. Van Eschen, thank you
very much. You may step down.

Ms. Scurl ock, any further evidence?
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M5. SCURLOCK: None from Staff. Thank you.

THE COURT: Al right. Thank you

M. Luml ey, any evidence?

MR LUMLEY: Yes, Judge. And prelimnary question,
what Exhibit No. would you want to assign to our exhibits? Do
you want to start at 200 or --

THE COURT: | think so.

MR LUMLEY: Ckay.

THE COURT: Thank you, M. Lum ey.

MR. LUMLEY: And then for the confidential portion,
just call that 200HC or C --

THE COURT: HC will be fine. Thank you.

MR LUMLEY: kay. Thank you, Judge. And then cal
El i zabeth Bow es to the stand.

THE COURT: Elizabeth Bowles, if you'll come forward
to be sworn please.

[ Wtness sworn in.]

THE COURT: Thank you very much. You may have a
seat .

M. Lunley, when you're ready.

MR. LUMLEY: Thank you, Judge.

[Direct exam nation.]
BY MR LUMEY:
Q Can you state your nane, please?

A El i zabeth Bow es B-O-WL-E-S.
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And by whom are you enpl oyed?

Aristotle Unified Conmunications.

And in what capacity?

> O > O

" mthe CEQ

Q Did you submt prefiled direct testinony on behalf of
Aristotle in this case?

A | did.

Q And you just heard me discussing that with the Judge.
Those exhi bits woul d be marked Exhibit 200 and then the
confidential would be Exhibit 200HC. |Is that -- do you
understand we're tal king about the same thing?

A Yes.

Q And do you have that testinony in front of you?

A. Yes, | do.

Q Do you have any corrections to your prefiled
testinony?

A | don't have any corrections, but | realized that in
my biol left off that | had been appointed by Chairman Pai to
serve as the chair of the Broadband Depl oyment Advisory
Commttee for the FCC in 2017, and | held that position for
four years. That's an advisory body that was tasked with
maki ng policy reconmendations to the FCC for elimnating the
digital divide. | left that out of my resune.

Q If | ask you the questions set forth in your prefiled

direct testimony, would your answers be the sane today?
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A They woul d be.

Q And just to provide a heads up to the comm ssion, do
you anticipate Aristotle wll be submtting a nanme change to
the comm ssion in the near future?

A. Yes. W have converted froman LLCto a C
corporation. So we will be changing our name fromAristotle

Uni fi ed Comunications, LLCto Aristotle Unified Conmunications

I nc.
Q Does that have anything to do with the issues in this
case?
A No.
MR, HEINZ: | nove for the adm ssions of 200 and
200HC.

THE COURT:  Any objections?
M5. SCURLOCK:  None, Your Honor.
THE COURT: In hearing no objections, Exhibits 200
and 200HC are adm tted.
[ Exhibits 200 and 200HC admitted into evidence.]
MR LUMLEY: Thank you.
BY MR. LUMLEY:
Q And Elizabeth, do you have M. John Van Ezchen's

prefiled direct testimony --

A | do.
Q -- available to you?
A Yes.
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Q And have you read that prior to today?
A | have.
Q 'l ask you to turn to page 2. On page 2, M. Van

Eschen states that Staff's position is that Aristotle is not
using CAF Il funds -- or CAF Il funds as intended. Has
Aristotle used any CAF Il funds for inproper purposes?

A W have not.

Q And are you relying solely on your own judgnent in
that regard or on other resources?

A No. W have FCC counsel and we confirmed with him
that how we were using the funds qualifies. W also have a
slide debt from FCC counsel for regulatory conpliance that
outlines proper use and inproper use of funds and we have used
funds only for proper purposes.

Q "1l refer you to confidential Schedule 5 of your
t esti nony.

A Yes.

Q What is that schedul e?

A That is a breakdown of where we have spent the
M ssouri CAF Il funds as of 10-31-2023.

Q And does it identify categories of expenditures?

A It does, yes.
Q Are the names of categories confidential?
A No, not the nanes.
Q So can you identify what the categories are?
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A Sure. Long-Form Application for the state of

M ssouri, which is engineering and prepping data application
for the FCC, the application to become an ETC in M ssouri when
we first did that, ongoing conpliance in Mssouri, the M ssour
stand-by letter of credit fees and then network depl oynent.

Q And network depl oyment consisted of what
subcat egori es?

A Di stribution equi pment, backhaul equipnent, customer
prem ses equi pnment, routers, cabinet and ground equi pnent, and
steel for tower construction.

Q And al so | abor

A. Yes, | abor.

Q At the bottomof the first page, Schedule 5, what are
the headings of the last three lines there?

A Total spent, total Mssouri CAF Il funds received,
and net Mssouri CAF Il funds remaining deficit.

Q Is the net a positive or negative nunber?

A It's a negative number.

Q And what does it mean that it's a negative nunber?

A It neans that we've spent nore funds than we've
received.

Q And as of what date?

A This woul d be 10/ 31.

Q O this year.
A

O this year, sorry.
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Q And what's shown on the second page of Schedul e 5?

A Anti ci pated expenditures through the end of the year.
Q And does that have a net figure as well?

A Yes. It is a negative nunber as well.

Q Is it -- is the negative net as of Decenber 31st

| arger or smaller than the negative net as of Cctober 31st?

A It's substantially higher

Q Your testinony was filed on Novenber 17th and it's --

A Yes.

Q -- now December 12th. Are there projections on page
2 of Schedule 5 turning out to be accurate projections?

A They' re going to be very close. Qbviously these
projections did not take into account the cost of this
i nvestigation, or the cost of the USAC audit. But other than
t hat, yes.

Q As of today do you still expect that Aristotle wll
have spent nore than just the CAF Il funds it's received for
M ssouri as of the end of the year?

A Yes, absolutely.

Q And do you expect that negative nunber to be |arger
or smaller than what's shown as a projection on Schedul e 5?

A Probably | arger.

Q You explained in your direct testinony of page 6 that
because of conm ssion mssed the Cctober deadline to certify

Aristotle under rule 54.314 that the support funds coul d be
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paid in 2024 are being reduced as each day passes --

A Yes.

Q -- and you testified that the nmonthly installnents of
t he CAF funds have been 25,000. So how nuch has been | ost --

A So --

Q -- as of right now --

A Wl |, rough numbers was 50,000 at the end of Novenber
and it's $833 a day going forward.

Q And does that $833 translate to reality in the field?

A Yeah. To put it another way it costs roughly $800 to
install a customer. So every $833 lost is the equival ent of
| osi ng one custoner installation a day.

Q And can these |ost funds be recovered to the best of
your know edge?

A. Not that | am aware of, no.

Q You were in the hearing roomwhile M. Van Eschen was
testifying. Correct?

A Yes.

Q And you heard Conm ssioner Hahn's questions about
what happens to these funds.

A Yup.

Q Do you have know edge about what happens to these
funds?

A | do actually. So when funds are taken by the FCC

for whatever reason either through conpany default or because
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of this where there's a delay in certification of a conpany,

those funds go back into the bucket and are redistributed in
what ever manner the FCC chooses at sonme |ater point. So they
may or may not as you pointed out come to the state of M ssouri
because it will go into whatever their next reverse auction is.
So the funds that are lost for the late certification are
effectively lost to the state.

Q Wth or without these lost funds wll Aristotle
and/or a transferee of Aristotle of these Mssouri census
bl ocks, and Howel I, Oregon and QOzark counties ever catch up so
that the support funds equal the anount spent?

A No. Even if 100 percent of the funds are received,
depl oyment is significantly nore expensive than the anount of
funds received through the CAF Il program The funds from CAF
Il are intended to serve as a subsidy of sort. They're not
actually a subsidy but they're intended to pay a portion of the
total deploynent, not the entire anount.

Q If the comm ssion does not pronmptly certify Aristotle
under Rule 54.314, and all the renmaining funds for 2024 and
presumabl y beyond are lost, how w Il that inpact the delivery
of broadband to the people of these counties?

A It would make it a lot nore expensive and nore
difficult to do. And | don't know if you've driven through the
counties, but they're extremely difficult denographically and

expensive to deploy. So loss of that funding would make it
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very difficult for a company to deploy broadband successfully

into those areas.

Q If Aristotle is successful in transferring the census
bl ocks to anot her provider and hopeful Iy funding resunes |ater
in 2024 or 2025, how woul d the loss of funds inpact the

provision of fixed warehouse broadband to the people in these

counties?
A | assune it would be the same thing for a new
provider. | nean if the provider took over, they're not going

to receive these lost funds either for the del ayed
certification. So they'd have to figure out whether they could
continue to nmeet all of the requirenents w thout the nmoney or
at least that portion of the noney.

Q On page 3 of his testinmony, M. Van Eschen states
that the conm ssion did not include Aristotle onits list of
certified compani es under Rule 54.314 for 2024.

A That's my understandi ng.

Q Have you | earned when the conm ssion nade t hat
deci si on?

A | believe they made it on Cctober 21st.

Q Cct ober or Septenber?

A Sept enber, excuse ne, wong nonth. Septenber 21st, |
didn't have nmy note in front of me. Yeah, Septenber 21st.

Q And was that before or after the due date for

Aristotle's response to Staff's negative recomendations?
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A Before. | think our response was due on Septenber
27th so about a week before.

Q Did Aristotle submt a tinely response to Staff's
recomrendations to your --

A W did.

Q -- under st andi ng?

A Yes.

Q Did you know if comm ssion -- if comm ssion had |eft

Aristotle off the list when the response was filed?

A W did not know that, no.
|'s that response Schedule 4 to to your testinony?
Yes, it is.

And it was sworn before a notary.

> O > O

It was.

Q VWhat's the subject of page 6 at the top of page 7 of
Schedul e 47?

A Mai ntai ning ETC status in Mssouri. That -- oh Staff
argunent that we did not adequately explain how our funding was
being used. |s that what you're asking?

Q Yes, thank you

A Sorry | forgot the wong header.

Q Have you watched the recording of the conm ssion's
Sept enber 21st agenda session?

A. Yes, | have since then

Q Was Aristotle nentioned by name?
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W& were not.
Was any conpany nentioned by nane?

Not that -- no.

o > O F

Was there any mention of any unnamed conpany being
| eft off the certification?

Yes.

What was the reason stated?

That the conpany had failed to file reports.

o > O F

Did Aristotle fail to file any required reports?

A No. And for that reason, we actually thought they
weren't talking about us.

Q On page 4 of his testimny, M. Van Eschen testifies
that Aristotle has not installed any equipment or facilities in
Mssouri. |s that correct?

A That is correct.

Q And why is that the case?

A We have not installed equi pment in Mssouri because
we are | ooking at doing a transfer and upon communication with
t hat conpany, we elected to reverse our deploynent. And we do
have equi pment for installation in Mssouri, however, we
el ected to use the subl ease spectrumoption primarily and wl|
be depl oyi ng equi pnrent when we have customers who are | ooking
to be install ed.

Q Do those changes prevent Aristotle fromproviding a

servi ce?
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A They do not.

Q How coul d Aristotle provide service?

A We are subl easing spectrumfromtwo separate
conmpani es and we are utilizing that data service to deliver a
fixed wireless broadband service at the hone. The custoners
are ours and | think we'll get into that a little bit |ater how
we're doing that. But the answer is that it is permssible to
utilize data services through their conpany so long as we are
providing the service to the home which we are doing.

Q On page 9, M. Van Eschen expresses the opinion that
Aristotle service arrangenents do not conply with FCC funding
requirenents. Do you agree with that ?

A. No. | do not.

Q Wiy not ?

A Because FCC funding requirements specifically allow a
conpany to utilize a blend of self-provided, self-funded, and
third-party or leased facilities.

Q He kept -- he caveats his opinion by indicating the
FCC is better suited to make that decision. Do you agree with
t hat ?

A Yes, absol utely.

Q Do you have any concern that the FCC woul dn't find
Aristotle service arrangenent to be conpliant?

A Not at all. It is conpliant.

Q On page 6, M. Van Eschen states that Aristotle plans
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to resell fixed wireless data service provided by others. |Is

t hat accurate?

A It's -- it is sort of accurate. W are not actually
reselling data services provided by another party. W are
utilizing (inaudible) third-party to provide data services
ourselves. So it's not technically a resale.

Q He al so testifies on page 6 that Aristotle would
install equipnent at custoner |ocations.

A Correct. The -- that equi pnent enables us to
I nterconnect with the spectrumthat we are using to deliver the
br oadband servi ce.

Q And that woul d be equi prent that Aristotle owns.

A Yes, equi pnent we own and install.

Q And then you'd use it in conjunction wth that
spectrum you were just speaking of.

A Yes.

Q Can you describe that equipnment?

A Yes, actually | can. So the spectrumthat we're
utilizing is an LTE spectrumin part and LTE can be used for
mobi lity which is how nost people are famliar with it. And
that you obviously connect with a cell phone. But we're
actually using it to deliver fixed wireless service, which the
conpany that we're borrow ng spectrumfrom or |easing spectrum
fromis US Cellular. They don't offer a fixed wreless service

in these areas. So what we use is -- it's about -- a piece of

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

. ) . . Page 38
equi pment it's about this big -- a foot and a half -- about a

foot and a half. And we actually have -- if you want to see
It, we have one over there -- and we attach that on a mount on
the roof or on a pole in their yard and so it enables us to
provi de broadband services of actually 66 nbps down w th using
the sane spectrumeven in areas where nmobility service would
not be avail able.

Q On page 5, M. Van Eschen discusses construction of

t owers.
A Yeah.
Q Did Aristotle initially plan to install towers?
A W did. Yes, actually.
Q And did those plans change?
A. They did change.
Q And why was that?

A They changed for a few reasons. One is that we are
| ooking to do a transfer, and di scussions about that transfer
actually began in late 2019, early 2020. So we've been having
di scussions with this conpany about transferring these bl ocks
now for several years. W are only half of that equation and
that conpany has other things that have taken their attention.
And so the delays were actually not on our part, but there's
been an agreenent that this transfer woul d be sonething that
the two conpanies would do at sone point. So we were very

aware that we wanted to be efficient with the noney and because
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this conpany does have deploynents in Howell County and it also

has depl oynents in other areas of Mssouri, we did not want to
duplicate where they were already putting noney by building a
$300, 000 tower. | mean one tower is 1/10 of the total anount
of nmoney we receive fromthe state so we want to be very
prudent about how this noney is spent for the best interest of
M ssouri consumers. And he didn't want sone of the towers
where we were putting themand he already had towers in some

| ocations where we were considering. So we took a step back
and | ooked at it. That's the first reason.

The second reason is that we did becone aware that we
could utilize existing 700 MHz spectrum because the equi pment
had changed between when we won the bid in 2018 and today to
make it possible for us to provide a fixed wreless service
over these LTE signals. And at the sane time, COVID happened
in the mddl e of receiving our noney in 2019 and 2022, causing
the cost of materials to go up because of the supply chain et
cetera, et cetera. And all of that caused the cost of a
tower -- and | know this is one of your questions later, [|'l
just go ahead and answer it. |t caused the cost of a tower to
go up fromas |ow as $50,000 to as high as 350 -- $300- to
$350, 000 for the exact same tower. So it became not the best
choice to deploy those towers until we were perfectly clear on
what was going to happen with the transfer, whether that was

goi ng to happen or not happen.
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Q Do you anticipate that Aristotle or a successor wll

need to install sonme towers eventually to serve --

A Yeah.

Q -- in these three counties?

A Absol utely. There's no way to serve all 788
| ocations without installing sonething.

Q Does it matter whether the towers are installed at
the beginning or the end of the --

A No.

Q -- mlestone schedul e?

A Not at all.

Q If -- if Aristotle lost all the funds for 2024, how
much woul d that be?

A.  $300, 000.

Q So the cost of a tower.

A Pretty much, yeah.

Q On page 7, M. Van Eschen describes successful tests
of Aristotle's service --

A Yes.

Q -- at three locations in Mssouri, one in each
county. Correct?

A Yes.

Q How di d those tests come about ?

A M. Van Eschen selected the |ocations. He infornmed

t hem when we woul d be going day. And actually the -- the
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i ndi vi dual who did the test with him Rick is here. And we --

we send up two staff nenbers, Rick and another technician met
M. Van Eschen in the field and went to the |ocations he had
sel ect ed.

Q And the tests were successful

A Al three of them were successful.

Q And what does successful mean in that context?

A It nmeans service was capable of delivering speeds of
25 Mops down, 3 Mops up fromthe router -- fromour router.

Q Has Aristotle conducted other tests in the CAF I
M ssouri census bl ocks?

A Yes. So we have. W have actually had field staff
in Mssouri over the last two -- two and a half weeks doing
network testing to determ ne where the holes in the netwrk are
and where we mght have to deploy additional facilities.

Q Page 9 -- no, 11, M. Van Eschen stats that Aristotle
at one point provided Staff with speed test from Arkansas --

A Yes.

Q How do you respond to that?

A. Vel |, we thought we had nade clear in our filing, but
maybe we didn't. Because we did not have M ssouri customers,
and because this was the sane equi pment that we intended to put
on towers in Mssouri, we provided the Arkansas test to
denmonstrate that the equi pment was capabl e of needing the

speeds we were supposed to neet. W certainly did not nean to
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create the inpression that those were sonehow connected to

Mssouri tests. It was literally just to show what the
equi pment coul d do.

Q Did you call out that they were Arkansas tests?

A. Yes, we did.

Q On page 8, M. Van Eschen testifies about a software
programthat eval uates service availability.

A Yup.

Q Can you provide sone nore detail about that?

A Sure. So the software programwe -- we put in the
tower height, the type of radio, the spectrumthat is being
distributed over, and it creates what's called a propagation
map. And the propagation map has nultiple colors going from
red, meaning really strong signal to purple, meaning no signal
at all. And we can put an address in this map and it |ocates
it wthin that propagation and it tells us pretty much down to
the rooftop | evel where we would need to put the antenna in
order to ensure that that customer can get a signal.

Q Has the Aristotle bought equipment to use in
M ssouri ?

A Yes, we have.

Q And is that expenditure shown on Schedule 5 that we
were tal king about earlier?

A.  Yes, yes.

Q On page 8, M. Van Eschen acknow edges that Aristotle
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has told Staff that the equiprment to be used in Mssouri is

being stored in Arkansas.
Yes.

Q He goes on to say that such equi pment can be used in
other states. |Is that accurate?

A No.

Q Wiy not ?

A Well, for two reasons. One, equipnment bought for
M ssouri wth CAF nmoney from M ssouri needs to be used in
M ssouri. And second, there are certain frequencies that we're
using and equi pnent that we're using in Mssouri that we're not
using in other states. So any equi pment that we use for the

fixed LTE in Mssouri can pretty much only be used in Mssouri.

And we don't -- we don't use that spectrumin Arkansas, and the
only Tarana equipment -- whichis a-- it's aradio
manufacturer is also in Mssouri. W don't have that depl oyed

in any of the other states that we serve right now.

Q Can you spell the name of that conpany?

A T-A-R-A-N-A.  Tarana, yes.

Q Are Howel |, Ozark and Oregon counties adjacent to
Arkansas?

A They are.

Q Where is Aristotle's nmain office?
A It"s in Little Rock downtown.
Q

Were is its warehouses?
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A In north Little Rock about 30 m nutes closer to
M ssouri .
Q I's the equi pnment bought for use in Mssouri just

| unped in with other equipment in storage?

A. No.

Q How is it segregated?

A We have -- we have a pretty robust inventory system
and we keep it segregated both froma software perspective and
on the shelf.

Q On page 7, M. Van Eschen says he does not know if
Aristotle can install equipnment at custoner premses in a

timely manner.

A W can.

Q Do you know whether Aristotle can do that?

A Yes, we can.

Q In Mssouri.

A Yes, in Mssouri. It -- can | address that a little
bit?

Q Yeabh.

A Yeah. So it takes three hours to get fromour office
in Little Rock -- our warehouse in Little Rock to Mssouri. So
in a day, an installer could go fromLittle Rock to M ssouri
and do the installation and technically come home that evening
I f necessary. But in addition, the conpany that we're | ooking

at making the transfer to, we do have an agreement with them
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whereby they will install for us for a fee that we will -- that

Is to be negotiated. He -- essentially, the way this conpany
operates is like well, we'll do that for you, we'll let you
know | ater how much we' Il charge. So that's sonething that if
we needed it and we had enough installs to justify it. But
honestly right nowif we have three or four installs, we would
schedule themall within a couple of days and send sonebody up
fromLittle Rock and take care of it. W're obligated by the

FCCto install within ten days and we install generally within

five.
Q That's --
A - -
Q That's in all states.
A It's in every state, yeah

Q On page 12, M. Van Eschen says Aristotle has avoided
installing equi pment at customer premises. |s that accurate?
A No.
Q Is there any benefit to Aristotle to not install
equi pnent that it has the ordi nance warehouse reserve for
M ssouri use?
A None what soever.
Q M. Van Eschen goes on to describe a meeting he had

with the potential transferee of Aristotle's Mssouri census

bl ocks.
A Yes.
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Q It indicates that this conpany others have arranged

for transmtting signals for Aristotle custonmers. Is that
accurate?

A It's a very 10,000 foot statement of what's
happening. Wiat we're doing is they do have spectrumthat they
are subleasing us and they will enable us to interconnect.
However, we're providing the equi pnent and the custoner is
ours. So they are providing us band with pretty nuch the sane
way if we bought an -- a direct internet access circuit from
AT&T and ran it to a tower for internet so that we could
distribute that signal. That's effectively what we're doing.
W're using WSPER s band with -- I"msorry. That conpany's
band width to reach other areas.

Q On page 9, M. Van Eschen expresses concern about
| ack of witten agreenments between Aristotle and these other
conpanies. Is that concern well founded?

A No.

Q Wiy not ?

A Vell, we -- we do have a witten agreement with the
ot her conpany, we have the NDA, we al so have a one page -- |
guess a nenorandum of understandi ng woul d be the best way to
characterize it, which | believe that we did submt to Staff,
and we al so have an agreement with US Cellular so. And it's
al so not a concern because this other conpany and Aristotle

have been in comunication for years. W' ve known -- our
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conpani es have known each other since founding. Since 2010

we' ve been in business together and there is a |ot of nutual
trust between the two conpanies and so there is not really any
concern on our part that they will not follow through with what
they commt to, and nor is there any concern on their part that
we Wil follow through

Q On page 4, M. Van Eschen identifies the mlestones
that Aristotle is supposed to neet --

A Yes.

Q -- including 40 percent of targeted |ocations by
12-31-2022, and 60 percent of targeted |locations by the end of
this year.

A Yes.

Q Now what is a targeted |ocation?

A So | believe that he means the 788 locations that the
FCC gave Aristotle CAF Il noney to serve. The FCC doesn't use
the termtargeted locations, it just uses the termlocations
but I'massumng that's what he nmeans.

Q And is a location a specific custoner?

A It's not. It is either a residence or a business or
a -- what are they called? The hospital or a school, a
conmmuni ty.

Q -

A -- or aninstitution. So it's one of those thing.

And the obligation is the -- the FCC believes there are 788 and
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it's our obligation to tell the FCC which |ocations in those

census bl ocks we cover.

Q Did Aristotle nmeet its 2022 mi | estone?

A W did.

Q Do you believe Aristotle will meet its 2023
m | est one?

A W did.

Q VWhat are your current expectations about neeting
m | est ones beyond 2023?

A So we're alittle concerned about it, because w thout
CAF Il funding we're not -- it's going to be very difficult for
us to build. W're not really sure of the inpact on our
conmpany's obligation by not being certified by the state of
Mssouri. W don't know what inpact that has in terns of
whet her we are required to nmeet the next mlestone if we are
not receiving CAF Il funds because we are not any -- not
certified to do so in 2024.

And obviously the conversations with the other
conmpany are inpacted by this decision as well because the funds
that are lost are going to be lost to themor us regardl ess of
which of usis -- soIl'malittle concerned. | nean obviously
If we need to meet themfor the FCC, we will meet them But
not being an ETC in Mssouri is going to make that difficult.

Q Do these m | estones have anything to do with the

54.314 rule in Circuit Case due process?
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A | do not believe so, no.

Q If Aristotle were to miss a mlestone, would that

result in inmmediate termnation of the support --

A. No.
Q -- fundi ng?
A No, no.

Q On page 6, M. Van Eschen states that rule 47 CFR
54.320 woul d apply in that circunstance. Are you famliar wth
that rule?

A | am yeah.

Q Do you agree that that's the rule that would apply if
a mlestone were m ssed?

A Yes.

Q What's your understanding of what woul d happen if any
conpany mssed its mlestone? Wat -- what's the process?

A So if USAC determ nes that a conpany mssed its
m | estone, they' ||l determ ne by what percent the conpany m ssed
their mlestone. So it could be -- it does happen that a
company will certify -- you know, 50 percent of their |ocations
and the USAC will elimnate 20 percent of those just because
they don't feel that they' re actual l|ocations or for other
reasons. So it happens regularly that conpanies mss
m | estones for whatever reason. The USAC will determ ne at
t hat point whether they want to withhold a portion of funds and

how much is withheld or how nuch they can withhold tenporarily
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I s determ ned by what percentage the mlestone is mssed. So

If they -- they mss it by 10 percent, then there's a certain
percentage that can be withheld. The conpany is then given six
months to fix that problem and then if they don't fix it
within six nonths, then there are additional steps that the
USAC can take. But then after -- then they get another six
months to finish it. And if after a year they solve the
problem then the conpany gets not only reinstated to the ful
amount going forward, they get 100 percent of the funds that
have been wi thhel d goi ng backwards.

Q So unlike the loss of PSE certification under 54. 314,
funds withheld for delays and m | estones can be regai ned.

A. Yes. That's correct.

Q On page 5, M. Van Eschen testifies that the FCC sent
a letter to Aristotle regarding deploynents as of the end of
2021.
Yes.

Was there a 2021 m | estone?

> O >

No.

Q Has the FCC sent any subsequent such letters to
Aristotle?

A No.

Q M. Van Eschen goes on to testify that Aristotle's
2022 mlestone report states that services becane available to

all involved | ocations on the same date being Decenber 31
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2022. Did he interpret that report correctly?

A No, he didn't. But | -- | know why he interpreted it
that way, but it's an incorrect interpretation.

Q Wiy was the Decenber 31, 2022, date used?

A So it's not usually ny practice to blane things on
our own staff, however, the person who was obligated to
certify -- their job was to certify into the hub, did not
understand that she was supposed to put date-of-service and
i nstead put date-of-filing. And she did wait until the |ast
mnute to make the certification, and so she filed -- because
it was all waited until the l[ast mnute, she put in the date it
was due, December 31, 2022, as opposed to the date service was
avai | abl e.

Q Did you explain that to Staff over the course of this
proceedi ng?

A W tried to.

Q M. Van Eschen states that Aristotle was unable to
explain its progress and offering service to the locations. Do
you agree with that?

A | don't.

Q Wiy not ?

A Vell, we tried to explain it, but honestly | think
that Staff may have a m sunderstandi ng of how the CAF |
program wor ks versus the way other federal programs work. And

| know we'll get into this in a mnute, but | think that to
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some extent we were not able to explain it in a manner that

made sense based on Staff's understanding of the program

M. Van Eschen states that Aristotle's website failed

to indicate service was available in Mssouri until |ate

Decenber of 2023.

That is correct.

And is that accurate?

Yes, it is.

Wiy did Aristotle wait until then?

Vell, we were -- were -- in the last quarter of 2022,

the conpany -- the second conpany was noving forward and had

that they would be nmoving forward with the transfer

and that we would be relatively quickly. W were expecting

agreenents fromthemin Novenber of 2022. W did not receive

| did believe first of all, that the transfer woul d

take place relatively quickly. And second of all, that once

woul d be approved relatively quickly by the FCC. And

we were concerned that if we went to these people in M ssour

listen here's Aristotle, we're going to give you this

service. And then one nonth or two nonths | ater

we're |ike oh guess what, it's this other conpany. Now that
woul d create consumer confusion. And it was probably late
spring when we realized this isn't going to nove as quickly as
we thought. And so we decided that we needed to be nore

aggressive than actually trying to onboard custoners in
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M ssouri, not because we hadn't been aggressive, but because we

really didn't want to create consuner confusion.
Q On page 6, M. Van Eschen testifies that -- he

testifies about USAC audit of Aristotle.

A Yes.
Q Is it your understanding that such an audit is
under way?

A Ch it is underway.

Q And who is USAC?

A It's the Universal Services Admnistrative
Corporative. |It's a quasi-governnental quasi-private agency
that admnisters the location testing and funding for the FCC
for the CAF Il and other high cost prograns.

Q Has that audit comrenced?

Yes.
Has Aristotle cooperated?
Yes.

Has the audit been conpl eted?

> O > O F

No.

Q Has USAC provided Aristotle with any interim
I nformation about the status of the audit?

A No. In fact the -- the last round of information
they asked for was due yesterday. So we have not heard from
t hem si nce yesterday.

Q And it was submtted --
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A It was submtted, yes.

Q On page 7, M. Van Eschen testifies that Aristotle
does not have any fixed wrel ess broadband custoners in
Mssouri yet. |Is that accurate?

A. That is correct.

Q On page 11 he takes issue with Aristotle's |ack of
advertising and goes on page 12 to state, and | quote "It's
doubtful anyone in Howell, Oegon or Qzark county has even
heard of Aristotle.” Do you think that it's doubtful that
anyone has heard of Aristotle?

A No. | don't think it's doubtful that anyone has
heard of Aristotle.

Q Has Aristotle been contacted by people in these
counties?

A Yes, we have.

Q Were they in the awarded census bl ocks?

A No. They were not.

Q Have you been contacted by people in Mssouri outside
of those (inaudible)?

A Yes.

Q Does advertising have anything to do with 54.314
certification?

A | don't believe so, no.

Q Describe Aristotle's marketing efforts in Mssouri

A So we do a nunber of different things in marketing

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

) _ ) . Page 55
and it's the sane in every market. One of those things is the

website, one of those things is social nedia, one of those
things is Facebook Ads or other online ads, we use door hangers
and yard signs. One of -- one of the issues that we've run
intoin-- first of all, and network-w de, 72 percent of our

| eads cone fromword-of-mouth or social media. So that is
where a |ot of our efforts go pretty nmuch in every state we're
in. W did look at hanging door hangers in M ssouri, but
there's only 788 locations. They are behind | ocked gates,
they're half a mle fromthe driveway, they have beware of dog
signs, and | know that Rick Hlls and M. Van Eschen ran into a
resi dent who was very upset that we were running a test on her
property because she hadn't been told in advance. And so
because of how di sperse these 788 | ocations are and because of
how difficult it is to actually go up to the door, it's really
-- it wasn't -- it's not conducive environment for door hangers
specifically, and so we are going to send mailers to those 788
| ocations. And if we -- if -- depending on what happens in
this hearing, if we start serving areas |ike West Plains that
are not in those locations but that are generally in the
counties, then absolutely we'll use door hangers. But for the
census bl ocks that we're required to serve, the on-the-field
mar keting doesn't make a | ot of sense froma safety perspective
for our staff. That said, when we've been out testing, we have

a branded truck, we have -- the guys handed out cards to
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peopl e, they' ve had a nunber of conversations. So they

should -- | do believe there are people in those counties that
are aware of our existence.

Q On page 10, M. Van Eschen states that Aristotle is
just collecting and retaining CAF Il funds. |Is that true?

A No. That's not true.

Q And again that relates to your Schedule 5.

A Yes.

Q On page 13, M. Van Eschen testifies about
Aristotle's desire to transfer Mssouri census blocks to
anot her area.

A Yes.

Q Wiy does Aristotle want to do that?

A So we want 788 locations and the other carrier is a
very large service provider that covers a |ot of the state of
M ssouri including portions of Howell county. And when we
| ooked at the efficiency and the service |evel and what
consuners in Mssouri would be best served by, it nade sense to
bot h conpani es that that conpany take over our census bl ocks.
And | will say that the first expression of interest did cone
fromthat conpany to us, and we agreed with themthat that was
a nore effective way and a better way to better to serve
M ssouri consunmers would be to transfer themto a M ssour
conpany.

Q And has a transfer application been submtted to the
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FCC?

A No. The -- their FCC counsel recomended that we
start wth an operating agreenent, and that is what has been
underway since |ast year and we do have a draft of it now. And
t hen once the operating agreenment is in place, we will nove
onto the transfer agreenent.

Q Commi ssi oner Hahn had some questions about a
nondi scl osure agreement. Do you recall that?

A | do.

Q VWhat's the purpose of that nondiscl osure agreenent?

A To allow the conpanies to share what woul d ot herw se
be proprietary information between the two conpanies.

Q For what purpose?

A To assess the engineering and to ensure that one,
that the transfer made sense for the other conpany; two, that
while we were putting -- considering putting our |ocations
woul d work with where they're serving al ready and where they
wanted to put new | ocations so that we could align the
engi neering.

Q And have both conpani es executed that agreement --
signed that agreenent?

A Ch the nondi scl osure, yes.

Q You al so referred to a short nenorandum of
understanding. Correct?

A Yes.
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Q And what's the purpose of that document?

A It was just to menorialize that we were in
conversations about an operating agreenent and a possible
transfer and to put a stake in the ground that essentially said
that if needed, the other conpany woul d do installations for
Aristotle.

Q And has that been signed by both conpanies?

A. It has been.

Q Do you currently have an expectation as to when the
transfer application would be submtted to the FCC?

A The transfer application should be submtted probably
at the first of the year. And | think that part of the delay
on it already being done is this hearing. | think that the
ot her conpany wants to know what is going to come out of this
so that they know what they're dealing wwth. There's alittle
bit of uncertainty that's been introduced. So there's a --
there's -- and with the holidays. M anticipation would be
still assuming that they still want to go forward with it, it
being the beginning of next year.

Q And if the transfer application is submtted, what
woul d you anticipate happening while it was pendi ng?

A Well, optimally we woul d have an operating agreenent
wi th the other conpany and they woul d take over operations of
the Mssouri network while the application is pending.

Q And does the FCC all ow that?

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

o ) ) ) Page 59
A Absolutely. W have a simlar relationship with the

company in Illinois for our Illinois deploynent.

Q Does the FCC general |y approve these kinds of
transfers?

A. You know, as far as Section 214 transfers, | think it
depends. And | think M. Van Eschen touched on this on who the
transferee is, but yes, they do. They do generally approve
them but not al ways.

Q Under the operating agreenent that you were
di scussing, would Aristotle provide the support funds it
receives to the operating conpany proposed transferee to be
using in Mssouri?

A Yes, we woul d.

Q And is that allowed by the FCC?

A It is.

Q If Aristotle is not certified under rule 54.314 while
the transfer application is pending, wll it continue to |ose

$25,000 a nonth --

A Yes.
Q -- in support funds?
A | believe so. Wll, yes, absolutely. |f we're not

certified, we will not be receiving funds which would nake it
very difficult for us to pay any third-party to operate the
network. So | imagine that would put a freeze on the operating

agreenent, and | do not know what it would do with respect to
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the ultimte transfer of the bl ocks.

Q And you're not aware of any opportunity to recover
the lost funds?

A. Not fromthe -- not fromthe late certification, no.
| mean maybe they can apply for a waiver with DSCC, but |'m not
aware of any method to get those back.

Q At page 13, M. Van Eschen states resunption of CAF
Il funds would likely nmake it easier for Aristotle to reach
terns for the transfer of the Mssouri census blocks. Is that
accurate?

A Ch yeah, definitely.

Q Do you see anything wong with that?

A No.

Q Wuld it help or hurt the spread of broadband in
t hese rural counties?

A It would help the spread of broadband in these
counties. \Wether Aristotle is doing -- is doing depl oyment
and installation or the operating conpany is doing depl oyment
and installation, it will only benefit Mssouri consumers.

Q Did you anticipate that this transfer process woul d
drag on as long as it has?

A. No, not at all.

Q I'n hindsight, if you had known, would you have done
some things differently?

A Yes. | think | would have been -- | nean | -- | very
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much relied on the timng that | was being given by the other

conpany, and | think I would have been a | ot nore assertive in
some ways in getting things done differently, earlier, and |
definitely woul d have advertised earlier. But hindsight is
2020, and | didn't know that it was going to take this |ong.
And so we -- once we understood the delays were |ikely not only
to -- not only to pass the |leads, but also that a Section 214
transfer can take six nonths to a year just to nmake its way
through the FCC. Wen we |earned that at the beginning of the
year, we realized we're just going to have to operate this.
We're just not going to -- in order to operate the network,
we're going to have to assune that this transfer is not going
through and that was prior to being inforned that we woul dn't
be certified as an ETC, which then threw another wench into
it.

Q M. Van Eschen ends his testinmony with a
recomendation that the comm ssion stand by his decision to not
certify Aristotle under 54.314, and have its CAF Il funding
cease as of January 1st. Do you believe the comm ssion should
do that?

A No.

Q VWhat are you asking the comm ssion to do instead?

A ldeally it would be good for the commssion to
recertify Aristotle or approve recertification of Aristotle

today. But if not today, then as soon as possible. Because as
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we noted earlier, every day of delay is $833 lost to the state

of Mssouri.
MR LUMLEY: | don't have any further questions, Your
Honor .
THE COURT: M. Lum ey, thank you.
Ms. Scurlock, cross.
M5. SCURLOCK: Yes, thank you
[ CROSS- EXAM NATI ON]
BY M5. SCURLOCK

Q First of all, | would like to ask how many M ssouri
custoners does Aristotle have right now?

A Two.

Q Two custoners across the -- the three counties.

A. No. Actually, they're not. They're e-nail custoners
and so they're not in either of those counties. One of themis
in Kansas City and | don't remenber where the other one is.

Q Can you please clarify what an e-mail custonmer is?

A Yes. They actually pay us a certain amunt of money
a year for e-mail to keep -- to have an Aristotle e-mai
address and for filtering -- spamfiltering and that sort of
t hi ng.

Q (kay. So they're not using any type of internet
servi ce.

A No.

Q They're -- they're strictly -- they -- they -- they
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have a --

A Yes.

Q -- Aristotle e-nail.

A. Yeah. W do not have broadband custoners in M ssouri
at this tine.

Q kay. So you referenced $833 a day and it takes
around 800 to install a customer --

A Yes.

Q -- but Aristotle has not installed any custoners in
M ssouri .

A No. We haven't, no.

Q Ckay. You were talking about the -- the potenti al
transfer and apparently it's -- the discussion started in 2022.

A No. The discussion started -- the first conversation
with the other conpany took place in early -- well, late 2019.

Q (kay, in late 2019. So at that point Aristotle was

hoping to transfer its interests to another conpany.

A Yes.

Q And at --

A Yes.

Q And it's been the sane conpany that you've been --
A Yes.

Q -- discussing transfer wth.

A Correct.

Q Ckay. And is this also the sane conpany that
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Aristotle has an agreenent with right now to provide services?

A Yes.

Q (kay. And -- and you said that this is a conpany
that you have had interactions with for a long time and have
known them and trust them

A Yes.

Q (kay. And you had hoped that the transfer would be
conpl ete by the end of 2022 after discussion since 2019, but --
but it's drug on. You said you would do things differently.
s that correct?

A | think that we would have -- well, | don't know
exactly what we could have done differently other than what we
did, but we would have potentially nade different decisions
with respect to advertising our services and making a splash
about our conpany and these counties in Mssouri. Had we
realized that the other conpany was not ready to nove forward
inlate 2022 or -- and/or had we realized that it takes six
months to do a Section 214 transfer.

Q Ckay. And you are hopeful that this transfer would
occur by the start of this year.

A We are hopeful that the operating agreenent will be
signed and that the transfer will be filed by the first of this
year. There is no way that the transfer woul d be conpl eted by
the first of the year because we do not control that timng,

that is the FCC.
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Q And the -- the -- so then the transfer woul d not

occur likely until maybe 2025 if it takes six to twelve nonths

A Yeah.

Q_ -

A | think --

Q -

A. Yeah, or worst case. | think best case it would be
m d- 2024,

Q And the -- the final benchmark at which point 100
percent of services should be provided is the December 31
2024. Correct?

A No.

Q What is the final benchmark? 1Is that --

A It's -- it's 60 percent this year, 80 percent in 2024
and 100 percent in December of 2025.

Q Thank you. Can you tell me how many enpl oyees does
Aristotle have for -- you know, for -- for the whole conpany?

A Thirty seven.

Q And how many of those are M ssouri enpl oyees?

A None.

Q (kay. After receiving the CAF Il funding, how soon
di d somebody fromAristotle visit Mssouri, specifically the
target counties?

A How soon after receiving the CAF || funding? Wthin
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si x mont hs.

Q kay. |'m-- I'msorry. And | -- | nean the award,
not necessarily the funding itself. Wat

A O --

Q_ - -

A -- the award. Oh so yeah. After we were -- so we

were awarded in Novenber of 2018 --

Q Ri ght.

A The long-formwas due in February of 2019. W sent
people up to the counties in between those two periods to
finalize our |ong-form

Q (kay. And were those officials? Wre --

-- those --

Engi neers.

O > O P

Engi neers, okay.
MR, LUMLEY: Judge, could | interject just for the
benefit of the court reporter? Both wtness and | awer are
starting to talk over each other, and --
THE WTNESS: Sorry.
MS. SCURLOCK: Thank you.
BY MS. SCURLOCK:
Q Has Aristotle hired nore enpl oyees since receiving
CAF || awards?
A Yes.
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Q Ckay. Has Aristotle hired any contractors for the

state of Mssouri to performany work?

A We were working with the other conpany and that's
what the operating agreement would do. And we have been in
conmuni cation with subcontractors that would be primarily in
the satellite industry which is generally where you can find
subcontractors that can do installation work.

Q And that woul d be specifically for Mssouri.

A Yes, in Mssouri.

Q Ckay.

A No -- yes. W obviously have those contractors
al ready in Arkansas.

Q Ckay. Thank you. And you said Aristotle would use
its own enployees to install service at a customer's residence
if a custoner asked for service. Correct?

A Yes. | believe what | said is in the worst case,
even if we were the ones doing the installation, it could be
done qui ckly.

Q And that's al so how Aristotle would address any --
any service concerns?

A Yes.

Q (kay. Let me see. So Aristotle receives CAF |
awards in other states too. |s that correct?

A Yes.

Q Four other states.
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A Yes.

Q Are the nunber of targeted areas in those other
states different fromM ssouri?

A Every state is different.

Q Ckay. Are they nore or |ess areas than M ssouri?

A. It depends on the state. | think that Okl ahonma is
more, it's about -- | think 1,500. Arkansas is many nore, it's
about 5,000 or so. Illinois is fewer --

Q Ckay.

A -- |like 300 or sonething. And |'mnot actually sure
about Mssissippi. | think it's right around the same anount.
It mght be alittle bit less or alittle bit nore.

Q Ckay.

A But it's only one county.

Q But simlar to Mssouri.

A Simlar to Mssouri --

Q -

A -- but only one county.

Q Is Aristotle offering broadband services in -- in all
of those states --

A Yes.

Q -- it's offering -- oh okay. Are you offering
through Aristotle's own towers and equi pnent or do you have
agreenments with other conpanies in those states?

A Both, it's a mx.
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Q Ckay. | know you nentioned in Illinois that you have

a simlar agreenent.

A Yes.

Q Is Aristotle offering any of its own independent
services or is it strictly by contracting with other conpanies
in Il1inois?

A It's strictly by contracting with other conpanies in
I11inois.

Q Ckay. And Arkansas has its own equipnment | --

A Yes.

Q -- suppose. Ckay. Thank you.

A And if | may, the reason that | know that the
operating agreenents are acceptable and the way that we're
structuring it with the company in Mssouri is acceptable, is
because that is the arrangenent in Illinois which has been
filed by the FCC and was in 2019, and so therefore, it was
approved at the tine.

Q For clarification, when you say it was filed by the
FCC --

A Filed with the FCC, not by, sorry.

Q Ckay. So Aristotle has not filed the agreenents in
M ssouri with the FCC

A W -- don't have an operating agreement yet.

Q Ckay, okay. |'msorry. |'mjust trying to

understand the process --
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A There's an operating agreenent in place in Illinois,

Q kay. Thank --

A That operating agreenent has been filed wth the FCC
and approved. So therefore, | know that the arrangement that
we're trying to work through in Mssouri is acceptable and
conplies with CAF Il requirements.

Q And Aristotle hasn't transferred its interests in

IIlinois. It's --
A No.
Q -- strictly offering through an operating agreenent.
A Correct.

Q Thank you. Did Aristotle have to file a plan with
the FCC when it was bidding for the CAF Il auction?

A Can you define plan?

Q A proposal for howit would offer services in a given
state.

A So the reason | ask for you to define plan is because
that is -- yes, but it depends on what you mean by plan. So
what we filed with the FCC was not a full engineering nodel
that says we're going to build X nunber of towers inY
| ocations and deliver this with this brand of radios. That is
not what we filed or were required to file. Wat we filed was
a long-formthat stated, we will be using the follow ng
spectrum the follow ng types of equipnent to deliver a fixed

W rel ess broadband service that is capable of the speeds at
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whi ch we' ve been awarded. So to put it another way, the noney

fromthe FCC was not awarded to build specific infrastructure.
It wasn't awarded to build a specific tower. |t was awarded to
del i ver broadband service to |ocations identified by the FCC
So we didn't file a plan maybe in the sense that you're asking,
but we did file a statenent of what we do to deliver service,
and that is what we're doing.

Q (kay. Thank you. Has Aristotle entered any ot her
auctions or -- or any other progranms with the FCC to receive
funding for expandi ng broadband service since the CAF ||
auction?

A Yes. We're an RDOF recipient -- Rural Devel opnent
Qopportunity Fund.

Q Ckay. And that was shortly after the CAFF |

auction. Correct?

A No. Well, yes. | guess it was, yes.

Q It was about two years after the CAFF || --
A. Yeah.

Q -- auction. |Is Mssouri unique in providing

broadband services fromthe other states that Aristotle offers
-- or receives CAF Il awards for?

A ' mnot sure | understand the question.

Q s there sonething that presents a difficulty or a
chal l enge to providing broadband in M ssouri

A Vell, yes. | nmean the typography is very
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challenging. The -- the fact that the 788 locations are

scattered -- you know, maybe it's 30 mnutes as the crow flies,
but it will take four hours to get there, and there's a | ot

of -- I don't know -- trees and mountains in between. So it's
a chal l enging topography. | wouldn't say that it's unique. |
mean we have simlar topography in Arkansas and it is unique
conpared to Mssissippi whichis flat. But it's not unique in
terms of deploynents we've done.

Q (kay. So Aristotle has -- has deployed broadband in
simlar --

A Yes.

Q -- areas. kay. Thank you. | know you were talKking
alittle bit about the type of -- of marketing in that that you
do. So normally you said your marketing woul d be using
websites, social media, Facebook ads, maybe door hangers and
yard signs. You said you did not use door hangers in M ssouri
Did you use yard signs in Mssouri?

A Vell, we'd have to have perm ssion fromthe hone

owner - -
Q Ckay.
A -- to put in a yard sign, and so not at this tine.
But if we found appropriate |ocations -- | nean the guys, when

they're -- when they're in the field running tests, the guys
use -- they carry themin their truck. So if someone woul d

allow us to put one up, we would. But you know, we can't just
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Wi lly-nilly throw up a yard sign w thout perm ssion.

Q Right. And -- and just to clarify, so primarily the
mar keting that woul d have been done in Mssouri is through
your -- your website and then social nedia and then Facebook
Ads.

A. Yes. And | would like to note that we do have |eads
in Mssouri. | think we have about 150 sonething |eads, they
just are not in the CAF Il areas.

Q (kay. So -- so the ads and that maybe aren't --
maybe aren't targeted the best to the -- the counties where you

have the CAF Il awards, because by the nature of something

that's online, it -- it mght be seen by anyone in the --

A. Yeah.

Q -- state of Mssouri or el sewhere.

A | think that that's true and to some extent | think
that that could be true of any formof advertising. | nean

tel evision conmercials don't necessarily reach the audience
they're trying to reach. But the -- we have received requests
-- or at |least one request from Qzark the town. So at |east we
know t hat soneone in Ozark the town picked up the ads. And
people in Ozark County were -- it's -- it's going to be a
chal l enge. These 788 | ocations, they nay even see that we have
service in their area and think that it exenpts them But then
when M. Hales was up here over the last few weeks he talked to

several people and they were surprised | guess that there was a
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provider wlling to conme in, and they have satellite or

what ever they had. And a lot of times we deal with a |ot of
rural communities and that was really what | did when | was on
the --

Q Ckay. | think let's go ahead -- we're -- we're
getting off the path here. So when you say satellite, there is
service available in these -- people are finding a way to have
br oadband - -

A. It's not broadband. Satellite is not broadband.

Q (kay. So what is satellite if you could clarify for
us?

A Satellite is a dish. It's like Direct TV or actually
Hughesnet, and effectively the signal goes fromthe house to
space and back, and satellites have data caps because it's
going to space and back and they have limted capacity and so
the FCC does not consider satellite |ike Hughesnet to be
broadband and it is not capable of delivering speeds of 25/3
whi ch are what we're required to do.

Q Ckay. So it's almost nore like dial-up like the --

A It -- it is the dial-up of today, yes.

Q That's kind of -- okay. Thank you. And satellite is
traditionally what we think of when we think of |ike a cable
television. Right? Something nore |ike those or --

A Yeah. Like -- like Dish or Direct TV.

Q Li ke -- okay.
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A Yeah. They're not those conpanies, yeah

Q So -- so there is some type of service. You also
mentioned M. Hales. And is that the gentlenan that you were

referencing --

A Yes.
Q -- that was on the site visit wwth M. Van Eschen?
A Yes.

M5. SCURLOCK: Just for clarification. | would like
to ask sonme questions about Schedule No. 5. | don't intend to
talk specifically about dollars, but I -- | think perhaps it's
safer if we don't in canera based on our discussion at the
begi nning of this.

THE COURT: Al right. Thank you. I'll ask counse
to verify if people in the roomare entitled to be in the room
and I'll ask Brian if you can shut off the streamduring the in
camera portion. And then Ms. Scurlock, I'll count on you to
| et me know when you're done with that so we can go back in the
public forum

MS. SCURLOCK: Absol utely.

THE COURT: Are we ready to think go in canera? A
right. M. Scurlock, when you're ready.

M5. SCURLOCK:  Thank you.

BY M5. SCURLOCK:
Q So Schedule No. 5 that was attached to your testinony

Is an outline of how Aristotle has used the CAF Il funding that
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Is received to date. Correct?

A Yes.

Q Ckay. And it lists some equiprment and materials that
were purchased. 1Is any of that equipnent currently installed
in Mssouri?

A No. |t was purchased for towers and there are two
that we plan to install, and this is the equi pnent that woul d
go on top of them or the actual steel for the towers
t hensel ves.

Q Ckay.

A Not the custoner equipnent. Obviously that's
custoner equi pnent.

Q Right. W'Ill discuss that. Can you explain the
category that's known as the ongoing conpliance cost --

A Yeah.

Q -- for the state of Mssouri?

A Sure. So every year we are required to recertify as
an ETC. W have filings that have to be done in the state. W
have -- obviously froma data standpoint we have regul atory and
conmpliance for the FCC for the state of Mssouri having to --
and that's what Gadberry is. It enables us to determ ne
what -- what locations are in a particular area. Because |ike
| said the FCC identifies the |ocations, but then we have to
tell themwhich |locations we actually serve, and then they comne

back and certify whether those |ocations or they feel those
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| ocations actually existed. So a bit of a back-and-forth. And

so there are softwares |ike Lexicon and Gadberry that does
that. W have --

Can | --

-- obviously an audit --

So Gadberry would be |ike a one-tine expense --

No.

o > O > O

Because you needed to -- why -- why would you need

A We have to do it annually so it's an annual |icense.
W have to do that annually. W have to certify locations or
i dentify locations annually, so it's an annual |icense. And
this is a portion of that software |icense allocable to
M ssouri .

Q (kay. So you are re-verifying the |ocations that you
are providing service to in Mssouri annually?

A Yes.

Q Ckay. |s that based on what areas you -- you can
provide service to or what areas that you are expected to
provi de service to based on the CAF || awards?

A Well, we use it for both but in the regulatory
context and the reason we have that software is for conpliance
wth the FCC. And the reason we do it annually is that the
nunber of |ocations changes and just because the FCC says

there's 788 doesn't nean that there are. So they said 788 in
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2018, but in 2023 people nmay have noved out, people may have

passed away, sonebody may have noved in, so the |ocations
change constantly. They're not a static nunber.

Q Ckay. Can you explain the -- the cost for financials
and audit?

A (Nonver bal response.)

Q And then you al so have that |isted under the
| ong-formapplication. How -- howis that different?

A We had to retroactively audit 2017 and 2018 once we
were approved for CAF I1. W were not audited prior to 2017.
So that first bunch woul d have been what was due between --
that first category of a |ong-formapplication woul d have been
the information due between getting the award and February of
2019 when the |long-formwas due. The second is we are required
to have an annual audit. So that is the Mssouri portion of
the audit for 2019 and '20. And we're in -- we're undergoing
right now'21 and '22 so that would be for '19 and ' 20.

Q Ckay. Thank you. You said the Mssouri portion. So
to be clear, all of the costs that are listed on here, are they
allocated -- is this specifically the Mssouri cost?

A Yes.

Q Ckay. |s Mssouri ETC s application different than

the other state's that Mssouri -- that Aristotle has applied
for ETC in?
A It was, yes. Your -- yes. The Mssouri
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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application -- it varied. | nean every state is different so

|"mnot really sure how to answer that question. No state
has -- has sone kind of formETC application. They all do it
differently.

Q (kay. But they are all required to pertain to
certain FCC rules. Correct?

A Yes, yes. |'massum ng, yes.

Q Ckay. Now those woul d be pretty universal across
applications because the FCC requires it.

A Presumabl y.

Q Ckay. Can you explain the additional |abor expense
that's |isted on the second page of Schedule 5?

A Wen we stack a tower we usually have to bring in a
contractor and that would involve flattening the ground,
pouring the base, setting the tower, running the cables,
putting in the Hframe, (inaudible) cabinet, |oading the
equi pment in the cabinet, putting the (inaudible) at the top,
running the cables fromthe base to the top, grounding,
pat hing, and electrical.

Q (kay. \Wen you say to sock a -- or stack a tower --

A Stack a tower --

Q -- that's -- would that be constructing a tower or
that's --
A It's -- yes. Stacking is -- it's called stacking

because towers come in pieces, but it's literally erecting the
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tower |like you would with a lego or whatever. You're building

the tower fromthe ground. That's what stacking neans.

Q Ckay.

A So there was a separation between what is considered
ground work or civil and stacking. So usually that's two
different contractors. There'll be one contractor that cones
in for civil and another one that comes in to stack the tower.

Q Ckay. Thanks. But Aristotle hasn't built a tower in
M ssouri. Correct?

A Not yet, which is why these are projected expenses.

Q (kay. So these are just the projected expenses. And

then you also referenced a CGOW Can you tell me what that

17

A That is a tenporary tower

Q Ckay. And does Aristotle --

A It stands for cellular on wheels I think.

Q (kay. And that's also a projections that --

A Yes.

Q -- Aristotle doesn't have any tenporary towers in
M ssouri .

A Right. These are all projections.
M5. SCURLOCK: Al right. | think that is all the
questions that | have as far as for the Schedul e.
THE COURT: Al right. W'Ill go back into public

forumthen. And Brian, if you'll let me know when we're ready.
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Al right. Thank you, Ms. Scurlock
M5. SCURLOCK:  Thank you, Judge.
BY MS. SCURLOCK:

Q Has Aristotle established any agreements to own |and
in Mssouri in the interest of building towers?

A No. We don't generally purchase |and.

Q (kay. Have you entered into any |ease agreements or
anything? Do you have any rights to land on which to build a
tower in Mssouri?

A We had gone through the process of side-acquisition
and had identified where we wanted to | ease, and the at |east
several of the locations that we had identified upon
conversations with the other conpany, were not |ocations that
they felt were optimal. And so therefore, we did not execute
any of those |eases. Pending another discussion with them we
are in the process of acquiring for the two towers that we are
building in Mssouri because we are going to need those, and
t he ot her conpany agrees that those are necessary.

Q Ckay. So all -- all plans for towers in that were
established in agreenent -- or in -- in consultation with the
ot her conpany that you have been trying to negotiate a transfer
wi th.

A In part, but not exclusively. W do our own
engi neering. However, there was no sense in spending $300, 000

to build a tower in a |ocation where they already had a tower
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or a |lease agreenment for one.

Q Ckay. So at this stage you -- you did say though
that you were | ooking at building towers. Have you made --
are -- are you strictly relying on the transferee conpany --

A. No.

Q -- to do that? Gkay. So you've established where
you'd like to build towers, but you don't have any |ease
agreenments, any construction permts.

A We are in the -- I'"mnot sure what construction
permts we need in those particular counties. Those are --
that's a -- |I'massumng we do, but no. W do not have the
construction permts. W have identified the land -- the
| ease -- the landlords and the locations and we are determ ning
which of the options will be the best location to serve the
nmost -- which of the options before us will be the best place
to put the tower in order to reach the nost locations. |'m
trying to avoid using the word location as a nultiple context.

Q | understand. And with the equi pnent that you have
al ready purchased, how many -- would you be able to build those
two towers?

A Yes.

Q (kay. Let's see. So currently you are working with
two other conpanies in an effort to provide service to the
40 percent of the 788 |ocations.

A Yes. | take contention in an effort to. W are
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working with those conpanies in order to provide.

Q Right. But -- but there's no custonmers that are
currently receiving broadband fromthose --
A W --
Q -- services. Correct?
A Yes. W do not control what customers choose to buy.
Q | understand. |'m-- that -- |"'mjust clarifying
my -- ny use of the term And Aristotle intends to neet the 60

percent goal by --

A Yes.

Q -- the end of this year.

A Yes.

Q You said you intend to. So just to be clear, it's --
A Vell, | should have said we will.

Q Ckay.

A | mean we are going to. In fact we're in the process

right now of analyzing the locations that we already cover to
determ ne how close we are. W're -- we mght actually be over
60 percent, but don't know.

Q Ckay.

A So we're --

Q -- not clear at this point. But --

A Yeah, no. We'Il hit the 60 percent. |'m not
concerned about that. This -- this not being certified for

2024 is going to inpact the next mlestone which is the 80
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per cent m | estone. It"s not gol ng to | rrpact the 60 per cent

m | est one.

Q (kay. And that 60 percent mlestone is Decenber 31st
of --

A 2023, yes.

Q Ckay. Thank you. And -- let me see. Do you need an
agreement with the owner of a particular tower in order to
use -- or in order to place equipnent on it?

A Yes.

Q You don't currently have equi pnent placed on a tower.
Right? Youre --

A No. But we have an agreement -- agreements with
tower owners that woul d enable us to do so if there were a
tower we wanted to use.

Q Ckay. And so currently the -- the equi pment that
you're using that's on the tower is owned by one of the two
conpani es that you were working with

A Correct.

Q Ckay. But Aristotle doesn't own the tower or the
equi pnent that's currently being used to provide service or
meet the benchmarks.

A No. And that's standard in the WSP industry. Very
few WSPS build towers fromthe ground if they can avoid it,
because it's extrenely expensive and then there's taxes

i nvol ved. Most conpanies |ike ours, including the conpany
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we're transferring to, do not own the towers that they are

| ocated on. They | ease space froma tower conpany |ike
Anmerican Tower or Crown or any of those conpani es.

Q Ckay. Thank you. Wen you say WSP, wireless
I nternet service provider?

A Yes, sorry.

Q No. W -- we use a lot of acronyns around here and
try to get the court reporter as up to speed as | can. You
referenced the -- the software programthat Aristotle uses. So
you have a software programthat tells you what |ocations
you're able to provide service to.

A Yes.

Q Ckay. And is that how you determ ned when you wanted
to contract with other conpanies to be able to provide service
in Mssouri? You -- you located within the areas that m ght be
avail able, or?

A I'"mnot sure I'mclear on the question, I'mgoing to
try to answer it this way; we identify the |ocations we needed
to serve. And we did internal engineering to determ ne what it
woul d -- what it would require to be done in order to reach
those locations, and then when we identified another conpany
that mght have the ability to service those |ocations. W
checked whether using that bandw dth or [easing that spectrum
woul d be preferable to putting in our own tower. And then once

we entered into an agreement with that conpany or via this
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ot her conpany -- an agreement with that conpany, we would then

put it into the systemand determ ne propagation

Engineering is an iterative process. You start with
this extrenely high level, which is what we submtted to the
FCC, then you narrow it down, narrow it down, narrow it down.
And throughout that you change -- the engineering changes. You
may decide to put a tower here, you think it needs to be 200
feet, it turns out it needs to be 300 feet. It turns out it
that it doesn't serve the location that you want and you have
to nmove it entirely. That is what happens during the iterative
process of engineering so that is what we did. And the
software that you're referring to is actually the very |ast
piece of that. Once we know what the frequency is, where the
tower is, what height it's at, at that point we use that
software to determ ne whether we can go to that |ocation and
where we need to install to ensure that they get the right
si gnal .

Q Ckay. Thank you. Al right. And then just to sort
of clarify, because | know we've -- we've sort of bounced all
over and we've covered sone of it. So Aristotle has -- is --
s working with two other conpani es.

A (Nonver bal response.)

Q US cellular and ETC No. 2 is how you refer to the
other one, and you have established a witten agreenent with US

Cel | ul ar.
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A Yes.

Q Ckay. And what Kkind?

A The agreenent with US Cellular enables us to use the
spectrumoff of any of their towers nationw de, and obviously
we're really only doing that in Mssouri right now

Q Ckay.

A But we kind of have fairly robust footprint in
lI1linois, but we're 80 percent certified in Illinois,

Q Ckay. | -- | think that covers nme for that. And
then there is a nmenorandum of understanding you called it
between Aristotle and ETC No. 2 to provide service.

A Yes.

Q And are there rates established in those two
document s?

A So at the tinme that docunent was executed, the
under st andi ng between the conpanies was that we would enter
Into an operating agreenent that would set all of that out. So
what that agreenment specifically says is that this is an
anticipation of Section 214 transfer, and -- and the execution
and operating agreenent, and if those things don't happen, then
we W |l establish a rate.

Q Ckay. So right now the menorandum of under st andi ng
doesn't have a rate. Does the agreement with US Cellular have
arate?

A Yes, it does.
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Q Ckay. Can you tell nme when entered into each of

those? The agreement and the nemorandum of understandi ng.

A The agreenent with -- the menorandum of under st andi ng

was in 2022 --

Q Ckay.

A -- late 2022. The US Cellul ar agreenent was this
year.

Q kay.

A And the reason it was this year instead of 2022 is
because ETC 2 has an agreenent with US cellular and we were
anticipating being able to -- when they took over operations
being able to utilize their agreenent. And because of the
delay -- this is one of the things -- you asked me what | woul d
have done differently, | would have signed the US Cellul ar
agreenent back in '22 if | understood that this operating
agreenent through ETC 2 was not going to happen --

Q kay.

A -- as quickly as | thought. But we -- we didn't want
to sign it back then because it woul d have been duplicative.

It woul d have put an extra burden on the second conpany if they
had the agreenent and we had the agreement, that's nore expense
for them But --

Q kay.

A -- at this point.

Q So is there an expiration date on that agreenent with
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US Cel lular or --

A Five years.

Q Five years, okay. So that --

A But it's renewable. | don't think it's really -- it
doesn't really expire.

Q Just -- just for the sake of it, thereis atermto

the agreenent.

A Yes.

Q Ckay.

A Wth extensions that would enable us to use it
through the entire termof our CAF Il award which | think is
anot her six years.

Q Ckay. Thank you.

A Five years.

Q The -- the -- so the nenorandum of understandi ng does
not have -- | -- | would inmagine since you said you intended
that to nove into the full operating agreenment, there --
there's not really a termon that one.

A. There's no termon it.

Q Ckay. |f by chance the -- the other conpany, ETC No.
2 woul d decide to termnate that, can Aristotle still provide
service to the l[ocations?

A Yes.

Q Ckay. And how would -- does it do that?

A The way that agreement is structured is that if the
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operating agreenment doesn't go through and the transfer doesn't

happen, we are still -- they will set a rate for subleasing
their spectrumand continue to lease it to us. It would turn
into a spectrum subl ease rather than an operating agreenent.
But the way that document is witten would enable us to
continue to utilize their spectrum

Q Ckay. And then you would enter into some sort of
pur chase agreenent, some sort of rate or that for the agreenent
at that tine.

A (Nonver bal response.)

Q You mentioned that ETC No. 2 could potentially do
installations for customers --

A Yes.

Q -- for Aristotle. What did -- has there been any
sort of rate established for that type of service or?

A Not at this tine. And again, that would be
established in the operating agreenment, but we have had recent
conversations with themwhere | stated that it was necessary to
have an understandi ng of what they would charge if an
installation occurred. The only county that they would do that
for in the absence of an operating agreenent would be probably
Howel | County because that's the one they're closest |ocated
to. A though, | have not discussed that wwth themin detail,
they will be setting a rate if we need them between now the

execution of the operating agreenent.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

) ] . Page 91
Q Ckay. So out of curiosity, if for sone reason the

transfer agreement did not go through, Aristotle still intends
to build a network in Mssouri?

A Al'l things being equal, the answer is yes. |f we are
not an ETCin this state, then | do not know how to answer that
questi on.

Q To be clear, did the Staff of the conm ssions seek to
revoke the ETC status of Aristotle?

A Not yet, but they have said they were going to | ook
at it.

(kay. But currently Aristotle is an ETC

A It is our intention to continue to operate in this
state.

Ckay. Thank you.

A It is our intention to finish the CAF build in this
state. That has been derailed by the fact that we were not
recertified in Qctober.

Q Ckay. Thank you. |Is there a date certain by which
Aristotle will either enter into a transfer agreement with the
other conpany or will decide that negotiations have gone on
| ong enough and nove forward with building a network in
M ssouri ?

A Qur date would be by the end of the first quarter of
next year. W do not control the other conpany and do not have

any -- | presume sonething could occur with themthat they

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

. Page 92
coul d explain to us that woul d make us change that date. But

as of right now we are proceeding as if none of this will be
goi ng forward.

Q Ckay. Thank you. And finally I just want to get a
clarification that you -- you commented that conpanies m ss
m | estones for the CAFF Il Auction all the time. Can you tel
me your -- your personal know edge of conpanies m ssing
m | est ones?

A Sure. So there was a conpany in Cklahoma that
certified exactly 40 percent and the USAC deened ineligible
some nunber of their l[ocations, and -- which caused themto
have funds w thheld for a couple of nonths while they rectified
it. It's usually that. |It's |less conmmon for conpany -- you
know, to abysmally default on it. But usually it's because
USAC Wi Il inevitably elimnate a certain nunber of |ocations as
being invalid through whatever process they use, and let nme
expl ain why that mght be the case just super briefly. If
there's a barn, it mght ook Iike a house, and if the conmpany
certifies the barn and USAC realizes it's a barn and not a
house, that location will be elimnated. And so it does
happen. | shouldn't say all the time, but it happens regularly
t hat enough locations will be decertified by USACif the
conpany woul d have m ssed the m | estone.

Q (kay. Thank you. | think that -- that clarifies.

And then finally, you -- you nmentioned that you tried to talk
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to Staff -- tried to explain to Staff. | -- | just want to
clarify, we did have conversations prior to this case.

A Yes.

Q Did you ever feel like you were cut off in one of
t hose conversations?

A | did not feel that we were cut off, no. | felt that
we were not heard --

Q Ckay.

A -- and that there was a preconceived notion at play,

and that really not nuch we said nmade a difference to what
Staff had al ready concl uded was the case.
Q_ - -
A That's my personal feeling.
Q The conpany had the opportunity to make filings in
this docket at anytine. Correct?
A We did make filings in the docket, yeah.
Q And Staff -- did -- did Staff ever give you the
| npression that we would not be open to a phone call or a
meeting to -- to further discuss anything?
A No.
M5. SCURLOCK: Ckay. That's all | have. Thank you.
THE COURT: Al right. M. Scurlock, thank you
This | ooks to be a good time to take a break. W' ve been going
for about a couple hours or so. | showthat it's about 5 til'

11:00. Let's go off-the-record until 10 after 11:00.
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Anything further fromcounsel or bench before we take

a break?
Al right. Hearing nothing, we wll be in recess
until 11:10. Thank you.
[Brief recess.]
THE COURT: We are back on-the-record. M. Bow es,
you are still under oath. | believe we wll have some bench

question for you.

Commi ssi oner Hol sman, any questions for this wtness?

| don't hear anything. Conm ssioner Kol kneyer, any
questions for this wtness?
MR KOLKMEYER: No, not at this time. Thank you,
Judge.
THE COURT: Thank you, conm ssioner.
Conmmi ssi oner Han.
M5. HAHN. Thank you, Judge. | do have questi ons.
THE COURT: \Wen you're ready.
[ Bench questions. ]
BY M. HAHN:
Q Good nor ni ng.
A Good nor ni ng.
Q | want to try to clarify this more for nyself than
anything, so help nme understand it better. | really want to
try to understand your m|estones and customer connections.

my understanding is that you provide the spectrum service and
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you passed the test where the Staff cane to assess whether or

not you were providing service, but you don't have any
custonmers currently receiving that service. Are you required

by this CAF Phase Il to have M ssouri custoners to receive the

funds?
A No.
Q In other states in which you have received CAF ||

funds, do you have custoners?

A In some of themwe do, and in sone of themwe do not.

Q And in the states in which you do not, are you
certified as a ETC fromtheir conm ssions?

A Yes.

Q Wien under the CAF |l programrequirenments, you're
only required to provide the service generally or howis --
what is the requirement? Help ne understand that.

A We are required to provide or to make avail able the
service at a specific speed to a specific location. So that
| ocation was one of the 788 |ocations given to us by the FCC.
We've committed to be able to deliver speeds of at |east 25
Mops 3 Mops up to that location through a fixed wreless
servi ce.

Q (kay. That's helpful. In states where you al so
provide and fixed wireless service and have custoners, about
how many custoners in each -- how many custoners do you have

that are not e-mai|l custoners but are fixed wireless internet
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cust oners?

A Fi xed wireless internet customers in Arkansas around
1, 700.

Q Ckay.

A. | think inlllinois it's 125, and then we have a
couple in M ssissippi, and none in Okl ahoma.

Q Ckay. And in other states in which don't have
custoners, do you contract with another ETC to provide the

fixed wireless service to custoners directly or how does that

wor k?
A Only in Illinois.
Q Only in Illinois.
A. Yeah.

Q Ckay. |If we as a conm ssions certify you and you
fail to meet the mlestones as set out in the CAF Il Auction by
2025, what happens?

A So the USAC woul d nake that determ nation and then
they woul d basically issue a warning and then reduce the anmount
of funds we receive and give us six nmonths to fix it. |If after
six nonths we didn't fix it, they put it into sonething --
think it's called a tier 3 or Schedule 3. | have it actually
here, but it's a specific designation which basically neans you
are not neeting mlestones. And then there's another six
months to fix it, and if at the end of the year we've net the

m | est one, whi chever one was m ssed, they will go back and give
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us all of the funds that were held back.

Q If you were to never neet the mlestones, say at the
end of '25, you go through the year of conpliance with USAC
you still don't neet them then what happens? Is there ever a
time where the FCC requires you to repay the funds?

A. The FCC requires us to nmaintain the standby letter of
credit. And if the -- the mlestones are -- and that letter of
credit goes up or down dependi ng on how nuch of the -- so let's
say that we get through the 80 percent mlestone but we never
hit the 100 percent mlestone, then the FCC can call a portion
of that letter of credit and that reinburses the FCC for
what ever percentage of nmoney. And presunmably they would al so
stop future funds, because one thing to remenber is it's a ten
year programw th a six year build. So we have six years to
build it and then there's four years of maintenance. So
presumably if that m|lestone was never met, the four years of
mai nt enance woul d be cut off, which would be in this case $1.2
mllion. And then the -- they -- they could but don't have to
call the letter of credit. And | think what they do would
depend on how egregious it was. Having already nmade the 40
percent mlestone we'll make the 60 percent mlestone. |
don't -- it's very rare for -- they call that noney when
there's a default before any depl oyment has begun.

Q Ckay. So ultimately the FCCis responsible for

ensuring that you're meeting the mlestones with the funds
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provi ded.

A Correct.

Q (kay. Have you ever been decertified in any other
state in which you' re operating? | just want to clarify.

A. No.

Q (kay. Staff does allege that you are not advertising
as required as part of receiving those funds. Are there
timelines and mlestones you have to meet for advertising or
can you explain that?

A No. There are no tinmelines or mlestones for
advertising, and there are no requirenments for what has to be
done in terms of advertising and there's no prescription on you
have to run five TV ads and a newspaper article. It's very
much -- you just have to show as a conpany that you have nade
consunmers aware of the service is really what the FCC neans by
advertising. They're not prescribing a specific methodol ogy
for advertising or even anount.

Q Ckay. You mentioned that you have a | ease with
one -- sublease fromone provider, US Cellular by name. You
have anot her provider that you' re working with to effectuate
the operating agreenent and the transfer agreenent. You had
mentioned that this proceeding is giving them pause on
effectuating the operating and transfer agreenent. Can you
talk a little bit nore about that?

A Sure. So far they have not indicated that they won't
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go forward, but they ask us -- we have a weekly meeting wth

them and they ask us at every weekly neeting, how do you feel
about this, do you think that your certification wll Dbe
renewed, do you think that this is going to be a problem And
they are -- | don't actually know -- if we are not certified
and that noney gets renmoved, | don't personally know that when
the transfer happens six nonths fromnow that they get that
money. Like | don't -- | don't know whether that noney is |ost
forever or if it goes into a holding bucket for M ssour
pending the transfer, but | know that as far as the late
certification, we're losing noney every day and that noney wll
not be able to go to themeither. And so depending on how | ong
this drags out, | could see them|ooking at that and sayi ng,
well, it was -- you know, worth X mllion dollars -- this
award, but nowit's not worth that much and so we need to
change our consideration. | don't -- | don't know | just
know that very closely watching what's happening with his
hearing -- | nean with this proceeding, not this hearing.

Q You nentioned your counsel asked you a question, and
It was in our agenda neeting, about a failed -- whenever we
considered -- the conm ssion considered in our public agenda
meeting the order that provided a list of providers to the FCC
for certification and Aristotle was not on the list, ny
I npression at the time was that there was a failure to file

reports which is something | believe that had we rewatched the
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proceedi ngs or sonething, the chair had -- was also ny

| npression. Can you talk about that a little bit nmore? Had
there been other requests that you'd failed to neet, have
you -- talk about that for ne.

A. Yeah, no. Not at all. W have never failed to file
areport. And in fact, | did not watch the hearing |ive, but
our counsel did and he said -- he had originally -- okay. He
had originally said that there was a line itemand that the
case nunber was our case nunber. And | said, well, but we have
an opportunity to respond. And he said, yes. That's due on
the Septenber 27th, and so he listened to the hearing and
after the hearing he called me and said they're certifying.
They didn't name any conpanies but they' re certifying the
certain -- | think 64, and there's one conpany that they're not
certifying because of failure to file reports. And our
conpliance officer was on the phone and she said, well, that's
not us then because we've filed reports. And so | assuned that
there was -- you know, our brief would go in and there woul d be
a hearing, and we'd go through this process, and so we went
ahead and filed our -- our response in a timely manner. And |
subsequent |y watched the hearing and | actually watched it
again right before this hearing to make sure that | had
remenmbered correctly. And that is what was represented was
that the ETC being left off the report -- left off the

certification was because of failure to file reports.
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Q Ckay. Thank you. |'mjust checking ny notes really

quick. So as part of this hearing, really what's at the

comm ssion's discretion is the certification and the CFRto go
along with that, so | want to go through the conponents briefly
of the certification rule, and so bear with ne. There's in ny
view three primary conponents. One is that your conpany must
file an annual certification with the admnistrator and the
FCC. Have you done that?

A Yes.

Q And does that certification say that the funds that
you used in the preceding year -- |I'massumng 2023. [|'m not
exactly sure -- and will be used in the upcom ng year 2024,
were only for the provision, maintenance and upgradi ng of
facilities and services for which the support is intended?

A Yes. | do think it's '22 and '23 --

Q Ckay.

A -- but yes.

Q Can tal k about how you -- with your providing the
service but not having custoners neets that definition of
provision, maintenance and upgrading of facilities and
servi ces?

A It nmeets that -- well, it's hard for us without
custonmers to obviously maintain a customer base, but it neets
that definition by one, we're able to deliver the service. So

that is provision. W do provide the service. W provide
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customer support and we provide technical support and we do

network mappi ng and other things to ensure that the service is

avai l able. And once we have depl oynents in Mssouri whether it
is a tower or a custonmer, we would then be responsible for

mai ntai ning that custoner and billing and naking sure that they
were -- were covered. It's just not very many |ocations.

Q Ckay. | want to cone back to that. And the third
conmponent of certification is that the state has to file the
certification.

A Yes.

Q (kay. So one conponent you've already done, the
third conmponent, we have not done, and the m ddl e conponent is
really what's at question here, whether you're providing,
mai nt ai ni ng, upgradi ng those services as intended. So | want
to go back to if you're not -- if you don't have customers and
it's not your intention to have customers, the transfer
agreenent are -- is an operating transfer agreement of -- are
you going to ask the conpany that's potentially engaging in
this with you to have M ssouri custoners?

A So let me -- let me go back to that. The provision

mai nt enance, and what was the third?

Q Upgr adi ng.

A Upgrading. So that's not an "and" in every year.
Q Ckay.

A So this year we are providing the service. And
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subsequently years after the build is conplete in year six,

there is a responsibility to maintain and upgrade and that's
why the noney continues after the build is conplete for another
four years. So that's not every single year you have to be
provi ding, maintaining and upgrading. That's you have to be
doi ng one of those three things because providing throughout
and then naintaining, and if there is an upgrade pathway,
upgrading. So we are neeting that requirement in that term

And so far as not wanting custoners in Mssouri, we
do want custonmers in Mssouri. |If we believe that it was in
the best interest of Mssouri consumers to -- for us to operate
inthis state and to onboard customers, that's what we woul d be
doing. The network that that we won through CAF overlaps ETC
2's network, and so they are going to be deploying in those
areas. And that is a duplication of effort and it is a
duplication of -- it takes funds fromone -- it -- it isn't an
efficient use of funds for both of us to be deploying in the
same area when there's so many unserved in those three
counties. That is the basis for why we entered into the
transfer agreenent.

If the transfer agreenent never happens, we fully
intend to operate in this state. This is not, we don't want to
work in Mssouri and we don't want M ssouri customers. This is
given that it was 788 |ocations and this conpany al ready has

t housands of custoners in Mssouri, it made a | ot of sense.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© o0 ~N o o0 B~ w N

N N DN NN PP R R R PR PR R, R, e
o A W N P O © 0 N o O A W N PP O

Transcript of Proceedings December 02, 2023

) ) _Page 104
And as | said, they approached us. So it was not sonething

that we went into this idea of we're just not going to have
M ssouri customers.

Q | appreciate the clarification on it's not an "and"
every year provision, maintenance and upgradi ng because that
m ght actually -- the first year you're awarded funds, you
m ght not actually be able to provide that year. So that's a
distinction wth a difference, so thank you

M5. HAHN. That's all the questions | have.

THE COURT: Conmi ssioner, thank you. Let nme see if
we have any cross based on bench questi ons.

Ms. Scurlock, any questions?

M5. SCURLOCK: Just one, Your Honor.
BY M5, SCURLOCK:

Q The conmi ssioner asked you several questions kind of
about how you're neeting the -- the el enents of 54.314.

What -- what was the purpose of the CAF Il auction? Wat did
the FCC convey? What was the intention of the auction?

A To provide service to unserved locations in rura
conmmuni ties throughout the United States.

Q And by unserved, that neans a |ack of broadband
servi ce.

A Yes. No broadband, no internet service of greater
than 10 Mops.

M5. SCURLOCK: Ckay. Thank you. That's all | have.
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THE COURT: Comm ssioner, | think she has nore

questions. (Go ahead.

M5. HAHN. |'msorry, further questions.
[ Bench questions. ]
BY MS. HAHN:

Q The CAF Il auction, it is not just for unserved, it
Is also for underserved. |s that correct?

A Yes. So unserved would be no -- so at the tine --
it's 2018 -- unserved woul d have been no internet at all and
underserved woul d have been internet at speeds of |ess than 10
Mps. So it would have been both of those things.

Q Correct. Ckay. So it's not just unserved, it is
unserved and underserved?

A Correct. | apologize. That's right.

Q (kay. And the requirenments for speeds of underserved
are space 10, 1, and you receive funding for unserved and
underserved so that they can get speeds of at |east 25, 3.

A Correct.

Q And that 25, 3, is the FCC s definition of broadband
service currently. |Is that correct or is it 10, 1?

A It is 25, 3?

A -- currently.
Q kay.
A Yeah.
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Q And the new standards for broadband service provision

under the new --

A --

Q |-HAA--1 can't renmenber because they run
t oget her

A Yeah.

Q What's the definition that they're requiring for
broadband service in that case?

A For a location to be considered served, it has to
have 100 by 20.

Q 100 by 20.

A (Nonver bal response.)

Q Yeah. (kay. Thank you. And so earlier you'd
mentioned -- | think the Staff counsel asked you is there
service in these areas, and you had responded that there is
satellite service.

A (Nonver bal response.)

Q Can you speak to the speeds of satellite service? |Is
there a way to neasure it conparable to broadband so we can
kind of have some idea of --

A Yeah. So there's -- there's two pieces to it to --
for area to be served; one is the speed and the other is the
| atency. The latency has to be less 100 mlli-seconds. So in
so far as speed is concerned, a lot of times the satellite --

t he downl oad speed nay be 50 Mops, but oftentimes it's closer
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to 5 Mps. The problemw th satellite is the upload speed

general |y never goes above 2 Mps because it's just -- the
devices on the hone are not strong enough to send a signal back
to space which is part of the problem

The bigger problemw th latency and why it's not
broadband is because of the latency. Wen you send a signal
fromearth to space and back, it introduces delay. So at the
satellite industry we'll say 90 percent of what you want to do
on the internet you can do with the satellite connection. But
what's in the 10 percent is voice over |P's, stream ng video,
hi gh-definition video, you know, videoconference. And so
satellite is -- and plus with the data caps when you |ay your
data caps on there. That is why the FCC does not consider
satellite to be broadband is the high latency, |ow upload
speeds, sonetinmes | ow downl oad speeds, and data caps.

M5. HAHN. Thank you. | appreciate the
clarification.

THE COURT: Conmissioner, thank you. Any further
cross based on bench questions, M. Scurlock?

M5. SCURLOCK: No further questions. Thank you,

Judge.
THE COURT: M. Lum ey, any redirect based on bench
questions?
MR LUMLEY: No, Your Honor.
THE COURT: Al right. Thank you. My this wtness
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be excused?

Al right. Thank you.

THE W TNESS: Thank you.

THE COURT: Ms. Bow es, thank you. You nay step
down. And | think the bench nmay have additional questions for
M. Van Eschen. And M. Van Eschen, you're still under oath,
if you'll retake the stand, please.

Commi ssi oner, when you' re ready.

[ Bench questions. ]
BY MS. HAHN:

Q Thank you, M. Van Eschen. |'mjust going to ask
some nore general questions about tel econmunications and
broadband funding in this type of work generally. So are you
aware of maybe how many conpanies received this type of funding
and M ssouri ?

A | don't have the number in front of me, but there's
approxi mately about 65 that receive funding fromthe high-cost
program

Q Ckay. Did Staff do 65 investigations?

A Not to this extent. Wat we do is we |ook at the
annual filings that conpanies submt and we also require
conpanies to maintain information about their conpanies, and we
maintain it on what we refer to as an information sheet. And
that sheet provides information about how much funding they're

getting, what kind of high-cost support, if there's any
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br oadband depl oynent obligations, what those are, the tineline

for that, how they're using the funding, what their future
plans are. W keep a lot of other information about the
company history, where their headquarters, call centers, and so
forth. W do that for all the conpanies.

Q Ckay. How | ong woul d you say have you been keeping
those types of reports?

A |'d say four years -- three or four years.

Q So relatively recently.

A W' ve maintained themfor several years, yes.

Q (kay was the CAF Il Reverse Auction the first tine
you kept those reports or were there times before that?

A. There were tines before that.

Q Ckay. |f the conpany had received federal funds or
other funds or what was the distinction?

A It's -- it's solely federal funding fromthe Federal
Uni versity Service Funds Hi gh-Cost Program

Q Thank you. Has the staff ever recommended not
recertifying a carrier for this reason?

A There have been some conpani es that had ETC status
and don't receive funding. They haven't submtted anything to
us, they don't respond and they' re not recertified.

Q So kind of defunct if the conpany is nonresponsive
but they don't receive funds.

A Yeah. And there was another incident in --
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approxi mately 20 years ago where a couple of conpanies were not

recertified. And that -- those reasons were not using the
funding appropriately and there was sone crimnal activity
associated wth that.

Q Ckay. So generally | would say that based on your
testimony this is rare for a --

A Ch yes, it is. It is.

Q -- to get recertified.

A It is.

Q But also, the carrier that you nmentioned 20 years
ago, what funds were they not using appropriately? | can't
i magi ne 20 years ago they were using for CAF Il funds for
broadband. Maybe they were, | don't know.

A That was a very unusual case. And there were |ega
i mplications for the conpany officials, and they were basically
funneling the money in an inappropriate way. And it was
through the FBI that they -- the conpany was using the funds in
a totally inappropriate manner, and some of the officials did
spend time in jail as a result.

Q Were they decertified after an investigation, after
audit fromthe FCC? I'mtrying to figure out at what phase in
the process they were not certified.

A There was an investigation wth -- with the
commssion and |1'd say as a result of that investigation, they

were not recertified.
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Was there also an audit?

Q

A Yeah. Qur accounting staff was al so invol ved.

Q Was there an FCC audit?

A | do not recall the FCC s involvenment in that.

Q Ckay. It seens like a slightly different set of
scenari o0s.

A Perhaps. | think it gets -- it boils down to --
think the -- what we ook at is this funding is to be used to
benefit the consuners that are targeted by the funding, and
whet her the conpany is using the funds in a way that directly
benefits those consuners.

Q Ckay. |'mgoing to switch gears on you really quick
| asked the conmpany's witness if there's a requirenent for the
conpany to have customers in order to neet the right -- the CAF
Il grant criteria and she responded that the answer is no. |Is
t hat your understanding as well?

A Yeah. They just have to nake broadband service
available. And -- and technically it's expected that the
company woul d use their own facilities or use their facilities
in combination with resale of another conmpany's facilities.

But they just have to make it avail able.

Q (kay. | also asked about advertising based upon your
position that they're -- they had not been advertising and
that's a requirement of the funding award. Her testinony was

that there's no specific mlestones or criteria for advertising
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and that they are currently advertising. Do you agree with

that testinony?

A | would say that they are not advertising. | wll
agree that the criteria for determning what is appropriate
advertising is really not clearly defined. | think the FCC
rule that requires all ETC s to advertise is the expectation
that the conpany woul d use advertising using nmedia of general
distribution, but | really haven't seen the conpany put forth
any advertising. And it was very unusual, at |east to us, that
when we | ook at their website, it wouldn't even reflect that
service was available in Mssouri nonths afterward.

Q From your know edge of how t he funding works and
there's not a lot of criteria around advertising, if they were
to increase their advertising after it's significantly -- maybe
after they get a transfer agreement or operating agreenment in
pl ace, would that satisfy Staff's contention that they're not
advertising if they started advertising to custoners?

A Yeah. | think they definitely need to step up their
efforts to advertise in order to meet the requirenent that all
ETC s must adverti se.

Q Thank you. ['mgoing to change gears again. |'m
going to go to certification. So | had asked the conpany's
W tness about the rule on certification, and | kind of wal ked
through it -- at least in nmy mnd |'ve conpartnmentalized it

into three buckets. In the first bucket was that under the
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rule that the conpany is required to file an annual

certification with the FCC. Is it your know edge and
understanding that they have filed a document with the
adm ni strator and FCC?

A Yes, they have.

Q And | think the second part of the certification is
really what's at issue here which is that the carriers within
the state have in the past year and in the upcom ng year used
that funding only for the provision, maintenance and upgradi ng
of facilities in service for which the support is intended.

The w tness tal ked about how they're providing the service even
t hough they don't have customers, and she tal ked about the

di stinction between nai ntenance and upgradi ng of those
facilities and service though naybe not all at the same time or
the same years. Do you agree with her testinony that they're
provi di ng, maintaining, upgrading those facilities maybe not in
the same year?

A. The -- the rule that -- the FCC rule that | think
you're citing --

Q Yeah. Sorry | didn't get the number. | can give
that to you if you want, but --

A Well, and -- and -- and basically that rule is -- you
know, asking states to certify that the conpany is using the
funding for -- for providing, maintaining, and so forth as

i ntended by that funding. And again for me, and | think

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

_ _ _ _ _ Page 114
it's -- the funding is intended to benefit the consuners that

are targeted by the funding, and in this instance | don't see
anything that the conpany has done so far that benefits the
consuners in Mssouri.

Q Understood. The third part of that rule is basically
that the state has to file the certifications. So that's --
that part would not rest on them that would rest on us.

A That is correct.

M5. HAHN. Ckay. | can't think of anymore, M. Van
Eschen. Thank you.

THE COURT: Conmi ssioner, thank you. Let me see if
we have anynore bench questions.

Commi ssi oner Hol sman, any questions for M. Van

Eschen?

MR. HOLSMAN. No. Thank you, Judge.

THE COURT: Thank you. Conmi ssioner Kol kneyer.

MR. KOLKMEYER No. Thank you, Judge.

THE COURT: Al right. Thank you. Any questions for
counsel based on bench questions -- cross based on those
questions, M. Lunley?

MR, LUMLEY: No, sir.

THE COURT: Thank you. And redirect based on bench
questions, M. Scurlock?

M5. SCURLOCK: Just a few

[ Redi rect exam nation.]
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BY M5. SCURLOCK

Q M. Van Eschen, the conm ssioner was asking you about
the other conpany that you were referencing that Staff did not
recomrend recertification for. Do you recall why that conpany
was receiving governnment funding?

A You mean this year?

Q No. The -- the conpany that we did not recertify
twenty years ago.

A Yeah. There were a couple of conpanies, they were
related. But you're asking about the reason.

Q The funding. Wiy -- what programwas that under?

A That was under the high-cost program

Q Just the traditional high-cost programand that's to
provi de tel ecomuni cation services to unserved or underserved
ar eas.

A I n high-cost areas.

Q In high-cost areas, okay. The conm ssioner also
asked you about the Staff's investigation and specifically
| ooking into Aristotle. You stated that Staff does observe all
of the conpanies receiving funding under CAF Il and ot her
federal programs in the state of M ssouri

A Yes. Al the conpanies that receive federal US at
hi gh-cost support we | ook at.

Q Ckay. And | realize |I've been using high-cost, but

that's areas that it would cost nore than what m ght be
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consi dered average to provide service.

A Yes. It's specifically for high-cost areas that are
| ack broadband that neets the 10, 1 Mops.

Q And that's the current definition. Historically
hi gh-cost was for tel ecomrunication services as well. Correct?

A Yes, it was for telecomservice. And when the FCC
came out with our national broadband plan, they expanded the
fund to provide funding for broadband. And over the years the
hi gh-cost program has prinarily been a programthat supports
br oadband servi ce.

Q Thank you. And then back to Staff's investigation,
did Staff observe Aristotle prior to asking to open the
i nvestigative docket that we are currently here today because
of ? Was Staff investigating Aristotle prior to the opening of
t his docket?

A We had flagged the conpany |ike we do other conpanies
that we feel -- well, we had observed at |east for Aristotle is
no broadband depl oyments had been -- were nade since they
started to receive funding, and they were basically within a
year of meeting the first mlestone where they would need to
meet the mlestone of deploying to 40 percent of the |ocations.
And so were watching themas well as sone other conpanies that
met that criteria.

Q And that's the reason why Staff opened an

i nvestigative docket for Aristotle.
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A | think -- | think we opened the investigation of

Aristotle because based on the information that we had gathered
and how they presented their ETC application to the conm ssion
Is that they would build their network in Mssouri, and when we
started asking some questions about well, how did you depl oy
broadband service to these |ocations, we were unable to get an
answer. That coupled with the fact that we thought it was very
unusual that the conmpany didn't indicate on their website that
service was available in Mssouri, and that is sonewhat unique.
But through those factors we decided, hey we need to take a

cl oser | ook.

Q And finally, the comm ssioner asked you about whet her
there was a need to have custoners pursuant to the requirements
of the CAF Il program Is it your understanding that the
intent of the programwoul d be that customers woul d be served
by these -- the provision of broadband services?

A A conpany doesn't need to necessarily have broadband
subscribers. This funding is designed to benefit those
consunmers and at |east nake the service available to themso
they -- if they want to subscribe to it, they have that
ability.

M5. SCURLOCK: Ckay. Thank you. No further for
questions.
THE COURT: Ms. Scurlock, thank you.

M. Van Eschen -- oh nore questions. \Wen you're
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r eady.
[ Bench questions. ]
BY MS. HAHN:
Q | think the question that Staff counsel just asked

had -- you know, talked about the intent of the programand the
intent of the Universal Service Fund CAF program and if the
conpany were to better make available to service directly to
custoners now on their website so that custoners could sign up
directly and they could start enrolling custoners here, and
then if they effectuated the operating and transfer agreenent,
they could just transfer those assets to the new conpany, would
that generally try to satisfy Staff's contention about the
cust oner aspect?
A | think that's a step in the right direction.

Al t hough, you know it gets back to -- you know, certification
and is the conpany using the funding appropriately, and you
know, | think the comm ssion needs to take a | ook at are the
consuners that are targeted by this funding, are they
benefiting fromit.

THE COURT: Al right. Conmm ssioner, thank you. Any
cross based on those bench questions, M. Luney?

MR, LUMLEY: No, sir.

THE COURT: Redirect based on bench?

MR LUMLEY: No. Thank you, Judge.

THE COURT: Thank you. If there's nothing further --

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© oo ~N o o M~ W N

N T N O N T N R e S R~ T N N R
g A W N P O © W N O o~ W N L O

Transcript of Proceedings December 02, 2023

. Page 119
all right. M. Van Eschen, thank you very much. And | believe

those are all the witness we schedul ed.

M5. SCURLOCK: Judge, can | ask that Ms. Bow es
returns to just address that one point that Comm ssioner Hahn
was asking about?

THE COURT: If there's no objection.

MR LUMLEY: (xay.

M5. SCURLOCK: | would object. | think that M.
Bowl es had an opportunity on the stand to answer conmi ssioner
questions, but | don't want to deny Conm ssioner Hahn if she
woul d I'ike to put her back on the stand.

MR LUMLEY: This is to the question about the
ability of customers today to sign up

THE COURT: Ckay. |'Il let her retake the stand.

Ms. Bowl es, you're still under oath. And M. Luniey, when
you' re ready.
MR LUMLEY: Thank you, Judge.

BY MR- LUMLEY:

Q Coul d you just address the conm ssioner's question
about the current ability of custoners to sign up for service?

A Yes. Custoners have been able to sign up for service
on our website since earlier this year, and they do so by going
to the website and filling out an online formwhich goes
directly to our customer support. That's how we have 151 | eads

in Mssouri is they are coming primarily through the website.
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So that's already in place.

Q And to clarify, those | eads -- none of them have

been --
A No.
Q -- bl ocks.
A No.

MR- LUMLEY: That's all | have unless the

conmi ssi oner has fol | ow up.

THE COURT: M. Lum ey, thank you. |'mgoing to see

I f we have any bench questions.

Comm ssi oner Hol sman, any questions?

MR HOLSMAN. No. Thank you, Judge.

THE COURT: Thank you. Conmi ssioner Kol kneyer.

MR KOLKMEYER: (No response.)

THE COURT: Conm ssioner Hahn, any questions?

M5. HAHN. (Nonverbal response.)

THE COURT: Al right. Thank you.

Al right. M. Bowes, thank you.

Al right. | believe we may have reached the end of
the evidence, but is there anything further from counse
before we conclude the hearing?

MR LUMLEY: Were we going to have closing argunents?

| would like to brief closing argument.

THE COURT: I'Il -- 1"l be happy to reach briefs.

MR LUMLEY: That's the point though is that the
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briefs are going to add another nonth to this |oss of funds.

VWll, let ne just say that | would ask the conmssion to
consider directing Staff to prepare a letter that the
comm ssion could | ook at its next agenda session.

THE COURT: | nean you're free to file. You know, if
you want sone sort of relief, | mean you're free to file sone
sort of request in this docket, and then Staff can respond and
we'll go fromhere. And again, I'll look forward to the
briefs, but | don't intend to hear closing.

MR LUMLEY: Thank you.

THE COURT: Anything further fromcounsel or fromthe
bench before we conclude the hearing?

Al right. By hearing nothing, that will conclude

today's evidentiary hearing in file No TO 2023-0436.
Thank you very nuch. W are off-the-record.

[ Hearing concl uded. ]
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CERTI FI CATE OF REPORTER

|, Candice K Perez, a Certified Court Reporter for
the State of Mssouri, do hereby certify that the w tness whose
testinony appears in the foregoing deposition was duly sworn by
me; the testinony of said witness was taken by me to the best
of my ability and thereafter reduced to typewiting under mny
direction; that | amneither counsel for, related to, nor
enpl oyed by any of the parties to the action in which this
deposition was taken; and further that | amnot a relative or
enpl oyee of any attorney or counsel enployed by the parties
thereto nor financially or otherwi se interested in the outcone

of the action.

antloc

Candi ce K. Perez
M ssouri Suprene Court

Certified Court Reporter
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