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Today' s January 26th, 2024. 1It's 10:00
o'clock a.m The comm ssion has set this tine for a
procedural conference in the case captioned as
M ssouri Coalition for Fair Conpetition and Corey
Mal one, conpl ai nants, versus Union Electric Conpany,
doi ng busi ness as Aneren M ssouri, respondent. It's
the comm ssion file nunber EC 2023-0037.

My nane is Ken Seyer. |'mthe regulatory
| aw judge in this matter, and we will begin by the
attorneys making their entries of appearance, starting
wth you, M. Barrett.

MR. BARRETT: Thank you, M. Seyer.

My nane is David Barrett, B as in boy,
A-RRE-T-T. I'man attorney here in Jefferson Cty,
and it is nmy privilege to represent the M ssouri
Coalition for Fair Conpetition and M. Mal one.

LAWJUDGE SEYER: Al right. Thank you.

Counsel for staff?

M5. KERR: Carolyn Kerr, K-E-R R, attorney
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for M ssouri Public Service Conm ssion.

LAWJUDGE SEYER: Al right. And for
Ameren M ssouri ?

M5. MOORE: Thank you, Your Honor.

Appearing on behalf of Anmeren M ssouri is
Jenni fer Mbore and Jennifer Hernandez.

LAWJUDGE SEYER: Al right. Thank you.

Are there any matters that the parties want
to take up before | get into why | called this
procedural conference?

MR. POSTON: Judge, this is Marc Poston
with OPC.

LAWJUDGE SEYER: Oh, |'msorry.

MR. POSTON: This is Marc Poston with OPC.
["mjust letting you know |I' m here.

LAWJUDGE SEYER: Yeah. I'msorry. | -- |
did kind of skip over you.

MR. BARRETT: If | mght, M. Sir.

LAWJUDCGE SEYER: Yes. M. Barrett.

MR. BARRETT: | really think that this --
for being famliar with the record, | really think
this is kind of my fault. | had assuned that the

comm ssion's referral of this matter to staff for a
report, after Aneren filed its notion to dismss, that

we were sort of in the posture of waiting for what was
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goi ng to happen, and so | did not take advantage of

the tinme that m ght have been available to engage in
di scovery because as | amsure you are well aware,
this is actually ny first PSC case, and | have to
pl ead i gnorance. |'ve been an attorney for nore than
30 years, but it has not been ny privilege to practice
in front of you, and so | nmade that assunption that
may not have been a wse one, and | -- to the extent
that an apology is due for that, | extend it.
LAWJUDGE SEYER: Well, | don't know that
an apol ogy is necessary, but what -- the main reason |
wanted to get the parties together today is because --
well, let me -- let nme back up, and just for the sake
of the record, just very briefly, summarize that |
bel i eve your conplaint on behalf of your clients
all eges that Anreren M ssouri has violated the Fair
Conpetition Law, Sections 386.754 through 386. 764 of
the Revised Statutes of M ssouri alleging that Aneren
M ssouri has engaged in HVAC services. But staff --
staff's nmenorandumthat was filed back on April 12th
of 2023, what is relevant for what | want to cover
today, staff states that the commi ssion is the wong
forumin which to file this action and -- and the
position is that the conm ssion has no authority to

enforce -- enforce the provisions of the Fair
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Conpetition Law.

So, again, for the sake of the record, back
on Decenber 13th, | issued an order on behalf of the
conm ssion directing staff to file a joint proposed
procedural schedul e by January 8th. That woul d be on
behal f of all the parties, and essentially, that is
not what | got. \What | got was on -- on your behalf,

M. Barrett, was a proposed scheduling order
suggesting that an April 1st deadline for the parties
to propound data requests, and a May 17th deadline to
conduct depositions, a June 28th deadline for witten
testi nony and deposition designations. And staff and
Aneren M ssouri filed a joint notion to adopt a
procedural schedule that only listed a -- an initial
briefs deadline March 21st and April 3rd deadline for
reply -- or March 21st deadline for filing initial
briefs, and April 3rd deadline for filing reply
briefs.

So the way | took those filings was kind of
the old quote froma novie, failure to communi cate. Wat
we have here is, a failure to comunicate. And so | | ook
at those pleadings as -- as unresponsive to the
comm ssion's order and -- but | also kind of |ook at
It as possibly the parties di sagree on whether the
commission is the proper forumand di sagree as to the
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conmm ssion's authority in this matter. But that issue

I's not yet before the commssion to decide. Wat is
before the comm ssion is a conplaint with facts upon
which the parties apparently di sagree which, to ne, is
a contested case which nust be decided after a

heari ng.

So I'd kind of Iike sone feedback fromthe
parties as to whether | amwong in ny thinking on
t hat .

MR. BARRETT.: As the petitioner's attorney,
do you want nme to go first?

LAW JUDGE SEYER:  Sure.

MR. BARRETT: Yeah. | think you're
absolutely correct. M. More and | had a chance to
visit. | have greatly appreciated her cooperation and
her courtesies throughout these proceedings | ong
t hough they may be, but | think that's the difference
that we're at. | think it's not to speak for
her, but I think Ms. Moore's position is, there's a
very narrow i ssue of jurisdiction, using the termvery
lightly, to be determned and that -- with all the
time that has passed to the extent that | had wanted to
coll ect evidence to present at a contested hearing
before the comm ssion, that | had been dilatory in

doing that for the reasons | explained -- the reasons
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| explained previously or the reason that | took no

action pending the resolution of what | think was
initially a notion to dismss that they fil ed.

LAW JUDGE SEYER: That's correct.

MR. BARRETT: And to the extent that we're
going to have a contested issue, we've had several
opportunities to neet as parties. W called them
settl enment conferences for a couple of different
reasons, but | think |I have a pretty good
under standi ng of the facts. What | need nowis an
opportunity to collect evidence that supports those
facts in a contested hearing posture. And that's all
| have to say about that, just so | can pass the
bat on.

M5. MOORE: | -- did you want ne to go
ahead and --

LAW JUDGE SEYER: Sure. |If you'd like to
weigh in on this.

M5. MOORE: Yeah. | think here, when we go
to the narrow i ssue of jurisdiction, the initial
conplaint is whether --

LAWJUDGE SEYER: Let ne -- let ne
I nterrupt you, and for the sake of the record, you're
Ms. Moore on behalf of Anmeren; correct?

M5. MOORE: Correct. Thank you. [|I'm
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sorry, Your Honor. No problem | should have said

t hat .

| think it goes down to the issue, as the
conplaint alleges that we violated the act, and
there's an exenption under the act where we're
of fering energy efficiency prograns where HVAC
services are a part of those prograns, and under that
provision of the law, the conpany is exenpted from
violating the act. So the way that the conpany
perceives that is this is a legal issue for the
parties to brief. | don't know what contested issues
or, you know, what contested facts there are. Just as
staff, you know, laid out issues in the report, the
conpany doesn't have any issues or -- you know,
doesn't chal l enge any of those facts. | don't know if
it's the conplainant's issue that sone of those facts
can be contestable, but, you know, we -- we have a
record before us, and | think the -- the next step now
Is to brief the conmssion, and that's why staff and
t he conpany cane to an agreenent on the -- the
schedul e, and so | don't know, Carolyn, staff, does --
do you want to weigh in or at anything?

M5. KERR. Sure. This is Carolyn Kerr on
behal f of staff. | nean, we agree with -- with Aneren

as far as that issue goes. Excuse ne.
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In addition, | nean, we -- you know, after

we submtted our report, there has been, you know,
nmonths to do di scovery, ask foll ow up questions.

We've tried to have sone settl enent di scussions.

Those really have gone nowhere. You know, it's --
it's -- staff's not going to get in between, you know,
the -- the conplainant and the conpany as to whet her,
you know, there's any -- any settlenent, you know, how
they're going to settle this case, but, you know,

it -- at one -- at a few points there was, you know,
sone di scussion on, you know, how -- is there a way
that the two parties can, you know, work sonething
out, and nothing seened to -- to work out. So, you
know, if we're going to go to a hearing, let's just go
to a hearing and try to figure sonething out, but I
don't know that anyone's figured out what the actual

I ssue is. You know, we've had tinme during those --
you know, in between those settlenent discussions or
what ever you want to call themto -- to do -- you
know, send DRs or do depositions or whatever, but it
doesn't seemto be -- you know, it -- the question
seemto be, what's the legal issue? And -- and not,
you know, what the facts are. You know, and so, you
know, |ike our report said, this -- thisis really a

| egal issue, and that's why we submtted the -- the
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schedule we did. W did ask -- you know, run that by

M. Barrett to see whether he would sign off on that,
so we could have a joint -- a truly joint procedural
schedule to be filed with the -- wth the comm ssion,
and M. Barrett didn't want to agree with that, which
I's, you know, perfectly fine. And so he filed his --
his own and that -- that's kind of how we got to where
we were, where we are.

You know, | don't think this -- if we do go
to a hearing, | -- you know, I -- | don't think we
shoul d wait, you know, another six nonths to even
start it. W should, you know, go ahead and schedul e
sonet hi ng, you know, very soon. But, you know, |
agree with what Ms. Moore said, this really is a -- is
a | egal questi on.

MR. BARRETT: If I mght, M. Sir?

LAW JUDGE SEYER:  Unh- huh.

MR. BARRETT: This is David Barrett again.

| conpletely agree with what Carolyn and
Jennifer said. Al though we di sagree on what the
proper positioning is, | don't think there's any
di sagreenent about where we've been or what has gone
on. Again, ny viewwas sinply, if there's sinply a
| egal issue that is going to be resolved in sonme sort

of summary proceedi ng, whether -- in civil court, it
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m ght be called a notion to dismss or a notion for

sunmary judgnent, then | think the issue -- the |egal
| ssues, | agree, are clear.

The problemis, as | interpreted your
order, you were |looking to do a hearing on the nerits
of the issue and -- with the |legal issue being a --
one of those things to be resolved, but to the extent
that we're going to go into the nerits, that's where |
think there's a -- a need for the evidence to be
nmenorialized, but if thisis a-- if you' re going to
be reaching a summary deci si on on whet her the
comm ssion has authority, there's no need to go
t hrough that exercise to gather evidence, if the
comm ssion's the wong place to present the evidence
in the first place.

LAWJUDGE SEYER: Well, the way | | ook at
the -- the situation is that the comm ssion does not
have a -- a notion for summary determ nati on before
it. And there are these -- these facts in dispute,
and so | believe that there needs to be a procedural
schedul e that | eads to an evidentiary hearing, you
know, and has deadlines for direct testinony, rebuttal
testinony, et cetera. A list of issues. Position
statenents. And leading up to an evidentiary hearing

to take place no later than the end of July, let's
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say. That would give you sone tine for discovery, but

woul d get an evidentiary hearing on the cal endar,
because our calendar's starting to fill up. So that's
kind of the way | | ook at the case.

And so, you know, | hope to -- at the close
of this conference today I would ook at it as letting
you all know that that's the position of the
comm ssion. |I'll issue an order that, again, asks for
a joint procedural schedule, and hopefully, you all
can agree on a procedural schedul e that has those
types of deadlines, so.

M5. MOORE: Your Honor, this is Jennifer
Moore. | -- I'mgoing to go back to the issue. Maybe
M. Barrett could help. What -- what facts are in
di spute? |'maware we haven't -- we haven't disputed
anything in that staff report.

MR. BARRETT: And that's where ny confort
| evel is |ow here. | don't know how nuch, M. Seyer,
you want to hear about the facts of the case as |
perceive themand what | intend to prove.

LAW JUDGE SEYER: Well, you know, | -- |
don't think this is the proper -- proper tinme to hear
anyt hi ng beyond what you've alleged in your conplaint.

MR. BARRETT: And Ms. Mobore has al ways been

very available to ne. Just because we're not going to
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tal k about it right now doesn't nean |I'mnot going to

talk to her or Ms. Kerr as we work this out. 1've
known Ms. Kerr for decades, and Ms. Moore seens to --
and Ms. Mbore seens to be of the sane extraordi nary
cal i ber.

LAWJUDGE SEYER: Al right. So like I
said, what | would -- what | would like to do is,
| ssue an order, again, asking for a joint procedural
schedule. M/ question to you is, how |long do you --
and |"'mdirecting this to everyone. How |l ong do you
need to file that schedul e?

MR. BARRETT: This is David again.

Per haps, being the nost ignorant in the room | m ght
suggest m d- February?

M5. KERR: |'mgoing to be on --
unavail abl e after the 16th, |ike the second half of
February. So if we can get it done by the 15th, |'d
be fine.

LAW JUDGE SEYER Ms. Mbore, is that
accept abl e?

M5. MOORE: Yes, Your Honor.

And | just want to nake sure | heard
correctly. You're proposing that we work from-- work
on a procedural schedule with having hearings in July

in mnd wth a proposed date?
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LAW JUDGE SEYER: Correct.

M5. MOORE: Ckay.

LAWJUDGE SEYER® And if -- and | --
personally, I'mnot a -- if | had ny preference, |
prefer to have a hearing here in our building in the
hearing room But if that is not the consensus, if --
I f the parties want to conduct the hearing online or
sonme hybrid version of online and in person, nake sure
you put that in the proposed procedural schedule.

Al right. Those -- that's really the --
the topics that | wanted to cover today. |s there
anything el se that the parties want to di scuss today?

MR. BARRETT: Just between counsel, if |

m ght, while we're still on the phone, M. Seyer, the
rest of nmy day is full. Wat | propose doing is
sending a -- an e-nail to counsel on Monday so we can

get together and sort out these issues.

LAW JUDGE SEYER: Al right.

M5. KERR  That's fine.

LAW JUDGE SEYER: Ckay. |If there is
nothing further, then I'll adjourn this conference,
and we'll go off the record.

M5. KERR: Okay. Thank you.

MR. BARRETT: Nothing fromthe petitioner.

LAW JUDGE SEYER: Thank you.
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CERTI FI CATE OF REPORTER

I, Melissa J. Eicken, Certified Court
Reporter of M ssouri, Certified Shorthand Reporter of
I1linois and Regi stered Professional Reporter, do
hereby certify that | was asked to prepare a
transcript of proceedings had in the above-nenti oned
case, which proceedings were held with no court
reporter present utilizing an open m crophone system
of preserving the record.

| further certify that the foregoing pages
constitute a true and accurate reproduction of the
proceedi ngs as transcribed by ne to the best of ny
ability and may incl ude inaudi bl e sections or

m sidentified speakers of said open m crophone

MM@M@ %/C/@@m

Melissa J. Eicken, CCR CSR RPR

recor di ng.

Dat e: 2/ 2/ 2024
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