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)

Public Service Commission Rule 4 CSR 240-20.065,
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the “Net Metering” Rule.




) 


APPLICATION FOR REHEARING OF RENEW MISSOURI
COMES NOW Renew Missouri
, by and through counsel, and pursuant to Section 386.500 RSMo. 2000 and 4 CSR 240-2.160, respectfully applies for a rehearing of the Missouri Public Service Commission’s (“Commission’s”) Final Order of Rulemaking issued in the above-styled matter on October 23, 2008 (“Final Order”).  This Final Order is unlawful, unjust, unreasonable, arbitrary, capricious, and unsupported by competent and substantial evidence on the whole record.  Renew Missouri is extremely disappointed that in a rulemaking to implement the new “Easy Connection Act” (ECA)
 enacted by the 2007 General Assembly, the Commission chose to impose liability insurance requirements upon customer-generators that actually make connection harder rather than easier.  Renew Missouri urges the Commission to reconsider its Final Order, particularly with regard to the imposition of liability insurance requirements upon customer-generators of less than 10kW—something that is beyond the Commission’s legal authority to impose due to a specific prohibition in the new law.
 The Commission chose to accept the opinion of utility interests, over the opinion of consumer advocates, regarding whether consumers would find a liability insurance requirement to be unreasonable.  Final Order, pp. 4-5.  As Commissioner Clayton points out on page 2 of his separate opinion, insurance coverage does not encourage safe behavior nor correct inherent safety concerns.  Opinion of Commissioner Robert M. Clayton III Concurring in Part and Dissenting in Part, also issued on October 23, 2008.  Of course, the reasonableness of the amount of insurance being imposed is irrelevant due to the fact that the new Missouri ECA law prohibits the Commission from imposing any liability insurance requirements on customer-generators smaller than 10kW.  
The relevant provisions of the law are as follows:

386.890.6 (1) Each qualified electric energy generation unit used by a customer-generator shall meet all applicable safety, performance, interconnection, and reliability standards established by any local code authorities, the National Electrical Code, the National Electrical Safety Code, the Institute of Electrical and Electronics Engineers, and Underwriters Laboratories for distributed generation. No supplier shall impose any fee, charge, or other requirement not specifically authorized by this section or the rules promulgated under subsection 9 of this section unless the fee, charge, or other requirement would apply to similarly situated customers who are not customer-generators, except that a retail electric supplier may require that a customer-generator's system contain a switch, circuit breaker, fuse, or other easily accessible device or feature located in immediate proximity to the customer-generator's metering equipment that would allow a utility worker the ability to manually and instantly disconnect the unit from the utility's electric distribution system; 

(2) For systems of ten kilowatts or less, a customer-generator whose system meets the standards and rules under subdivision (1) of this subsection shall not be required to install additional controls, perform or pay for additional tests or distribution equipment, or purchase additional liability insurance beyond what is required under subdivision (1) of this subsection and subsection 4 of this section; [emphasis added].

RSMo. 2007 Supp.

Neither 386.890.6(1) nor 386.890.4 has anything at all to say about insurance.  The legislature has not chosen to include any insurance requirements on customer-generators smaller than 10kW in the subsections referenced by Section 386.890.6(2); therefore, no additional liability insurance may be legally required of an otherwise qualifying customer.
The ECA law contains no provision for the imposition of liability insurance for systems of any size, and thus the Commission’s Final Order is unlawful and unreasonable with regard to any requirement for such insurance.  Although Section 386.890.6(3)(b) states that the Commission may exempt systems greater than 10kW from a requirement to purchase liability insurance, no such requirement can be found in the ECA or elsewhere in Missouri statutes.  The Commission is acting beyond its authority to assume that the power to relieve consumers from any requirement that may be added to the law in the future implies the statutory authority to impose an insurance requirement that does not actually exist.  

Specifically with regard to net metering systems of 10kW or less, the imposition of “additional” insurance requirements on such systems is forbidden.  It is reasonable to assume that the Missouri State Legislature felt no need to include any such insurance requirements at this time (as is the policy in many other states), but left open the option of revising the law later, if it became necessary.  If in fact the legislature inadvertently left out a requirement, then it can fix such an omission in its next session.  However, the Commission is not permitted to presume what was left out and attempt to write new provisions into the law.  Even if it believes that it knows what was intended, it cannot surmise what the legislature intended to say or inadvertently failed to say. Rohner v. Long, 17 S.W.3d 920, 923 (Mo.App. SD 2001). The courts are bound by what the legislature actually said even if they think an important provision was omitted through inadvertence. State v. McClary, 399 S.W.2d 597, 600 (Mo.App. WD 1966).


Rules are void if they go beyond the scope of the legislative authority or attempt to extend or modify statutes. Missouri Hospital Association v. Missouri Department of Consumer Affairs, Regulation and Licensing, 731 S.W.2d 262, 264 (Mo.App. WD 1987).  “Regulations may be promulgated only to the extent of and within the delegated authority of the statute involved;” erroneous regulations are a nullity. Golde’s Department Store v. Director of Revenue, 791 S.W.2d 478, 481 (Mo.App. ED 1990). 


The Easy Connection Act does not authorize the Commission to impose an insurance requirement of $10,000, $100,000 or $1,000,000. The Commission cannot guess what requirement the legislature meant to impose, if any. The Commission can only enforce the law; it cannot add to it even if the legislature clearly made a mistake.  To act otherwise, the Commission risks being told by a reviewing court that it has exceeded the bounds of its statutory authority.
Acknowledging that its statutory authority under Section 386.890.6 is at least “unclear” regarding the imposition of any liability insurance requirements on customer-generators less than 10KW, the Commission attempts to bolster its authority with reference to the general statutory provisions of Sections 386.040, 386.250.7, 386.310, and 386.610 RSMo. 2000.  Final Order, Response and Explanation of Change to Comment 3, p. 5.  However, the powers granted to the Commission by these statutes are superseded by the subsequently enacted and directly proscriptive limitations of 386.890.6, as quoted above.  General authority granted to the Commission by the legislature to enact rules regarding the conditions of utility service under Section 386.250(6) may be broad; however, those rulemaking powers are constrained by the limiting language of the ECA in Section 386.890.6.  The 2007 ECA law is clearly designed to prevent the Commission from imposing any additional insurance requirements beyond what is included in Section 386.890.  The Commission has chosen to act in defiance of this law and Renew Missouri respectfully asks it to reconsider its position on this issue.
WHEREFORE, Renew Missouri respectfully requests that the Commission grant a rehearing of the Final Order in this case, and issue a new order consistent with the law and with the suggestions contained herein.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been emailed to counsel for the Commission’s General Counsel’s Office and to the Office of the Public Counsel on this 6th day of November 2008.

� Renew Missouri is a nonprofit corporation formed in 2006 with the goal of promoting interconnection and net metering in our state that is truly simple and affordable for customer-owned renewable energy generation.


� Senate Bill 54 (2007).
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