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LAW JUDGE CLARK: Sounds good.

Al right. [|'ve got everybody present. It
Is 9:05. So let's go ahead and go on the record. |
do not have a court reporter. This proceeding is
being recorded. It is going to be sent out to be
transcri bed and that transcription will be filed in
EFUS once | |look it over to see that it is correct.

The comm ssion has set aside tinme today for
what we are going to call an i medi ate phone
conference, though it is Wbex, but | believe that it
Is wthin the definition, and this is file nunber
EF- 2024- 0021 which is in the matter of Union Electric
Conpany, doi ng business as Aneren M ssouri request to
securitize costs related to the retirenent of its Rush
| sl and generation facility.

For the sake of the record, will counsel
enter their appearances starting with staff.

M5. SCURLOCK: \Whitney Scurl ock on behal f
of staff of the M ssouri Public Service Conm ssion.

LAW JUDGE CLARK: And on behalf of public
counsel .

MR. WLLIAMS: Nathan WIIlians appearing on
behal f of the O fice of the Public Counsel and the
publ i c.

LAW JUDGE CLARK: Ckay. Thank you. No
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other parties are appearing here today.

This discovery dispute is between public
counsel and staff. So no other parties are, in fact,
required for this. 1'mgoing to go ahead and ask sone
of the rule requirenent questions just to see that
t hey' ve been acconpli shed.

M. WIllianms, did you informally attenpt to
work out this discovery dispute with staff?

MR. WLLIAMS: Yes, | did.

LAW JUDGE CLARK: And how did you attenpt
to do that?

MR WLLIAMS: | sent a-- | didit intw
ways. | called and left a nessage with Ms. Scurl ock,
and | also sent her an e-nail attenpting to have a
ver bal conversation with her, and | received an e-nmuil
back indicating there was no point in having that
occur in which led to ny contacting you to set up this
conf er ence.

LAW JUDGE CLARK: Ckay. | feel that that
satisfies the requirenent as to 20- CSR-4240-20908 A
and Bin regard to that.

|"mjust going to go ahead and dive in
here. It looks like there are, basically, all of
these relate to staff's (inaudible) is that correct,

M. WIIlians?
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MR. WLLIAMS: Yes, it is.
LAWJUDGE CLARK:  And it looks like there's
ki nd of two sets, 44 through 50, and 51 through 64.
And it looks like staff objected. They said, in
regards to 44 through 50, irrelevant, not reasonably
calculated to lead to discovery of adm ssible evidence
violates the attorney/client privilege, not the
custodi an of sone of these records, and sone of the
I nformati on not being controlled by staff, and it
| ooks like a very simlar set as to the 51 through 64,
and the 51 through 64 appears to apply to the
comm ssion's previous three securitization cases in
which | believe the Ducera was al so staff's expert
W t ness and retained counsel therein.
Wt hout getting into too trial strategy,
but really getting into the rel evance questi on,
M. WIIlianms, what's the purpose behind needi ng these?
MR WLLIAMS: Al right. The costs of the
financial advisor are costs that will be included in
the securitization, so we're wanting to | ook at,
basi cally, the reasonabl eness of those costs. It
doesn't nean we necessarily wll get relief on that in
this case, but we think that we should be able to
expl ore the reasonabl eness of the costs in this case,

and part of howto do that is to see what was done in
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the prior cases with regard to the scope of work and

t he pricing.

LAW JUDGE CLARK: Ckay. Ms. Scurlock, 1'l]
hear staff's argunent as to why this infornmation
shoul d not be rel eased, and you can address them
wth -- particularity if there's ones over which staff
does not control the information, |1'd |like to know
t hose.

M5. SCURLOCK: So first of all, I would
cite to 393.1700, sub two, sub three, sub C sub B,
which permts the costs of outside counsel for both
the staff of the comm ssion and the conm ssion itself
to be included in securitized anbunts. There's no
provi sion for how those costs are determ ned or any
particularities in how the staff or the comm ssion
chooses its outside counsel just so that it's
permtted outside counsel and that those costs wll be
included in the ultimate securitized amount or -- or
dealt wth by the conpany. Second of all, |I would say
that I'mnot certain how OPC intended to utilize this
I nformati on considering the data requests were
submtted on the 20th. W were given five days to
obj ect and ten days to respond -- or I'msorry, on the
15th, and we objected properly on the 20th, but the

data request information was not due until March 25t h.
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And surrebuttal testinony is to be filed on March raoe®
22nd, tonorrow, so | don't know that OPC intended to
use this information in its surrebuttal testinony, but
there was no guarantee they would have had this
information in tinme. | also | ooked at the requests
were attributed to M. Dave Murray, OPC s w tness, and
In reviewing the testinony that was filed by himfor
rebuttal, | do not see where an argunent was nade by
OPC against the -- the process that staff uses to
choose outside counsel or the costs that would
ultimately incur, so I'mnot certain that OPC has even
properly raised this issue to be presenting this
evidence at trial. So |I'mnot even entirely certain
how t hat woul d be attributed to the case, and that's
part of the reason why | feel it's irrelevant.

Finally, let's see. Wat | would say is
that the process of choosing outside counsel is
handl ed adm nistratively by the comm ssion staff is
gi ven sone weigh in, but it's done in conjunction with
the office of admnistration through the State of
M ssouri's process, and |I'mnot sure that the office
of the public counsel certainly understands that
process as an agency of the state itself, so |'m not
sure what dispute that they woul d have about the
process that's used for that.
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LAWJUDGE CLARK:  Now -- now, it's -- it's
ny believe -- and correct ne if |"'mwong -- Ducera's
contract would be publicly available; is that correct?

M5. SCURLOCK: That's correct. And it is
on m ssouri buys. gov.comor.gov, if |'mnot m staken.

LAW JUDGE CLARK: Now, putting aside the --
the timng issue that -- that answers to discovery
were not due until after surrebuttal was to be filed,
it's fairly standard, wouldn't you agree, in any case
where there's kind of a -- a hired gun or expert, |
woul d say, in alnost every case where that occurs,
there's -- there's questions at the hearing about what
the individual was paid to do the work they did.

Whul d you agree that that's fairly standard?

M5. SCURLOCK: That is a standard question
that is asked at hearing. These data requests, |
mean, obviously, there are 40 separate -- 20 separate
requests are far nore intrusive than just asking
the -- the anmobunts that's being paid. Particularly,
the set that regards prior cases, which | do not find
relevant at all. The Ofice of Public Counsel had the
opportunity to be a party to those cases, certainly,
has sonme know edge of what happened in those cases.

LAWJUDGE CLARK:  And I'Il1l | eave that

argunment to M. WIllians to make. But I'mgoing to
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ask a few nore questions. Wat -- you said -- you

said nore invasive. Wat information do you believe
Is attorney/client privileged?

M5. SCURLOCK: | believe that to the
extent -- | apologize. Let ne pull up the specific --

LAW JUDGE CLARK: | know we only have a
hal f hour, so I'"'mtrying to roll pretty fast.

M5. SCURLOCK: Yeah. Yeah. And | -- |
apol ogi ze for the -- the tight schedul e. Thursdays
are -- are always conpli cat ed.

LAW JUDGE CLARK: | under st and.

M5. SCURLOCK: | am concerned that the
deci si on maki ng process in determning to award
Ducera's partners, the financial advisor contract, for
this case was done in conjunction with counsel and
senior staff, so that would have been | egal advice.

Let's see. That is probably -- and then to
sone degree, the invoices for services. |It's possible
that sonme of the information that would be on those
woul d include nore specific trial strategy type
t hi ngs, depending on how -- the -- the detailed nature
I n which they keep their invoices.

LAW JUDGE CLARK: That would be as to the
specific issues they m ght be working on; correct?

M5. SCURLOCK: Correct.
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LAW JUDGE CLARK: And | believe we've had

cases previously where invoices have been requested
and that information has been redacted out.

M5. SCURLOCK: That's correct.

LAW JUDGE CLARK: Has -- does staff have
I nvoices fromthe conpany? Are those in staff's
possessi on?

M5. SCURLOCK: They are not in staff's
possessi on.

LAW JUDGE CLARK: \Whose possession would
t hose be in?

M5. SCURLOCK: That would be in our
admnistrator's possession. | believe our departnent
of budget and fiscal services.

LAW JUDGE CLARK: M. WIIlianms, why --
why -- in regards to the past cases, | nean, the
comm ssion's only done -- this is, what, the fourth
securitization, and essentially, what OPC has asked
for is all of the invoices, all of the hiring
I nformation, all of the -- the associ ated expert
W tness costs for every securitization case that the
comm ssion has done. Certainly, we wouldn't allow
that in a rate case to go back and -- and get a hired
expert for every rate case they've gone back. Now,

obviously, with there only being a few cases, that
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narrows the scope of the request on its own, but given

that one of these is a -- given that two of these are
requests for Wnter Storm Ui costs which are
different than energy transition costs, and given that
the circunstances regarding the Asbury closure in the
Enpire -- in one of the Enpire securitization, | -- |
fail to see why those woul d be rel evant.

MR WLLIAMS: Well, okay. It has to do
with the work product and the billing -- or the cap
anmount and the fact that in the prior proceeding, the
caps -- the maxi num paynent to the financial advisors
were reached. I'mnot sure if that's true for the
attorneys or not, the | egal counsel. But what we're
| ooking for is, why is the cap in this case higher
than in the prior case? 1Is it all to be the
appropri ateness of the contractual arrangenents and
the work product that the financial advisor and
per haps | egal counsel are providing under the contract
ternms in relationship to the cost? | would point out
there's been no objection based on it being overly --
t he request being overly burdensone and | don't know
if you' re aware of 386.480 in the statutes or not, but
It provides that the public counsel shall have full
and conpl ete access to Public Service Conmi ssion files

and records.
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LAWJUDGE CLARK: | was not. But certainly

Il wll take a | ook at that. Thank you for providing
me that information.

MR. WLLIAMS: And as you're probably al so
aware, to the extent that staff does have an
attorney/client privilege, it doesn't -- doesn't have
to object to assert that privilege. It -- the way it
wai ves that privilege is by providing the information
that's privileged to sonme other party and pretty nuch
under M ssouri |aw that has to be done intentionally,
not by acci dent.

LAW JUDGE CLARK: \Who are you saying are
the other party they're providing it to?

MR WLLIAMS: |f they were to give it to
us, sonething that they're asserting as
attorney/client privilege, that would waive the
privilege if they do so intentionally. But if they
answer the data request and redact what they're
viewing to be attorney/client privilege information,
we had an issue with that. W would bring it to your
attention to get a resolution of it, but the way they
don't disclose attorney/client privilege information
IS asserting a privilege and not providing the
I nformati on.

LAW JUDGE CLARK: Yeah. | believe the
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requirenent is, if you' re asserting the privilege, you

have to give an explanation as to why that particular
data request is privileged or why the information --
that particular information is privilege.

MR. WLLIAMS: | concur. | also have a
problemw th how t he objections were done, because
what |'m hearing nowis that not all of these
obj ections pertain to all of these data requests, that
sone of themonly pertain to certain data requests.

LAW JUDGE CLARK: Well, I'"mgoing to junp
ahead just for a nonment. Gven that -- and it seens
that Ms. Scurlock hit on this nonentarily. |[If these
I ssues related to the hiring of the expert were not
| ssues were introduced previously in testinony, and |
don't know whether OPC is going to be attenpting to
I ntroduce these in surrebuttal, which | don't,
dependi ng on the circunstances, may not even be
allowed, is this issue -- do you see this as del aying
OPC and filing surrebuttal tinely?

MR WLLIAMS: No. But | do see that --
there's no guarantee we're going to actually introduce
anyt hing based on the information we receive. |If we
get all of this information. W're going to | ook at
it and decide what to do with it. [It's not a

automatic, this is going in the case. W don't know.
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| nmean, this is discovery. That's the purpose. But

it may lead us to do things on cross exam nation and
use sone of this material. |t just depends on what we
see init.

M5. SCURLOCK: And | would raise that the
argunment, if it wasn't brought in testinony, it would
be | nproper cross exam nati on.

MR WLLIAMS: Well, | disagree. | think
the comm ssion can see anything, and |'ve seen things
where this comm ssion's allowed recross and redirect
and | ots of process, whenever it wants to get the
I nformati on before it out of fairness to the parties.
Certainly, the -- | nean, it is a cost that will be
| nposed on custoners, whatever the cost the comm ssion
i ncludes in the securitization anmount for the
comm ssion and the staff's advisors, financial
advi sor, and attorney.

LAWJUDGE CLARK: Ckay. | -- I -- 1 amof
the opinion that the scope of cross is unlimted in
that it's only limted by relevance. Certainly,
redirect and recross are subject limted, but don't
bel i eve cross exam nation is, except like | said to
the point that -- that it's relevant and sone ot her
obj ection doesn't apply. |I'mnot going to rule on

this during this discovery conference. | do want to
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do a little bit of research, but | understand that,

that the clock is ticking. So I will try and do that
relatively quickly.

MR WLLIAMS: M understanding is that the
conference is to get the, | guess, conm ssion's
perspective on the parties' dispute. | was
anticipating | would probably end up filing sonething
nore formal if we don't get a resolution to -- | don't
know what you're contenplating here, | guess.

LAW JUDGE CLARK:  Well, | think -- | think
you' ve certainly -- if you want to go that route and
given that | don't believe that -- that ruling on
di scovery di sputes was delegated to ne in this
particul ar notice order, | do believe that you' ve
satisfied the rule sufficient that if it is public
counsel's desire to file a -- a notion to conpel that,
that woul d be appropriate, and | -- | wll certainly
give you leave to do so. Wy don't we leave it there.
That's actually -- | think that's actually -- that's
actually good, because that way if | have to research
anything, it would be nore pointed, so. Public
counsel, why don't you go ahead and file a notion to
that effect if you want to.

MR WLLIAMS: Yeah. | -- it's ny

intention to bring this staff's objections in front of

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© 00 N O 0o A~ W N P

N N N DN NN P PP,
aa A~ W N P O © 00 N oo o~ w N+, O

Discovery Conference Volume | March 21, 2024

] ] ] Page 15
the comm ssion to get a ruling on them

LAW JUDGE CLARK: Absolutely. And that's
what the comm ssion is here for, sol'm-- I'm
certainly happy to -- to look at that. 1Is there
anyt hing el se that anybody wanted to bring to ny
attention at this tine?

MR WLLIAMS: | guess the only thing I'd
ask i s whether you have any intention to giving us any
I nsight as to what your thoughts about the staff's
obj ections at this point or if, you know, you just
view that the rules have been satisfied so that the
next step foll ows.

M5. SCURLOCK:  Your Honor, if |I'mallowed
to respond, | will say that the -- counsel for OPC has
suggested that it tried to negotiate with staff prior
toraising this to your attention, and | can tell you
that what | received was an e-nmail that said, do I --
do | take this letter of staff objecting to the DRs?
And | said, that's correct, and he said, well, then I
guess we need to contact the judge for a call, and |
said, well, | guess that would be the next step. So
there was no neeting arranged or attenpt to discuss
what OPC needed this information for or alternatives
that m ght be reasonabl e.

LAW JUDGE CLARK: Ckay. And -- and the
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rule as to this states that -- that the noving party

must, in good faith, confer or attenpt to confer by

t el ephone or in person with opposing counsel in the
matter prior to filing a notion. Nearly witing a
demand letter is not sufficient. And this does -- and
it did spark nme when | initially heard it. It's kind
of a-- a--a--it's kind of on the fence about that
in that it doesn't appear that you guys ever
communi cat ed personal ly outside of this conference
beyond the brief e-mail exchange. M tendency,
however, with these is to be nore |iberal, because if
there's an issue, | do want to get it in front of the
commi ssion, but it sounds |ike, Ms. Scurlock, that
what you're saying is that there's sone potential for
staff and public counsel to maybe work out sone of
these issues. So certainly, if sonething needs to be
brought in front of the commssion, it is narrowed in
nature; is that -- is that sonmething that woul d be
fair to say?

M5. SCURLOCK: |'m suggesting that it could
have been an approach, but I -- | think at this point
that that bridge has been burned, so | would -- |
woul d suggest that OPC go ahead, proceed with a notion
to conpel.

LAW JUDGE CLARK: Ckay. So you're not
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arguing that they haven't net the rule requirenents

sufficient to do so.

M5. SCURLOCK: No. Just the
characterization of it.

LAW JUDGE CLARK: Ckay. And -- and |
understand that. | understand that it barely neets
the requirenent, but | -- like | said, | tend to be
fairly liberal with these, because |I think discovery
on its whole is neant to be fairly liberal. Based
upon what you've said, though, at this point |'m not
going to -- well, I wll weigh in wth ny thoughts
into this. Wile certainly I think some of it m ght
be rel evant and di scoverable as to the current case,
" mnot yet convinced in require -- in relation to
past -- past securitization cases, but that doesn't
mean that | -- that the comm ssion cannot be
persuaded. So M. WIIlianms, you can go ahead and file
your notion.

MR WLLIAMS: Thank you.

LAWJUDGE CLARK: Wth that, is there
anything el se that the conm ssion needs to address?
Gven that it can only address things on this narrow
di scovery issue due to the nature of the parties in
att endance?

All right. Then I'mgoing to | et everybody
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get off the phone. | hope |I've net ny 30-mnute tine

commtnent. And thank you for bringing this to ne. |
| ook forward to seeing your notion.

MR WLLIAMS: Al right. Thank you.

M5. SCURLOCK: Thank you, Judge.

LAW JUDGE CLARK: We'll go off the record,
and this discovery conference is adjourned.

(Audi o ended.)
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CERTI FI CATE OF REPORTER
I, Melissa J. Eicken, Certified Court
Reporter of M ssouri, Certified Shorthand Reporter of
I1linois and Regi stered Professional Reporter, do
hereby certify that | was asked to prepare a
transcri pt of proceedings had in the above-nenti oned
case, which proceedings were held with no court
reporter present utilizing an open m crophone system
of preserving the record.
| further certify that the foregoi ng pages
constitute a true and accurate reproduction of the
proceedi ngs as transcribed by ne to the best of ny
ability and may incl ude inaudi bl e sections or
m sidentified speakers of said open m crophone
recor di ng.
(//¢%Q{ZLZLZLZLAJQL/ éé%;<:1ngZAVL_/
Melissa J. Eicken, CCR CSR RPR
Dat e:
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